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D*TE. ‘the secused wes tried rt Dechru, ver ro, on el; June

1947, Lefore « Caner<l .ailitery Governnent Cecurt.
' ] v

II. CI/KO3 ASD Pii1IOUL/ES:
CEtils: Vielation of the Laws snd Usepes of wer.
Particulers: In that aeldener PLUIT/G, 2 lermen

neticnel, did et or necer wJLFSt.LDs, Gerarny, on or
ebeut 25 July 1943, wrongfully conmit en essault

"y

upon & member of the United oSt:tes rny, bolieved

to be williem BOiAY vho was tnen end there unsrmed
end in the zct of surrendering himself to the then
Germen neich.

III, SU [t nY OF sSVIDZRCS: On 25 culy 1945, sn !/qericcn eiraen,
Captain williem Sohen, per.chuted to e-rth fro: his dis bled pl=ne -nd
lended sciely neer wulfsfielde, Gor.uen;. 18 herrd scacons c¢.1llins and
sev: the rccused rurnine towsrd him with e pistol in his hend. The =ir=-
men r.ised both hends <bevs his herd end velked towerd the accused who
fired ons shot which struck the sirmen in the chest =nd rnother viich

went into the cir. The rccusad struck th: giraen vith his h nd - fter

shooting hin.

EVIDECs AND RaCO:tad D TIONS:

1.

nationelity:

leas 5

Civilien Stetus: Feraal

Perty Stetus: S/, Serresnt




Militery Stetus:

Plesn: NG

Findings: t]

Sentence: 2 vesrs, commencine i February 1946

dvidence for Frosecution: Cnptein Bolen, the rllesad vietim, seid

in his extrejudicizl sworn testineny thot vhen he lended he herrd somacne
celline to hin; thet he turned snd snw fn elderly men, rrned with e
pistol, running towerd hin; thet he reised both honds rnd welked towsra
his ccptor; that his ceptor ctepped end firad tve shots, one of vhich
struck hin in the breest; thet lis ceptor then Imocked hin - bout vith
his free henc and et the snae time celled out phr-ses out of vililen

“sng1ish" end “Amsricener" were the only vords he understood; =nd thet

he hed surrendered to his crpter et the time he wrs shot (k 6; P-2x 2).
The eccused ¢ove tvo items of extr-judici:l sworo testimony oend one pre-
trisl statenent. ce sdnitted shooting the rirmea bub ¢1eined self
defense (K &, 7, 113 Pesxs 3=5)s In & pretiiol stetoment r witness
strted thet the rccused shot the sirmen ~rnd elircked hia ce he lay on
the ground (k 12; resx %). Lehn strtsd in his protricl strtenent thet
efter he 2nd the accused hed senrched the rirarrn, th2 rccused struck
the victin ea the chin (kR 29; P-Ex 7). Lshn, » hostile wituess, testi-
fied et the tricl thet he heerd the accused cell helt sever-l tines

(k 15, €0); thet he sew the pirmen edvenecins teverd tihe eccused in e
cerouch with his hends baside hin (£ 19, 20), thet he did not see the
rcc;ssi strikke the sirmen (i. 16); thet he he rd the cirmen sperkin- cer-
men (R £1); th.t he =nd pccused serrched t.e sirncn snd found hin un-
erned (h 16)3 end thet the p.rt of his preiricl strtenent (P-ux 7)
which steted thed he sev the scoused strike the sirmen wes not true snd
vins not reed to hin ob the tina he sizned the st-tenent (o 15). ro-
buttel witness testified thet he wes the inveskizesor who took Z7hn's

stetenent (P-ax 7) end thet it wes re © Beer to :ehn in verman tafore

he signed (R 28).




Bvidence for Defense: iehn steted in his pretrisl stitement that

vhen he first c:me to t.e scane he srvi the airmen wellting torerds the

woods end thet the accused shouted et the riraen who then begen welking

in the direction of the rccused in 2 sonewhct crouched position. The
eccused then cslled to the ecirnan six or seivon times end fired o varning
shot into the sir, but tlhe #iraan cantinusd to velk toverds the ~ccusad,

The witness further strted that he thought the eirmen wes oing to

etteck end thet the z2ccused then shot the sirmen in tle left shoulder
crusing him to fell to the ground. ihe eirman h«d no veapon (& .63 D=ix 1),

Two viitnesses tastified »t the trial thet they telked to the airaen in
Germen efter he wes shot by eccused, however, tiey wers not present duving
the shooting or czpture (R L1, 43, LB, L9). Omne of these witnesses ststed

th t the rccused was present et the scene end tried to sssist in bend.ping

the victim. 4ihe sccused did not show eny epperent enger towzrd the

flyer (k Lz).
Sufficiency of svidence: The findings of ruilty ere werrcnted by

the evidernce. 1lhe sentence is not excessive.

Petitions: £ Petition for Keview ves filed by Lieuten.nt Colonel

————

~

Irving k. Crewford, defense counsel, 22 Jul 17°.7. 1o Petitions for
;lamency were filed.

Recommendetion: ‘Uhrt the Iindinps #nd santance be zpproved.

QUESTIONS OF LAW:

Jurisdiction: I+ is clear thet the Court hed jurisdiction o the
person of the eccused znd of the subject mettar.

sotien: At the close of the prosacution's cese the defense moved
¢ finding of not guilty. <he motion was properly overruled (k 34=57).
It is not error for g w=r erimes tribunel to ecverrule ¢ motion for =
finding of not puilty rede et the close of the cese for th: ;rosecution,

£ it is belisved there is sufficient evifencs to support the cherge

end thet th ;sad should be recuired to cnsver it (Ssction 5-527.2,

T1itle 5, “Legsl end Ferel Ldministrztion" of ".ilitery .overnzent kKepu=-

letions”, published by Office of «ilit ry uovarnment for vermny (US),
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27 March 1947, end Section 501, pege LO9, Wisnuel for drizl of wer

Crimes end kel-ted Czses", 15 July 1946). 4 similer prectice is followad

in Courts-marticels (Paregreph T1, d., "senuel for Courts-wsertiel, U.S.
hray", 28 Lpril 19L3 ).
uixemin.tion of the entire racord feils to show eny error or omis-

gion which resulted in injustice to the accused.

VI. CONCLUSIGNS:

1. It is recommended that the findings end the sentence be epproved.
2. Legel Forms kos. 13 end 16 to sccomplish this result are

ettached hereto, should it meet with epprovel.
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dejor, Crvelvy
Post Triel srench

heving exemined the record of triesl, I concur,
this__ __dey °r.___-h.~““.”..“}9L7‘

C. B+, STRAIGHT
Lieutenant Colonel, JAGD
Peputy Judge Advocete
fcr Wer orimes




LEGALL FORM NO: 16

HE/DQUARTERS
EUROPE/AN COMMAND

iPO 757
hG 383 JIG 10 Dec 1947

GUBJECT: Execution of Sentence in the Case of the United States vs,
Waldemar FREITAG (Case No, 12-2887).

TO Commanding General
First Militery District
#P0 1, U, S. Army.
Reference is mede to letter, Hq USFET, AG 383 J.G 4GO,
26 Feburery 1947, subject, "Dusignation of Prisons for War Criminals,"

and to the inclosed copice of the Order on Review in the above entitled

cese as to accused ‘»ldemar FREITAG

Uoon compliance with the Order on ficview the Certificate

below will be completed and rcturned to the Duputy Judge Advocate

for Wsr Crimes, /708 War Crimes Group, APO 407, U. S. Army.

BY COMMAID OF GENERAL CLAY;

/8/ Edward Donerty
/t/ EUWARL LOHERTY
Lt. Colonel, AGD
1 Incl: _ Acting Adjutant Yeneral
1 Form No. 13 (in dup)

Frankfurt 7175

CERTIFICATE OF COMPLIANCE
The sentence covered by the above described Order on Review
was carried into execution at ¥ar Criminal Prison No, 1, Landsberg,

Germany, on 19 December 1947, at 1130
\Date) (Hour)

/s/ Lloyd &, Wilson

(Signature and Hank)

/t/ LLOYD A. %ILSON
Captain CMP
Prison Director
(Organization)

/s/ Lavid A, Ockley
(Counters:gneture and Rank of
Witnessing Officer)
/t/ DLAVID A, OAKLEY
lst Lieutcnant CmlC
hsst, Prison Dirsctor




Legel Form No, 13

wILITIRY GOVERNMENT COURT
s ILITARGERICHT

Order on Review
Verfugung nahc Uberprufung

Cese No. 12-2887 Order No,
Strafseciie Nr.__ 12-2887 Verfugung Nr,

Whereas one Waldemer FREITAG
(Name of Accused) (Namo des, Ger, Angcklagten)

was convictea of the offence of assaulting a member of the Unitod
States Army who wes in the act of surrencering

wogen der folgenden strafberen Hrndlung Uberfell suf einen Angehorigen
cer Streitkrafte der Vereinigten Straten, cer in Begriff wer, sich zu
ergeben

# ARy X
by the # Inkmroxuiskk Militery Court
# Generel at Dachau. Germany
# Eifaxhan in Dachav, Deutschland
#* Nikbkerxm Militargerichte (iddress of Court.)
# Overen (/nschrift des Gerichts)

and sentenced to  im, risonment for two yeors, commencing 24 February
1946

schulcig erkannt und zu =zw:i Jahren Gefangnis verurteilt mit Wirkung
ab 24 Februar 1946

by Judgement cdated the 2y June 1947
durch Urteil vam 24 Juni 1947
(Date) (Letum)

Whereas the czse has come before me¢ by way of review and efter
aue cons:ieration anc in exercise of thce pow.rs conferreu upon me, I
hercby order:

Diese Strafsache ist mir zur Uberprufung vorgelest worden und
nahc entsprechendem Studium des Sachverhaltes und in Aasubung der mir
ubertragenen Befugnisse verfuge ichg

That the findings and sentence ere approved. The Commending
General, First Military District,will confine Weldemar FREITAG in Wer
Craminal Prison No 1, Landsberg, Germany, for a period of two yeers,
commencing 24 February 1946,

Dass der Befund und des Urtiel bestetigt werden., Der Kommendi-
erende General, von Militerbezirk I, wird die Inheftierung von Weldemzr
FREITAG in Kriegsverbrcchergefengnis Nr. 1, Landsberg, Dcutschland, fur
die Dauer von zwei Jehren, mit Wirkung ab 24 Februer 1946,

Dated this
Gegcben am 8 Decenmber 1947

/s/ J. L., Harbeugh, Jr,
(Signature of Revi.wing Authority)
(Unterschrift der nachprufenden Behorde)
/t‘/ l]u Llo HILRbJUGH’ J!‘.,
Colonel, JiGD,
Judge Advocate
(Title)
# Srirke out words not. 2pplicable. (Titel)
% Nichtzutreffendes ist zu durchstreichen.







