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D.O.No.6(3)(36)!2000.LC(LS) 

Dear Shri Jethmalaniji, 

R.ldt .. : 
1, JANPATH 

NEW 0.,.'· 't0011 
TEL. : 3011411 

March 25,2000 

I am forwarding herewith the 172nd Report on Review of Rape Laws. 

2. In Writ Petition (Crl.) No.33 of 1997, ,the petitioner, "Sakshi" an organisation 
interested in the issues concerning women, approached the Supreme Court of India inter alia 
for directions concerning the definition of the expression "sexual intercourse" as contained in 
section 375 of the Indian Penal Code. 

3. The Supreme Court by its order dated 13th January, 1998 directed the Law 
Commission to indicate its response with respect to the issues raised in the above writ 
petition. The Commission filed an affidavit dated 28.7.1998 setting out in extenso the 
portions of its 156th Report on the Indian Penal Code dealing with the issues in question. In 
the said Report, the then Law Commission (14th Law Commission) did not agree with the 
viewpoint of the writ petitioners except in certain minor respects. The Supreme Court was 
inclined to agree with the submissions of the writ petitioners that the contents of the 156th 
Report did not deal with the precise issues raised in the writ petition. 

4. On the directions of the Hon'ble Court, the petitioner drew up a note containing the 
precise issues involved in the petition. The Comrilission was asked by the Hon'ble Court by 
its order dated 9th August, 1999 to examine the said issues afresh. The Court observed that 
the issues needed a thorough examination. By the said order dated 9th August, 1999, the 
Hon'ble Court requested the Law Commission '10 examine the issues submitted by the 
petitioners and examine the feasibility of making recommendations for amendment of the 
Indian Penal Code or deal with the same in any other manner so as to plug the loopholes". 

5. A copy of the draft of comments prepared by the Law Commission was thereafter 
forwarded to Sakshi inviting their views thereon and for suggesting changes of a procedural 
nature, whether in the Criminal Procedure Code or the Evidence Act. Later on, three other 
organisations, namely, Interventions for Support, Healing and Awareness· IFSHA, All India 
Democratic Women's Association - AIDWA and the National Commission for Women • 
NCW also presented their views on the proposed suggestions. 

6. After detailed discussions with these organisations, the Commission has 
recommended changes for widening the scope of the offence in section 375 and to make it 
gender neutral. Various other changes have been recommended in sections 376, 376A to 
376D. We have also recommended insertion of a new section 376E dealing with unlawful 
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...... ,.. : 
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sexual contact, deletion of section 377 of the IPC and enhancement of punishment in section 
509 of the lPC. In order to plug the loopholes in procedural provisions, we have also 
recommended various changes in the Code of Criminal Procedure, 1973 and in the Evidence 
Act, 1872. 

7. The Hon'ble Supreme Court forwarded vide its order dated 18.2.2000 the comments 
of the petitioner on the Response and Recommendations of the Law Commission of India for 
consideration. The Commission accordingly considered those comments and submitted its 
further response and recommendations dated 14.3.2000 to the Hon'ble Court. The Report 
being forwarded now also includes the said further response and recommendations dated 
14.3.2000. 

8. The present Report focuses on the need to review the rape laws in the light of 
increased incidents of custodial rape and crime of sexual abuse against youngsters. The crime 
of sexual assault on a child causes lasting psychic damage to the child and as such, it is 
essential to prevent sexual abuse of children through stringent provisions. The UN 
Conventions and various constitutional provisions also underline the need for protecting the 
child from all forms of sexual exploitation and sexual abuse. This Report aims at the 
attainment of these objectives. 

With regards, 

Shri Ram Jethmalani, 
Minister for Law, Justice & Co. Affairs, 
Government of India' 
Shastri Bhavan, 
New Delhi 
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Background 

CHAPTER ONE 

Introduction 

1.1. Under an order dated August 9, 1999 made in Writ 

Petition (Crl) No.33 of 1997, the Supreme Court of India 

requested the Law Commission "to examine the issues raised 

by tf·n~ petitioners and examine the feasibility of making 

recommendations for amendment of the Indian Penal Code or 

deal with the same in any other manner so as to plug the 

1 OOpr10 1 as ... 

1.1.1, The petitioner 'Sakshi', an organisation 

interested in the issues concerning women, had approached 

the Supreme Court of India with the aforesaid Writ 

Petition praying for (a) issuance of a writ in the nature 

of a declaration or any other appropriate writ or 

direction declaring inter alia that 'sexual intercourse' 

as contained in section 375 of the Indian Penal Code shall 

include all forms of penetration such as penile/vaginal 

penetration, penil@/oral penetration, penile/anal 

penetration, finger/vaginal and finger/anal penetration 

and object/vaginal penetration and (b) to issue a 

consequential writ, order or direction to the respondents 

in th~ Writ P~tition and to their servants and agents to 

register all such cases found to be true on investigation, 

1 , 1 .2. The Law Commi $8 i on was n'Jt made a party to the 

Writ Petition. The Supreme Court however directed the Law 

Commission, by its Order dated 13th January, 1998, to 

- ------~- --- ---- - --------
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indicate its response with respect to the issues raised in 

the said Writ Petition. The Law Commission in its 

affidavit dated 25.3.1998 brought to the notice of the 

on the Indian Penal Code had dealt, in~er alia, with the 

1ssues raised in the Writ Petition, but since the said 

Report was not yet placed on the table of the Houses of 

mat.tet- may hv f1 
- J -~ 

The matter was adjourned by three months. Meanwhile, the 

aforesaid Reoort of the Law Commission was placed on the 

table of both ~he Houses of Parliament. 

Law Commission filed its affidav't da~ed 28.7.98 se~ting 

out in ex~enso the portions of the said Repor~ dealing 

~ith the 'ssues 1n question. Suffice it to say that by 

and large the then Law Commission (14th Law Commission) 

did not agree with the viewpoint of the writ petitioners 

except 'n cer~a1n minor respects which would be indica~ed 

at the appropria~e stage later. I~ is after consider,ng 

the said affidavi~ and the affidavit filed by the Ministry 

of Law, Justice and Company Affairs, that the Hon'ble 

Court passed ~he aforesaid order dated 9th August, 1999. 

... .. .-. 
! ; ! ;·5; Th@ order of the Hon'bl@ Court r@cords the 

s~a~ement of the learned counsel for the writ petitioners 

that the contents of the 156th Report of the ~a~ 

Commission k.flown to petitioners, 

according ~o them the Report did no~ deal with the precise 

issues raised 1n tne writ petition, a request was made hv -. 
counse1 the to seek furt~er 
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cons i derat i on of tt1e i sSlIes by the Law Commi ss icon and the 

Government of India. The Court was inclined to agree with 

the said submissions. The Court also noted that the 156th 

Report was submitted by the Law Commission prior to these 

1ssues being referred to ~he Commission and further t~at 

the said Report of the Law Commission did not in terms 

deal with various aspects of the issues r~ised in the ~rit 

at 

suggestion of the Hon'b~e Court, the petitioner did draw 

perusing the same, the court asked the Law Commission to 

-;:'(t':- La.w 

a 

in8 mat~er was accordingly 

adjourned for tnree months wi thln which perioa the ~aw 

Commission was expected to sUDmit its response to tne 

Hc,n' b 18 C:C>ij ft· ; 

1.1,4, The order OT the Hon'ble Court was received by :he 

before the Chairman. 
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- 1 .2. .. Pt·e.: i se i 9sues" . - The • prec i ge i saues' subm; tted 

by the petitioner before the Court and which have been 

sent to the Law Commission for consideration are divided 

into three parts (Annexure-A). Part I carries the title 

"Precise issues submitted for consideration of the Law 

Commission an,) the G.jvernment of In.jia". Part II carries 

shall set out in brief the substance of the suomissions 

made in all the three parts. 

1.2.1. P~rt I: Precise issues submitted for consideration 

of the Law Commission and the Government of India.-

Having regard to the widespread prevalence of child sexual 

abuse, would it not be appropriate to include all forms of 

as peni 1e!vaginai penetration, 

pene;:raL:. i on I peni ie/anal penetrat i or'; 

finger/ana i penetration an.j 

object/vaginal pene;:ra~ion within the meaning of the 

in the Explanation to section 

restrictive 1nterpret.ation elf 

!penet.rat1on' in the Explana;:ion to section 375 defeats 

the very ourpose and object underlying section 376(2)(f); 

(2) Is it not wrong to classify the penetrative abuse 

of a ch1~d below the age of 12 as unnatural offence under 

sect i on IPC or as outraging the of a woman 

" ... 
·';'0'+ I upon the 'type' or 

penetration ignoring the 'impact' on such child. 

------------
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.... 

(.3 ) Is it not wrong to continue to treat 

non-consensual penetration upon such a child as offence 

under section IPC on par with certain forms of ... ~-
.~ I ! 

consensual penetration (e.g. consensual homosexual sex) 

where consenting party can be held liable as an abettor or 

1 12.2. 'Appendix A' appended to Part I contains ~hr~e 

notes, which we ~hall refer to in seriatum: 

Note 1: The Explanation to sections 375 and 376 says that 

"penetration is sufficient ~o cons~ltute tile se:x:ual 

Criminal Law (Amendmen~) Act 1983, raping of a woman under 

twelve years of age was made pun1shable with rigorous 

imprisonmen~ for a term which shall not be less than ~en 

years but which may be for life in addition to fine. In 

such a situa~ion, it would be appropriate to broaden ~he 

meaning of penetration to include not only vagina1 

penetration but also anal and oral penetration as well as 

penetra~ion by any part of the body or by any object. 

Note 2: In a vast majority of child sexual abuse cases the 

penetrat i I~n is than peniie-vag i na 1 . 

penetration causes lasting psychic damage to the chi~d. 

In such a situa~10n) a restrictive meaning attached ~u 

penetration is likely to prove inadequate. 
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Note 3( a): The 156th Report of the Law Commission has 

recommended that penile/oral penetration and penile/anal 

penetration be covered by section 377 IPC and that .finger 

penetration and object penetration into vagina or anus can 

be adequately covered under section 354 with a more severe 

punishment. This recommendation requires reconsideration. 

Such a restrictive view fails to take into consideration 

several forms of child abuse and the further fact that 

very often the sexual abuse of children is by persons 

known to them. As a matter of fact, rape is really 

intended to flumiliate, violate or degrade a woman 

sexually. It adversely affects the sexual integrity and 

autonomy of women and children. The aforesaid 

reco~~ndation of the Law Commission therefore defeats the 

very object undE.:;-lying the Criminal Law (Amendment) Act, 

1983 which inserted sub-section (2) and in particular 

clause (f) thereof in section 375. The above 

recommendation also does not take into account the fact 

that a child of tender years can not discern the degree of 

difference in terms of which orifice of hers is 

penetrated. C~rtain instances are then set out to 

illustrate the aforesaid point. 

Note 3(b): Under this note, the petitioner has sought 

to argue in the light of the instances mentioned under 

Note. 3( e,) that the -J 56th Report of the Law Commission 

"squires reconsideration. 

-------- -_.-
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1 • 3 • Existing Inadequac;es.- Various 

instances set out in Append1x-B to Annexure-A (a copy of 

the submissions of Sakshi including Appendix-B is enclosed 

herewith) to ~his part, the petitioner argues, would not 

amount rape and perhaps not even to natural offence 

under section 377 or to outraging the modesty of a woman 

in vi~~ of the existing law. They 

might just be a limited Form of assault or criminal force, 

if~t though all the said instances are of 

nat i) ~-e an1j It is therefore 

necessary that there should be a rethinking on this issue 

preC1Se!y defined and its parameters indicated. 

Part II:: 

that they seek ~o subs~itute the definition of 'rape' w~~h 

"Che ·jet in it i on of ' sexua 1 assau it' an(1 make ~ t ger-!fje r 

neutral, The object is to widen the scope of the offence. 

ine expression 'consen~' is also sought to be defined. A 
..... _ ... , 
.~! .':11'4: with the heading 'Aggrava~ed 

sexual assau~~' is sought to be created. This new offe~ce 

seeks to synthesise the offences now categorised unaer 

sub-sec~ion (2~ of section 376 as well as sections 3768 to 
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CHAPTER TWO 

VIews INVITED ON PROPOSED PROVISIONS 

2. 1 . UN convention and Constitu~ional provisions.-

Several cases of child abuse have allover the world have 

caused grave concern to the humanity. Article 34 of the 

Convention on R1gh~s of the Child (20 November 1989) 

ordains the Member States to protec~ the child from all 

forms of sexual exploitation and sexual abuse. For these 

purposes J State Parties are required to take all 

appropriate national, bilateral and mult,lateral measures 

to p ;-event : 

(a) The inducement or coercion of a child to 

engage in any unlawful sexual activity; 

e:x:ploitative use of 

pros~itution or other unlawful sexual practices; 

(c) exploitative use of cr111'Jren in 

pornographic performances and materials. 

2.1.1. Article 39(f) of the Consti~ution of India, one of 

the Directive Principles of State Policy requires the 

State to direct its policy, in~er alia, towards securing 

youtti are again5~ 

exploitation and against moral and material abandonment. 

is} therefore, great need for tightening the 

existing provisions relating to child sexual abuse or 

assault. 

----------
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nraft of the Law Commission's proposals.- On a 

consid@ration of the 'pr@cis@ issues' submitted by the 

petitione~ and in the light of the o~der of the Hon'b 1e 
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discussion would not only be with respect to the draft 

prepared by the Law Commissiol"l but that they shall be free 

to put forward their other suggestions and ideas. if any, 

and further ~hey could also bring representations of other 

women's orga~isationsJ along with them, for discussion. 

According'y, three persons, namely, Me Naina 

(Director, SakSti i ) J t~s }asjit Purewal 

Interven~ions for Support, Healing and Awaren@ss - IFSH~) 

Singh (.:"11 India Deritoct-atic Women's 

Association - AIDWA) partiCipated in the discussion, 0n 

behalf of their respective organisations. All the three 

organisations have also put forward their suggestions ~n 

writing apart from what Sakshi had filed b~fore the 

... ,- -
Ult::! Sa"'.sh i , 

~he two other women's namely 

(Intervent~ons for Suppo~t, Healing and Awareness) 80Q 

AIDWA (All India Democratic Women's Association) as W@~~ 

as the Na~1onal Commission far Women (NeW), ~ho were also 

heard on the proposals contained herein. 

of hearing (13.9.99), 

expressed their appreciatlon of the draft prepared oy tte 

Law Commission stating that 1~ was a substantial advance 
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on the subject an.j met many 'Jf their ;.jeas. Even so, 

after a good amount of discussion, they came forward with 

the following changes in the said draft: 

Ca) The age af the perso~ assaulted - referred to in 

c 1 atjse 

section 375 and in section 376(1) (where the age of the 

wife is 

Raising the said age to eighteen may not be appropriate. 

(b) A provision must be inserted to the effect that if 

the person assaulted gives his/her age, the court shall 

- : .. - ., "': 
:-:q~! ! mean any 

cnasmuch ~he penetration '6 never compl~te ~n 

the case of children. 

by a man with his own wife, 

wife no~ being under 15 years of age, does not amQun~ ~o 

S8)(UCi.l 8.ssau 1 "t. ) 

intercourse oy a husband with his wife should equally te 

husbano against the wife is treated as an offence. 

Following the same logic, they submitted that the wares 

..... --. _._-- PURL: https://www.legal-tools.org/doc/1c639d/
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·unless the person subjected to sexual assault is his own 

wife and is not under 15 years of age in which case he 

shall be punished with imprisonment of either description 

for a term which may extend to two years or with fine or 

with both" in section 376(1) of the Law Commission's draft 

[adaptation of the existing section 376(1)] should also be 

deleted. Section 376A should also be deleted, they aaia) 

on the same ~easoning. 

(e) In the first proviso to draft section 376(1) (in 

that the said expression shall include father/step father, 

brother/step brother) teacher, instructor, guardian and 

voluntarj agreement", 

by 

mentioned in paragraph 2.2.1 I supra OT this chapter, on 

the first data of meeting is placed a~ Annexur@-C. 

of the Code of Criminal Procedure 8nM the Indian Fvidence 

" -
~as indicated to the persons mentioned in para above ~ha~ 
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if they wished to suggest any changes of a procedural 

nature, whether in the Criminal Procedure Code or in the 

Evidence Act, they could send the same by the next date, 

which was specified as 17th September 1999. Though the 

.- _ .. 
f"_'--' speak of any changes in 

laws (and was confined to amendments to Indian 

opinion 

certa 1 n are effected simultaneously in ~he 

relevant provisions of the 

purpose underlying the changes in the substantive law IPC 

- may not be fully served. It is for this reason that we 

Sakst! i to forward with their 

suggestions, if any, for amendment of procedural 1 aws ~ -t....'_' 

underlying changes in subs~antive 

laws. Accordingly, they came forward with as many as 1~ 

proposing amendments not i nth €I C i- ~ min a ~ 

Procedure Code and Evidence Act bu~ 

The amendme,-·ts 

suggested by ~hem are to the following effect: 

I • , 

\. ! } 

~t __ 

!nt:' Law Commission had 

suggested that where ~he statement of a girl-victim below 

twelve years of age is recorded, it should be done by a 

woman police officer or by a woman belonging to an 

organisation interested in the cause OT women or children. 

7he said recommendation shou~d be accepted with cer~ai~ 

changes set out in their note. 

PURL: https://www.legal-tools.org/doc/1c639d/



- 14 

(2) The present proviso to sub-section (1) of section 

160 tfle Code of Criminal Procedure should be 

substituted by the following proviso: 

sixteen years or a woman shall be required ~u 

attend a~ any place other than his or her home or 

,. .-. , 
i ... .) ) A. new ·St!t~-sect i I)n; namei,/, sub-section f ,.. , 

.~ Q } 

be inserted in sec~ion 160 CrPC to ~he effect that the 

statement of a male person under ~he age of sixteen years 

recorded only in ~he presence Of a re'a~ivel a friena or a 

social worker of ~he person's choice . 

. , ' 
I~ .... J 

inser~ed ~n the Code of Criminal Procedure stating that 3S 

soon as a case Of sexual assault is reported to a Police 

(a"egedly assaulted 

examined medically a regis~ered meaica 1 

practitioner and ~hat such medical practitioner sha1~ 

aFter due examination, prepare B report setting out the 

various specified particulars. This proposal is a S'ig~t 

Report of the Law Commission. 
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(5) Sub-sections (1.A.). (18); (1C) and (10) should be 

inserted in section 53 of the Criminal Procedure Code as 

recommended by the 84th Report of the Law Commission, with 

necessary adaptations. 

(6) While granting bail to a person accused of sexual 

assault, one of the conditions which should be imposed by 

the court shall be that such person shall not be in the 

proximity of the person assaulted. 

(7) In the case of sexual assault, there shall be no 

interference with or disturbance of the natural habitat of 

the person sexually assaulted by or through the criminal 

justice process. 

(8) The investigation and trial of sexual offences 

shOll 1 d be time-bound and ShOLl 1 d be cone 1 utjed wi th; n six 

months. 

(9) The expression 'social worker' shall be defined to 

mean a woman i liter-ested in or work i ng for the cause of 

women and/or cf1i1tjren and who is familiar with issues of 

'violence against women and children. 

(10)(a) A new section 1148 should be introduced in the 

Evidence Act stating that where in a prosecution for 

aggravated sexual assault under sections 376A to 3760 of 

the IPC, the question is whether the person so assaulted 
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consented to it and where such person states before the 

court that he/she did not so consent, the court shall 

presume it to be so. 

(b) Clause (4) in section 155 to the Evidence Act 

(which permits 'the person accused of rape or attempt to 

ravish to prove that the prosecutrix was of generally 

immoral charact@r) should be deleted. 

(e) In section 146 of the Evidence Act, another 

clause, namely, clause (4) should be added stating 

expressly that in a prosecution for sexual assault, it 

shall not be permissible to adduce evidence or to put 

questions in cross-examination of the person assaulted 

with respect to his/her previous sexual historYI character 

or conduct whether to establish consent or otherwise. 

( d) The absence of a mad i ca 1 n~port in the case of a 

assault shall not be a factor against the 

complainant/person assaulted. 

(1') Ther@ shou 1d be a provision either in the CrPC or 

in the Evidence Act to the effect that a minor who has 

been assaulted sexually, should not be required to give 

his/her evidence in the presence of the accused as it will 

certainly traumatise the minor. St~ps should also be 

taken to prcwide an appropriate and safe environment in 

which the child can recover . 

.. ~.~.-.-.--.. ~-------
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(12) The testimony of a child who is subjected to 

sexual assault should be" recorded at the earliest 

opportunity by a judge/magistrate in the presence of a 

friend, relative or social worker whom the minor trusts. 

For a proper implementation or the above suggestion, 

videotape/circuit television should be provided. Further, 

where the child is to b@ cross-e~amined, the questions 

shall be handed over ~o the judge who shall. in turn put 

those questions to the minor, 

evidence of the minor, appropriate breaks snould also be 

given to make the minor feel comfortable. 

All cases of sexual assault should be tried hv -. 
special courts sha 1 ! be manned by judges, 

prosecutors and counsellors, 'specially trained/sensitised 

to issues of sexual assault', 

(1~) A new offence should be created by appropriate:y 

amending section 166 IPC making it an offence for a public 

servant to disobey the direction of law prohibiting the 

summoning of a mlno r /woman at any place other than her 

place of choice and also a public servant who disobeys 

direction of law with respect to the manner in which the 

investigation concerning a minor shall be conduct@d. 

of the above suggestions were discussed in the Commission 

in the presence of the three persons represen~ing organ i -

sations mentioned in para 2.2.1 above,in the light of the 
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84th Report of the Law Commission as well 8S the 154th 

Report of the Law Commissio"n. While we agree with some of 

the afot-esaid suggestions (as would be e,ddent from the 

recommen tjati'Jt1s ·set Ijut in the suc,:eding chapters), we 

find ourselves unable to agree with all of them. 

2,.5. Views of ttle National Commission fot~ Women (NeW) 

invited.- The La~ Commission would also wish to put on 

Law Commission had also sent a letter to the National 

Commission for- Women (NeW) enclosing the aforementioned 

draft (prepared by the law Commission) (Annexure-B) and 

inviting them to come and have a discussion with the law 

Commission on 16,9.99. The National Commission for Women 

deputed their Joint Secretary, Ms Leena Mehendale. One of 

the Members of the Law Commission, Mrs Justice leila Seth, 

heard the Joint Secretary and also asked her to put her 

1deas!sugges~ions in writing. Accordingly. the NeW sent a 

set of suggestions in writing signed by the Joint 

SeCi-etary. A copy of the said proposals is appended 

herewith (~nnex~r@-E). 

--------
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CHAPTER THREE 

Changes recommended in"the Indian Penal Code. 1860 

3.1. Substitution of definition of 'rape' oy definition 

of 'sexual assault'. 

Not only women but young being 

incr~asingly subj@ct@d to forc@d sexual assaults. Forc@o 

sexual assault caus@s no less trauma and psychological 

.jamag@ to sucf-} off@nc@, 

Boys and girls both are being subjected to ora' s@xua~ 

According to some social activists like 

~ - .- - -
"",,,r! r ~""'" _ 
--~. --, ycJijr~g girls being 

regularly used Tor - ~ "'! 
-:1 t ! kinds of sexual acts and se~ua~ 

for edification of the foreign tourists. Sakshi have a's0 

'-ecommend@.j wi.-i.:.ninc ... - -..... ...... 

and to maKe it gender .- - .. """" .- - ., r !t:=tl'_·! d. ! ~ 

Western countr~@s ;:;, ;-.:.;:;,iv -- .. - --" 

assault) not only penile penetration but also penetration 

by any other par~ of the body (lik@ finger or .... - - \ , .... '-J~ ) 

E:x:p 1 anat ion L·o sect i on 
.., ..... 
,~! ~ !1as 

been substituted by us to say that penetration to an! 

extent whatsoever shall b@ deemed to b@ p@n@trat 1 0n for 

the purpose of this sect10n. This is so provided for the 

reason that in the cas@ of childr@n, penetration i ~ r.=. ;--;;. ~ './ 
• - • _. - ,I 

complete - for physical reasons. So far as the Exc@ptic r 

is concerned, we hav~ r@tain~d the ~xisting Exception the 

only change made being in the matter of age; w@ have 

• 
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t-aised the age of the 'wife' from fifteen to sixteen. The 

age of the person assaulted sexually referred to in the 

clause "sixthly" has also been raised to sixteen from 

fifteen. 

3.1.1. We may also mention that in redrafting the 

section, we have stuck to the existing provision as far as 

possible. This is for the reason that since these 

provisions have already been interpreted and elucidated by 

the decisions of the courts, it is better to stick to them 

rather than use new expressions and new wording. In 

drafting clauses (a) to (e) in section 375, we have drawn 

inspiration from the Criminal law Western Australia. 

3.1.2. Substitution of existing section 375 of the IPC 

recommend~d.- We accordingly recommend that the existing 

section 375 be substituted by the following: 

".375. Sexual Assault: Sexual assault means -

(a) penetrating the vagina (which term shall include 

the labia majora), the anus or urethra of any 

person with -

i) any part of the body of another person or 

11) an object manipulated by another person 

except where such penetration is carried out for 

proper hygienic or medical purposes; 
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manipulating any part of the body of another 

person so as to cause penetration of the vagina 

(which term shall1nclude the labia majora), the 

anus or the urethra of the offender by any part of 

the other person's body: 

(e) introducing any part of the penis of a person into 

the mouth of another pet-son; 

(d) engaging in cunnilingus or fellatio; or 

(el continuing sexual assault as defined in clauses 

(a) to (d) above 

in circumstances falling undet- any I:;)f tl1e six 

following descriptions: 

First- Against the other person's will. 

Secondly- Without the other person's consent. 

Thirdly- With the other person's consent when such 

consent has been obtained by putting such other person or 

any person in whom such other person is interested, in 

fear of death or hurt. 
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Fourthly- Where the other person is a female, with -
her consent, when the man knows that he is not the husband 

of such other person and that her consent is given because 

she believes that the offender is another man to whom she 

is or believes herself to be lawfully married. 

Fifthly- With the consent of the other person, 

when, at the time of giving such co~sent, by reason of 

unsoundness of mind or intoxication or the administration 

'- .. 
L')' personaily- an'" •. J 

stupefy-ing or unwholesome substance, the other person is 

unable to understand the nature and consequences of that 

to which such other person gives consent. 

without the other perS'Jn ! ·s 

consent, wnen such other person is under sixteen years of 

age. 

Expl~nation: Penetration to any extent is penetration for 

the purposes of this section. 

EXc~Dtion: Sexual in~ercourse by a man with his own wif~, 

the wife not being under s1xteen years of age, is not 

se)(ua 1 assau I t II II 

Representatives of Sakshi wanted us ~o 

recommend the de'e~iQn of the Exception, with which we are 

Their reasoning runs thus: where a 

husband causes some physical injury to his wife, he 1S 

- -----------
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punishable under the appropriate offence and the fact that 

he is the husband of the victim is not an extenuating 

~hy concession should b@ made in the matter of offence of 

rape/sexual assault ~hEre the wife happens to be abov~ 

15/16 years. We are not satisfied that this Exception 

Should be recommended to be deleted since that may amount 

to excessive lnte(fe~ence with the mar~tal relationship. 

far as the proposed 

section 376 is concerned, we are not suggesting any 

substantial changes except two and adapt 1 ng the language 

of the section to accord ~ith the change in section ......... 
. ~! O. 

In the light of instances coming before the courts and the 

instances me~tionec ~n the Note preoared by Sakshi, we 

have proposed additl0n of a proviso ~o sub-section .. \ \ , ) 
as 

.... t. _ 
\"f!~ 

proviso) providing ~ha~ where the sexual assault 1S 

'- .. . '" -J or 

Dunishment should be severe, On the basis of suggest 1 0ns 

10 a posit~on of trust or duthority towards 

Ti"!@ secc,f1d \:t"'!a.r~ge suggeste.j t-, \i us i s i n the -J 

matter- of th8 ;'0';;' -- - of Wi fe t-efer re,j to i n pr-oposed 

sub-section (1) as also of the person assaulted in clause 

is 

II S i ~)(teen I. a 
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3.2.1. The reasons for these changes are: (1) to visit 

with a severe penalty the near relations and persons in 
.. 
r: position of trust and authority who more often than not 

commit the offence of sexual assault on the members of the 

... family or on unsuspecting and trusting young persons . 

have in this connection taken note of the extremely odious 

and debased conduct of the father of the minor girl in the 

facts highlighted in Sudesh Ja~hoo v. K.C.J. and others 

[1996 (3) AD Delhi 653 = (1996) 62 DlT 563] and I .... \ 

\ ~ J to 

maintain uniformity in the matter of age of wife or any 

other young person who needs special protection as 
.... 

s i :x:teen. 

representatives of Sakshi have suggested ~ha~ we should 

the court ~o award a than trle mi n ; mum 

punishment p~escribed by the sub-sections), we are nat 

satisfied tha~ the~e are any reas(Jns fc,r doing ·so. 

Anv , - .. J .~.r- i se 1 wh 1 ell it 1s not 

possible ~u f)reSee, and which may necessitate the 

awarding of lesser punishment than the minimum punishmen: 

- .- - - ... - .; "- - ~ }-l ~ ':tbl_- r ~ LI~t.J • Sa~eguard against abuse 1S provided '- . u:, 

In the judgment, for awarding such lesser punishment. Nor 
... , 

1 S in cd ti c i sm that such 

discretion once conferred is liable to be abused or tha~ 

it will always be misused to help the accused. 

f 
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.3.2.3. Recasting of section 376 of the IPC recommended.

Accordingly, w@ recommend that section 376 shall be 

re-cast as follows: 

".376. Punishment for sexual assault ( 1) Whoevet-, 

except in the cases provided for by sub-section (2), 

commits sexual assault shall be punished with imprisonment 

of either description for a term which shall not be less 

than seven years but whiCh may be for life or for a term 

which may extend to ten years and shall also be liable to 

fine unless the person subjected to sexual assault is his 

own wife and is not under sixteen years of age, in whiCh 

case, h@ shall De punished with imprisonment of either 

description for a term whiCh may extend to three years and 

shall also be liable to fine. 

If the sexual assault is committ@d by a person 10 

a pOSition of trust or authority towards the person 

assaulted or by a near relative of the person assaulted, 

he/she shall be punished with rigorous imprisonment for a 

term which shall not be less than ten years but which may 

extend to life imprisonment and shall also be liable to 

fines 

Proyided that the court may. for adequate ana 

special reaS0GS to be mentioned 'n the judgment j impose a 

punishment prescribed in this sub-section. 
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(2) Whoever,-

Cal being a police officer commits sexual assault-

(i) within the limits of the police station to 

~hich he is appointed; or 

(11) in the premises of any station house whether 

or not situated in the police station to which he is 

(iii) on a person in his custody or in the custody 

OT a police officer subordinate to him; or 

(b) being a public servant, takes advantage of his 

official posi~ion and commits sexual assault on a person 

in his cus~ody a5 such public servant or in the custody of 

a public servant subordinate to him: or 

(c) being on the management or on the staff of a 

jail, remand home or other place of custody established by 

the time being in force or of a 

women's or children's institution takes advantage of his 

official position and commits sexual assault on any inmate 

of such jail, remand home, place or institution; or 
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(d) being on the management or on the staff of a .. -
hospital, takes advantage of his official position and 

commits sexual assault on a person in that hospital: or 

(e) commits sexual assault on a woman knowing her 

to be pregnant; or 

(f) commits sexual assault on a person when such 

person is under sixteen years of age; or 

(g) commits gang sexual assault, 

shall be punished with rigorous imprisonment for a term 

which shall no~ be less than ten years but which may oe 

for life and shall also be liable to fine: 

fo~ adequate ana 

special reasons to be mentioned in the judgment l impose a 

sentence of imprisonment of either description for a term 

of less than ten years. 

~xplanAtion 1 ,- Whe~e a person 1S subjected to sexua1 

assault by one or more in a group of persons acting in 

furtherance of their common intention, each of the persons 

shall be deemed to have committed gang sexual assault 

within the meaning of this sub-section. 

PURL: https://www.legal-tools.org/doc/1c639d/



.... 
.,.. 
r 
L 
r , 

..... 

r 
..... 

.... 

... 
r 

- 28 

Exp 1 anat ion 2. - "Wmllen' s or chi ,Ijren' s i nst i tut it:m" means 

an institution, wfietfiEn- called an orphanage or a home for 

neglected women or children or a widows' home or an 

institution called by any other name, which is established 

and maintained Tor the reception and care of women or 

children . 

"~osp1tal" means the precincts of tne ~ 

."'\; -

hospital and includes the precinc~s of any institution for 

reception tt-eatment of 

convalescence or of persons requiring medical attention or 

t-ehabi 1 itation." 

3.3. Amendment of S.376A.- Representatives of Sakshi 

wanted us ~c recommend the deletion of section 376A (as 

well as Exception to section 375). Their logic was this: 

when a man who causes hurt or any other physical injury ~Q 

his own W1 T e 18 ~~ab1e to be punished for such offence 

ca.using .such hurt or physical 

injury, why should a husband who sexually assaults his 

: 1V1 0g separately under a 

:3ect ion 

lesser punishment to a husband who sexually assaults his 

own wife living separa.te l y in the aforesaid circums~ances, 

They say 

that once section 376A is deleted, the husband in such ~ 

case would be punished under section 37 6(1) which carri@s 

higher punishment than section 376A. While we appreciat~ 

------ -------
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the force of said argument in the context of the wife who 

is living separately under a decree of separation or under 

any custom or- usage, we can n()t at the same time ; gnore 

the fact that even in such a case the bond of marriage 

remains unsevered. In circumstances, while 

recommending that this section should be retained on the 

statute booK, we recommend enhancement of punishment under 

tfle se.:t ion, 

" " . 
• :: 1 .~: ! : section 376.~ of the IPC 

recommended.- Accordingly, section 376A shall read as 

follows: 

s~paration,- Whoever commits sexua' assault upon his wife, 

who is living separa~ely from him under a decree Of 

separation or under ~ny custom or usage, without her 

consent, shal1 be punished with imprisonment of either 

description for a term which shall not be less than two 

years and which may ex~end to seven years and shall also 

T'!nes 

3.4. Amendment of S.376R, 376C And 3760: Having regard 

to the a ;- i'I \i ; t. \i ,-, f ...,,' - .. -~ -. these offences, w@ re.::ommend enhancement 

of punishment - with a minimum punishment of not less tha0 

five years. We have a 1 so added an Explanation which will 

govern all t~es@ three s@c~~ons. Th@ Explanation d@f~nes 

"s@:x:ual int@r-':::'i);-se" to mean any of the acts mentioned in 
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clauses (a) to (e) of section 375. Explanation to section 

375 will however apply even in the case of sexual 

intercourse as defined by the Explanation to this section. 

3.4.1. Modifications in sections 3768, 376C and 3760 of 

the IPC r@cnmmend~d.- Accordingly, section 3768 with 

necessary adaptations and changes, shall read as follows: 

in his custody:- Whoever, being a public servant, takes 

advantage of his/her official position and induc@s or 

seduces any person, who is in his/her custody as such 

pUblic servant or in the custody of a public servant 

subordinate to him) to have sex~al intercourse wit~ 

him/her, such sexual intercourse not amounting to the 

offence of sexual assault} shall 

imprisonment of either description for a term which shall 

not be less than five years and which may extend to ten 

years and sha11 also be liable to fine. 

Provided that the court may, for adequate and 

special reasons to be mentioned in the judgment, impose a 

sentence of imprisonment for a term of less than five 

;::;x:p 1 ~nat ion: 

sectlons 376C and 3760 shall mean any of the acts 

in (a) to I 0=> ' 
" - ) of section 

Explanation to section 375 shall also be applicable." 

"' .. ,. 
.~! 0, 

PURL: https://www.legal-tools.org/doc/1c639d/



c 

:::: 

- 31 

"376C. §exyal 1nterQourse by lup.rintendent of Jail, 

remand bOlDt. etc.- Whoever, being the superintendent or 

manager of a jail, remand home or other place of custody 

established by or under any law for the time being in 

force or ofa women's or children's institution take. 

advantage of his/her official pOSition and induces or 

seduces any inmate of such jail, remand home, place or 

institution to have sexual intercourse with him/her, such 

sexual intercourse not amounting to the offence of sexual 

assault, shall be punished· with imprisonment of either 

description for a term which Shall not be less than five 

years and which may extend to ten .years and shall also be 

liable to fine. 

Provided that the court may, for adequate and 

special reasons to be mentioned in the judgment, impose a 

sentence of imprisonment for a term of less than five 

years. 

Explanation 1.- "Superintendent" in relation to a jail, 

remand home or other place of custody or a women'& or 

children's institution includes a person holding any other 

office in sllch jaii, remand home, place or institution by 

virtue of which he/she can exercise any authority or 

control over its inmates. 
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Explanation 2. - The expression "women I s or chl1dren' s 

institution" shall have the same meaning as in Explanation 

2 to'sub-section (2) of section 376. 

3760. Sexual intercoyrse by any member of the management 

Qr staff Qf a hospital with any worn"n in that hosoital, 

Whoever, being on the management of a hospital c)r being on 

the staff of a hospital takes advantage of his/her 

pOSition and has sexual intercourse with any person in 

that hospita·l, such sexual intercourse not amounting to 

the offence of sexua1 assau1t, shall be punished with 

imprisonment of either description for a term which shall 

not be less than five years and which may extend to ten 

years and shall also be liable to fine. 

Provided that the court may, for adequate and 

special reasons to be mentioned in the judgment, impose a 

sentence of imprisonment for a term of less tt,an five 

years. 

Explanation.- The expression "hospital" shall have the 

same meaning as in Explanation 3 to sub-section (2) of 

section .376." 

3.5. InsertiQn of section 376E: 

This is a wholly new section recommended by us. 

We have called it the offence of 'unlawful sexual 

contact'. This section is intended to cover a wide 

variety of ()ffences including sexual harassment at work 
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place and sexual perversions of the kind mentioned in the 

note submitted by Sakshi. Sub-section (1) of this new 

section covers touching, directly or indirectly, with a 

cart of the body or with an object, any part of the body 

of another person (not being the spouse of such person), 

with sexual intent and without the consent of such o~her 

person. In case the other person is below sixteen years 

of age; '-ecommende,j punishment. 

Sub-section (2) 1S an extension or elaboration of the 

offence mentioned in sub-section (1), while sub-section 

(3) deals with a case where such offence is committed on a 

young per-son young person being defined by 

Explanation to mean a person below the age of sixteen 

years. If the offence of unlawful sexual contact is 

committed on a young person by a person with whom such 

young person is 'n a relationship of dependency. ~he 

punishment 1S r1gorous imprisonment which may extend to 

seven years or wi~h T1ne or with both and in case ~he 

offender happens to be the father, grandfather or brother, 

a still higher punishment is provided for. In the cas@ of 

a " .. - ... - - - - -- _.- , Y '_I U f ! 8 ~l '= r ~ L) f ! ; consent 16 treated 8S irrelevant. 

also contain similar provisions). 

Ins~rtion Of new sAction recommended.- We 

376E be inserted in the IPC in the following terms: 
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.. -- "376E. Unl~wful sexual contact (1) Whoever, with sexual 

intent, touches, directly or indirectly, with a part of 

the body or with an object, any part of the body of 

another person, not .. , .. -
I __ r!~ 

without the cons@nt of such other p@rso~, sha! 1 be 

punished with simple imprisonment for a term which may 

extend to two years or wi~h fine or with both. 

incites a young p~rson ~o tOUCh, directly or indirectly, 

wi~h a part of ~he body or with an object, ~n@ body of any 

. .. " 
i ;-1 {-. I i j II r ,-, u .. ' - -. - .. ~ 

rll-lli v ,-, ,-
- - -oJ _ . art 

. . - ... - - - - .- - - ... -:- - ., ~ 1 (_I tH ~ ~ J-.) r: r ~ '_' f ~ j ~ r H:1! ! 

extend to ~nre~ jears and shal1 also be liable to fi~e. 

(3) ~h0ev@r being in a position or trus~ or au~hority 

towards a young person or 1S a person with whom the young 

directlj or i0cirec~lyj with s@xual intent, with a par~ of 

the . _ .... f_ ._ ._ 

~ ~ I....; r ~ -;t! ! object, any part of 

3~al' be punished with imprisonment or 

elther description which extend to seven years ana 
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Explanation: in this sub-section and 

sub-section (2) means a person below the age of sixteen 

years ... 

~ ~ 

.j I Q: neletlon of section 377: 

In ttie i i GhT. ,-,f ...... - -. hv -, us 

section ,... . ...,. ~ 
.~ ! :J j that 

tne changes effected by 

ln p,-ec:t?lji (19 pr-O V i S ions 

only conten~ left -. -, ~ 
~ I I is <-oPtV'i riG . -- .. ~ voluntary 

carnal intercourse ~ith any - .- ..: -.. - ., 
-:1r! ! HH:t ! : We may leave SUCh 

persons to their JUs~ deserts. 

So far as th 1s section 1S concerned, 

cnange ~e are sugges~ing is enhancemen~ of punishment. We 

~he ex's~lng sectlon 509 be amended as 

" ,.. ~.I""t 

.=' '-' ~ : a~s~ure or art inten~ed to insu't the 

morl~s~v of a WOMan: 

to 1nsult the mode6~Y of 

woman, u~~ers any word, makes any 

intending that such word or souna 

sha~' oe heard, or that such ges~ure or object shall be 

, 
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woman, shall be punished with simple imprisonment for a 

term which may extend to three years and shall also be 

liable to fine." 

3.8. New Section 166A. IPC: 

84th Report of the Law Commission had 

recommended (para 3.20) that a new section, namely, 

object behind t~is new section was to punish a pub~ic 

servant who ~nowingly disobeys any direction of law 

prohibiting him from requirin! the attendance at any place 

of any person for the purpose of investigation into an 

conduct such investigation and which act of h 1s causes 

prejudice to any person. 'T"I_ .-
! rl~ ---= ~_I ) 

__ ,. -: .. -
,~~~.~r! 

~1!n whom we nad a discussion, requestea that a new 

sect~on as recommended by 8~th Report or 

provision must be understood in the light of the ~act tha! 

'n the next chapter, we are recommending severa~ meas~res 

to the manner in which the statement of women 

and children (be'ow 16 

place where it should be recorded and so on. 

3.8.1. New section 166A of the 

According'Y, w@ recommend that a new sect10n be introduced 

in the IPC in the following terms: 
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"166A. Whoever, being a public servant-

(a) knowingly disobeys any direction of 

the law prohibiting him from 

attendance at any plac@ of any person for the 

purpose or investigation into an off~nce or other 

of the la~ ~e8ulatin8 ~he manner in which h@ aha" 

conduct sucn investigation, to the prejudice Of 

ti.:.fininu - - ....... ,( 

~e may refer to a request 

the aforesaid sec:~ons. We are however or the opin i c0 

~hat no such deFinition is called for at this stage, for 

saia express10n has 

a good number ~f cases. Reference in this behalf may ce 

r)T commentary on IPC by Justice 

Jaspal Singh (First Edition 1998) ~he(e it is stated, on 

the basis of ~ne decisions of the Madras, Punjab anc 
.. 1- _ _ . . _ . __ ~ __ 

'.(!~ '=.".t: r l .... t ~t:t 

------~---~ 
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is being consented t.,-, . - - , it always is a voluntary and 

conscious acceptance of what is proposed to be done by 

~ ..... __ ... _---,---_ .... - ............. . 
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CHAPTER FOUR 

Changes recommended in the Code _ .... 
UI Criminal 

;-,;;.I;;;t.ina 
- _. - ... d tt) 

the 

.. I...... ...... _ ~_ 
\., r ~ '=" l_, ,_,~.J '=" 

We shall 00~ proceed to discuss 

, - , 
I :: I 

. - ~ 
\ ni.l_ 
. - - I 

to 3. 15j tnat sub-sections ~ 

. ~ -
! Qt) ; 

~ .-
.j; -: 

" -', 
..!.. v' = 

.- - . - - - - - .... ~ ... -": . ..-r r \~U"""1. I{HI 
- - - - >J -- - ... .. 

ce (L·a 1 n 

.. ~ - .. ~ -- -V 1(_" L t "P~ 

to repor~ '~i partly because of the embarrassmen~ 
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of discussing the details with male policemen, and 

partly because of the very fear of even more 

painFul humiliation of being a witness in Cour~. 

in the strange envi~onment of the Court room, they 

.'- ~ - - -
I_'! ! '-l J:" f t.:1 

'-r IV -, t~c:, s t.~ tu"tc ,- Y 

a charge aT ~ap~ or other sexua~ 

It· i·S 

w~ ~oula be napDY iT ~h~ quest i on 1 ng Of 

A mandatory provision to that effec~ 
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victims of rape, there should be a statutory 

provision to ensure that the girl must be 

interrogated only by a woman. A woman police 

offic@r would b@ preferable. BUG, if a woman 

polic@ offic@r is nat available, an alternate 

procedure as detailed b@low should be followed. 

~he~e a ~oman polic@ off~cer 

is not avai~able. the o¥fic@~ in charge of the 

to a qU2~i~~ed Fema l @ (we shall suggest details 

later) ~h0 ~o01dt after recording the information 

10 charge of the police 

be 

j:tut 

F (~,- may b@ 

. . ~ _ .... ~ -. -
v ! ,_" I~ ! r!!.:::-

t-_1_ .. 
!-l,= I t_!~ 

- - ._-
'j~d.!~. 

...... 
J. I.. 

COuld 'ater be ~~"lised for child witnesses 1n 

iii' (lIj 

e·rge;.n i sat i on, If 
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she possesses some knowledge of law and procedure, 

it wou l.j be all tt1e mc:)t-e usefll1, but that need t1c:.t 

be a statutory requirement. 

·3.15 Amendment of section 160 recommended by 

insertion of sub-sections (3) to (7).- In view of 

what is stated above, we would recommend the 

addition of the following provision - say, as new 

sub-sect ions in section 160 of the Code of 

Crirninal Proce.jure, 1973: 

tr-It? statement , -~ a g i r 
, url'je ;- tr!e a a,;:. f:)T -' , ! ,,-

twe , \/e years i s to tIe r-e(:c' t-IJ~(j e i tf-'e;- 3.S ! , 

first information of an offence or in the 

into an 

~hom an offence under section 35~J 35~A or 

375 of the Indian Penal Code is alleged to 

~ave been committed or attempted, .... ~.. -
' ... f!t: 

- .... _ ... - -- - ....... .=- L-='. '~>::'!II>::'! I L be 

Female police office~ a 

authorised by such organisation interested 

1n ~he welfare of women or children as is 

recognised 1n this 

.3o"ve rT'rnent tlY not if i cat ~ on in t!ie off i Cia 1 
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(4) Where the case ;s one to which 

the provisions of sub-section (3) apply, 

and a female polic@ offic@r is not 

available, the offic@r in charge of the 

polic@ station to 

facilitat@ the r@cording of the statement, 

forward to the person referred ~o in that 

sub-s@ction a written request setting out 

points whiCh information is 

~rit~en request is forwarded shall, after 

~ecordin8 the statement of the girl 

tra0smit the record ~o the officer in 

charg@ of the oolice station. 

(6) where the s~at@ment recoro@o 

by as fo(war,je,j un.je,-

sub-section (5) appears in any respect to 

requ~re clarification or amplification, 

'!n -.... 
t-,r!~ 

sta~ion sha1l return the papers to the 

person by whom i~ was forwarded; with a 

request for clarification or amplification 

sP@cifi@d matters; - .. - '-~'-lf_.r! 

- I. _ , .., 

.~rl.;":. ' 
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statement of the girl in conformity with 

the request and return the papers to the 

officer in charge of the police station. 

(7) The statement of the girl 

recorded and forwarded under sub-s@ct1ons 

(3) to (6) shall, for the purpose of the 

la~ ~e1ating to the admissib~lity in 

D@ deemed to b@ a statement recorded by a 

~.2.'. Th@ ~epre5eG~ativ@s o~ Sakshi supported the said 

15~th Repo~~ of the Law Commission dealt 

the above recomme0dat~on in paragraphs 6.6 to 6.S. 

.... :- -
'_" t! t:' 

_ .• L- ___ ... ~ _. __ 

·~'-t u- ~-=(_. '.., ! (_~f l~ 

t}-,e comments 

recommendation 'n ~~(~g(aphs 6.6 to 6.S of chapter XVIII: 

Of this suggestion in its 

traced to the La~ 

6.~ The 9il, (NCW) has gone beyond the Law 

Commissicn's @ar1ier recommendations in 

inSisting on the pr-esenc;e of a female polic@ 

--------- -
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sha 11 p rc)cee.j wi th the t-ecord i 119 of the statement 

of the victim in the pres~nce of a relative of the 

victim. 

Furtrler, the age clf "twelve year-s" be raised to 

"eighteen years" in conformity with the Convention 

4.2.3. Reiteration of the recommendations made in the 

15~th Report.- On a consideration of all the re'evan~ 

facts and the reali~ies of life, we too are of the opinion 

that the procedure indicated in the sub-sections (4), (5) 

Implementation Of ~he several steps mentioned in the said 

sub-sections (4) to (6) wou1d indeed result in unnecessary 

harassment to :he victin1 of offence 1)( 

,-;:l;;''=:' m.=;v 
- -~ - - ". - oJ to agree 

with the opinion expressed in para 6.9 of the '5~th Repor~ 

changed the language of sub-section (3) by including a 

~oman government officer. Changes are also called for in 

the light o~ the amencments effecteC by Act 43 of 1983 ana 

made us 

375 and the add i tlon of section 376EJ, 

PURL: https://www.legal-tools.org/doc/1c639d/



- 48 

4.2.3.1. Insertion of sub-sections (3) & (4) in 

section 160 of the Code of Criminal Procedure, 1973.-

Accordingly, we recommend folll~wing 

sub-sections be inser~ed in section 160 of the Code of 

Criminal Procedure: 

female 1 S ... -,-,,_, be recorded either as flrst 

information of an offence or in the ~ourse of an 

investigation into an offence and she is a 

against whom an offence under sections .35.1, 

.376; 376A, .3768, 376C, 3760, 376E l);- 509 (If t}-.I':' 

committee or a~tempt@d, the 8ta~ement shall be 

recorded by a female police officer and in case a 

female pOllce officer 1S no~ available, by a 

- - .... 
-=tf!U 10 case a female government servant 

r) \i A f' ':'iriAl .,:. 
-J - -.,.-~.-

1... wy 

an organisa~ion interested in the welfare of women 

men~ioned in sub-sec~ion (3) can b@ followed for 

the reason that no female police officer or female 

government servant or a female authorised by an 

is available, the officer ln charg@ 

or the police station sha~l, after recording ~he 
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reasons in writing, proceed with the recording of 

the statement of such female victim in the 

presence of a relative of tfle victim." 

4.3. Rubstitution of the proviso to sub-section (1) of 

section 160.- Sub-section (1) of section 160 deals ~ith 

the power of a police officer to require the attendance of 

witn~sses who appear to be acquainted with the facts and 

circumstances of the case being investigated by ~~m. .-.L '.-

also casts an obligation upon the person so required to 

it now stands, however, says 

"no male person under the age of 15 years or woman shal' 

be required to attend at any place other than the place ~n 

15 

years. 

4 = .3 1 1 ~ 

durina the investiaation.- At this stage, we may dea' with 
.... 1- __ 

I .. !!C!. ,_" 

statement of a male person 

16 years Qr Qf a female is recorded by a police officer 

during the course a relative or a ~riena 

or a social worker of the choice of such male person below 

16 years or the woman, as the case may be, shall 

allowed to be present throughout the period during whicn 

the statement is recorded. We are inclined to agree 
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this suggestion, particularly in the light of the decision 

of the Supreme Court. in Nandin; Satpathy v. P.L. oani 

(AIR 1978 se 1025). 

4.S.2. Substitution of the proviso to sub-section (1) of 

sect ion 160 recommended. - Accord i ng 1 y, we !-ecommend that 

the proviso to sub-section (1) of section 160 be 

substituted to read as below: 

--84th Report 4,4. 
of the Law 

"Provided that no male person under the age of 16 

years or woman shall be required to attend at any 

place other than the place in which such male 

person or woman resides. While recording the 

state~nt, a t-e1ative or a friend or a social 

wor~.er of the choi ce of the person whose statement 

is being recorded shall be allowed to remain 

present. The relative, friend or social worker so 

allowed to be present shall not interfere with the 

recording of statement in any manner whatsoever." 

Insert;<Jn of a new section. namely section 164A in 

Ccmnission or the Code of Gr i m; na 1 Procedure. - The 84th Report of the 
.. India 

Law Commission had recommended insertion of such a 

provision in paragraphs 4.8 to 4.11 of chapter 4. The 

reasons for such a provision and the provision suggested 

are the following: 

"III. Examination of the victim 
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4.8 Section 164A, CrPC (To be added).- We next 

deal with the victim. In many cases, the report 

of the medical examiner as to the examination of 

the female victim ;s also found to be somewhat 

cursory and does not give adequate information 

about the material particulars which are necessary 

for an adjudication as to the various ingredients 

of section 375. Further, it ;s sometimes noticed 

that the medical examination report is not sent 

promptly to the investigating officer. As a 

result, the possibility of tampering with the 

report remains. 

In our opinion, the report of the 

examination of the victim in a case of rape should 

(besides containing the usual formal particulars) 

deal sp@cifically with -

(i) the age of the victim, 

( . . \ 
.. 1 1 ) the question whether the victim 

was pr~viously used to sexual intercourse, 

( iii) i nj ur i es to Vie body of the 

victim, 

( i v) general mental condition of the 

victim, and 

(v) other material particulars in 

reasonable detail. 
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It is also necessary that the report 

should note the time of examination and be sent 

without delay to the investigating officer. It is 

very important that the report should state 

reasons for the conclusions recorded. 

4.9 Need for legislative provisions.- Ordinarily, 

such matters ar~ left to b@ dealt with by 

executive instructions. However, having regard to 

the importance of the subject, it would be proper 

to insert in the Code of Criminal Procedure, at an 

appropriate place, a provision incorporating the 

guidelines that we have suggested above. In the 

light of the practical working of the provision, 

further improvements could be made in the relevant 

provisions. 

4.10 Sect i on 164A, C rPC, recommended.

Accordingly, we recommend that the following new 

section should be inserted in the Code of Criminal 

Procedure, 1973~ 

"164A. (1) Where, during the 

stage when an offence of rape or attempt 

to commit rape is under investigation, it 

is proposed to get the person of the woman 

with whom rape is all eged to ',ave been 

commi tted or attempterj, exam; ned by a 

medical expert, such examination shall be 
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conducted by a registered medical 

practitioner, with the consent of the 

woman or of some person competent to give 

such consent on her behalf and the woman 

shall be forwarded to the registered 

medical practitioner without delay. 

( 2 ) The registered medical 

practitioner to whom such woman ;s 

forwarded shall without delay examine her 

person and prepare a report specifically 

recording the result of his examination 

and giving the following de~ails: 

(1) the name and address I)f the 

woman and of the person by wh'Jm 

she was brought, 

( i i ) the age c)f the woman, 

( ... ) 111 , whether the victim was 

pn3V i .JUS 1 y used tc· sexual 

i nterCOltrSe, 

(iv) marks of injuries, if any, on 

the person of the woman, 

(v) general mental condition of 

t·he woman, and 

(vi) other material particulars, 

in reasonable detail. 
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(3) The report shall state 

precisely the reasons for each conclusion 

arrived at. 

(4) The report shall specifically 

t-ecor.:i that the consent of the woman or of 

some person competent to give such consent 

on her behalf to such examination had been 

obta i ti8,j. 

(5) The exact time of commencement 

and completion of the examination shall 

also be noted in the report, and the 

registere.j me.jical practitioner shal1 

withQu~ delay, forward the report to the 

investigating officer, who shall forward 

it to the Magistrate referred to in 

secc i on 1 73 as par-t of the documents 

ref@rrsd to in clause (a) of sub-section 

(5) of that section. 

(6) Nothing in this section shall 

b. construed as rendering lawful any 

@xamination without the consent of the 

vlctim or 0f any person competent to give 

such ccnsent on her behalf," 
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4.11 Medical examination of the victim of rape.

In regard to the examination of the person of the 

accused, section 53(2) of the Code of Criminal 

Procedure provides that whenever the person of a 

female is to be examined under that section, the 

examination shall be made only by, or under the 

supervision of, a female 

practitioner. 

(eg i stet-ad 

The question whether a provision should be 

inserted to the effect that where a female victim 

of a sexua 1 offence is to be examined, the medical 

examination shall be conducted only by a female 

medical practitioner has been carefully considered 

by us. We think that a statutory provision is not 

necessary; for two reasons. In the first place, 

this is almost the invariable practice in India 

and a statutory mandate is not needed. In the 

second place j if a female victim does not wish to 

submit to examination by a male doctor, there is 

no legal otll igation on het- pat-t to do so. For 

that '-eason also, a statutory pt-ovision ;s not 

necessary. It may be mentioned that such medical 

examination cannot be lawfully made without the 

consent of the woman or of some person competent 

to give consent," 
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4.5. Reiteration of the above proposal in the 154th 

Report.- The 154th Report of the Law commission has 

reiterated the said proposal in paras 7.1 to 7.3 of 

chapter XVIII. The Commission expressed the opinion that 

such a provision is eminently desirable subject to the 

modification tr,at me.jical examirlation be made preferably 

by a female medical practitioner. The Report also 

emphasises the importance and signifance of a speedy and 

detailed medical examination of rape victims and speedy 

despatch of such report to the investigating officer. 

4.5.'. Acceptance nf the proposal with consequential 

changes.- We affirm and reiterate the aforesaid 

recommendations contained in the 84th and 154th Reports. 

However, in the light of the changes proposed by us in 

section 375, necessary changes by way of adaptation have 

to be made. 

4.5.2. Insertion of section 164A in the Code of Criminal 

Pt-oc:edu re rAcommended. - Accord; n9 1 y, we recommend that the 

following section 164A be inserted in the Code of Criminal 

Procedure: 

"16J.A. 

any offence 

section 3768, 

section 376E 

(1) Where, during the stage when 

under section 376, section 376A, 

section 376C, section 3760 or 

is under investigation and it 1~ 

proposed to get the victim examined by a medical 

expert, such examination shall be conducted by a 
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registered medical practitioner, with the consent 

of the victim or of some person competent to give 

such consent on his/her behalf. In all cases, the 

victim should be sent for such examination without 

any delay. 

Provided that if the victim happens to be 

a female, the medical examination shall be 

conducted by a female medical officer, as far as 

possible. 

(2) The registered medical practitioner to 

whom the victim is forwarded shall without delay 

exam i ne th~-; person and prepar€9 a report 

specifi.:a11y recording t.he result of his 

examination and giving the following details: 

(i) the name and address of the victim and 

the person by whom he/she was brought, 

(11) the age of the victim, 

marks of injuries j if any, on the 

person of the victim, 

( -j v) genera 1 menta 1 cond; t i on of the 

victim and 

(v) material part i CL~ 1 ars, in 

reasonable detail. 

(3) The report shall state precisely the 
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(4) The report shall specifically record 

that tt1e consent of the victim or of some person 

competent to give such consent on his/her behalf 

to such examination had been obtained. 

, ,.. ) 
\ .j The exact time of commenl~ement and 

completion of the examination shall also be noted 

in the report, and the registered medical 

practitioner shall without delay, forward the 

report to the investigating officer, who shall 

forward it to the Magistrate referred to in 

sect ion j 73 as part of tf1€t documents ref€lrred to 

in claus@ (a) of sub-section (5) of that section. 

(6) Nothing in this section shall be 

construed a~ rendering lawful any examination 

without the consent of the victim or any person 

competent to give such consent on his/her behalf." 

4.6. Insertion of a new section 53A in the Code of 

Criminal Proce.jUt-e.- The 84th Report of the Law Commission 

had recommended the insertion of new section 53A in paras 

4.5 to 4.7 of chapter 4 J which reads as follows: 

UII. Examination of the accused 
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4.5 Provision in the Code Need for timely 

examination.- The Code of Criminal Procedure has, 

in section 53, a general provision on the subject 

of melj i ca' exami nat i on of the accused ; n a 11 cases 

where such examination would afford evidence of 

commission of offence. 

It is, however, seen that the report of 

the medical examination is often cursQry, or is 

not sent in time, in cases of rape or attempt to 

commit rape. 

In a recent Calcutta case (Narayan Dutta 

v. State, 1980 CrLJ 264, paras 1-2), the High 

Court was constrained to observe-

"It is also striking that the appellant, 

though arrested on that very night (9th 

May) was not produced before Dr. Pal 

(P.W. 11) who examined P.Ws. and 10 on 

10.5.1970." 

4.6 Particulars to be entered and reasons 

to be given.- It is also desirable that 

the report should (besides containing the 

usual formal particulars) deal 

specifically with - (i) the age of the 

accused, (i i) injuries to the body of the 

accused, and ( .. , ) 
, 111 other material 
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particulars in 

should also 

examination. 

delay by 

reasonable detail. It 

note the precise time of 

It should be sent without 

the registered medical 

practitioner to the investigating officer 

and the latter should file it before the 

Magistrate empowered to 

alol19 with the .jocuments 

take (~ogn i sance 

sent with the 

challan under section 173(5) of the Code. 

4.7 Recommendation as to section 53, 

CrPC.- It is very important that reasons 

should be given for the opinion expressed 

in the report. Accordingly, we recommend 

the insertion in section 53 of the Code of 

Criminal Proce.jllre, of the following 

sub-sections : 

"Section 53(1A), (18), (1C) and 

(10), Code of Criminal Procedure, 1973 to 

be inset-ted. 

(lA) When a person accused of rape 

or an attempt to commit rape is arrested 

and an examination of his person is to be 

made under this section, he shall be 

forwarded without delay to the registered 

medical practitioner by whom he is to be 

examined. 
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(1 B) The registered medical 

practitioner conducting such examination 

shall without delay examine such person 

and prepare a report specifically 

recording the result of his examination 

and giving the following particulars: 

(;) the name and addre~s 

of the accused and of the person 

by whom he was brought, 

(ii) the age of the 

accused, 

(iii) marks of injury, if 

any, on the person of the accused, 

and 

( i v) other material 

particulars in reasonable detail. 

( 1 C) The report shall state 

precisely the reasons for each conclusion 

arrive.j at. 

( 10) The exact time of 

commencement and completion of the 

examination sr!a 11 also be noted in the 

(eport, and tfie registered medical 

prac~itioner shall, without delay, forward 

the report to the investigating officer, 
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who shall forward it to the Magistrate 

r~ferr@d to in section 173 as part of the 

documents referred to in clause (a) of 

sub-section (5) of that section."" 

Views of "Sakshi" considered.- The 

representatives of Sakshi supported the said proposal with 

a few additions. By means of these additions it was 

sought to be provided that the registered medical 

practition&r shall also state in his report with respect 

to "any traces of blood, semen and evidence of any recent 

sexual activity in reasonable detail". We are, however, 

of the op1nion that the said addition suggested by Sakshi 

1. unnecessary since the provision as suggested by the 

84th Report is comprehensive enough to take in the said 

particu1ars as we1l. Accordingly, we affirm and reiterate 

the r-ecommendati,xl (:.f the 84U, Report: subject, however J 

to chang@s and adaptations in 1 i ght 

recommendation For substitution of section 375 of the IPC. 

4.6.2. New section 53A in the Code of Criminal Procedure. 

1973 recommended.- Thus the proposed section 53A shall 

t"ead as follows: 

".53A. ( . \ ! J When a p~rson accused of any of the 

offences under sections 376, 376A, 3168, 376C, 

3760 or 376E or of an attempt to commit any of the 

said offences, is arrested and an examination of 

his/her pet-son is to be made unlje;" this section, 
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he/she sha 11 be sent without delay to the 

regist~red medical practitioner by whom he/she is 

to be exami ne,j. 

( ,... , 
.. t:. ) Tho:, registered medical practitioner 

conducting such ~xamination shall without delay 

examine SUCh po:,rson arHj prepar~ a report 

specifica11y the result of his 

examination 80d giving the following particulars: 

(i) the name and address of the 

accus@d and ~h@ person by whom he was 

(ii) the age of the accused, 

( ~ ~ i) marks of i nj ury J if any, on 

the person of the accused, and 

(iv) other material particulars in 

reasonable detail. 

(3) The report shall state precisely the 

reasons for each conclusion arrived at. 

(J.) n-,€, exact time of commencement and 

completion of ene ~xamination shall also be noted 

in the report) and the registered medical 

practitioner shall i without delay, . forward the 
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report to the investigating officer, who shall 

forward it to the Magistrate referred to in 

section 173.8S part of the documents referred to 

in clauss (a) of sub-section (5) of that section." 

4.7. Consequential amendments in the First Schedule to 

the Code of Criminal Procedure. 1973 r-ecommended . -

Consequent upon the proposed amendments in sections 376 to 

3760, 377 and 509 and the insertion of new section 376E in 

IPC, the First Schedule to the Code of Criminal Procedure, 

1973 will need to be amended and the existing entries in 

respect of sections 376 to 3760, 377 and 509 of the IPC 

will have to be substituted and entry in respect of new 

section 376E will have to be inserted as under: 

376 Sexual assault Imprisonment Ditto Non-
fOI- life or bailable 
imprisonment 
for 10 years 
and fine 

Sexual assault Impr i .90nment Non- Ditto 
by a man on for 3 years cognizable 
his own wife an,j fine 
being Linder 
16 years clf age. 

SeXlja 1 assault Imprisonment C09111- Non-
committed by for 1; fe and zable bailable 
a person in a fine 
posit ;'In of 
trust or 
authority 
towards the 
person assaulted 
or by a near 
relative of tlie 
pet-son assaulted. 

Sexual assault Imprisonment Cogni- Non-
by a police for 1 i fe and zable bailable 
officer or by a fi rle 

court of 
Sessions 

Ditto 

Ditto 

Ditto 
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public servant 
or by a person 
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home or other 
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Ijf a hospi ta 1 , 
taking advantage 
clf his off i cia 1 
position. 
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Sexual assault Imprisonment 
by the husband for 7 years 
upon his wife and fine 
during separation. 

Sexual 
; nterCljUrSe by 
public servant 
with person in 
hi s custoljy. 

Imprisonment 
fot- 10 years 
and fine 

Sexual Ditto 
intercourse by 
Superintendent of 
jai 1 J remand 
home etc, 

Sexual Ditto 
intercourse by 
any member of 
the management 
or staff Of a 
hospital with 
any woman in 
that hospital. 

Cogni- Non- Ditto 
zable bailable 
(but only 
on the 
complaint 
of the 
victim) 

Cogni- Non- Ditto 
zable bailable 
(but no 
arrest 
shall be 
made 
without a 
warrant or 
without an 
order of a 
Magistrate) 

Ditto Ditto Ditto 

Ditto Ditto Ditto 
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377 

509 

Unlawful sexual 
contact. 

Unlawful sexual 
contact with a 
young per-son. 

Unlawful se:x:ual 
.:ontact by a 
jJo? n:mn ina 
position of 
tt-ust or 
authot-; ty 
to'wards a 
young pet-;30n. 

D~l~te 

Uttering any 
word or mal<. i lig 
any gesture 
intended to 
insult the 
modesty of a 
woman etc. 

- 66 

Imprisonment 
for 2 years, 
or fine or 
both 

Imprisonment 
F'Jt- .3 years 

Imprisonment 
f,-, 1- 7 yeat-s 
an.j fine 

S-imp 1 €I 

i mp t- i sonman t 
for 3 years 
~ntj fine 

Non- Bailable 
cognizable 

Magis
trate 
of the 
First 
Class 

Cogni- Non- Ditto 
zable bailable 
if 
information 
relating to 
the commission 
(If the offence 
is giv€!n to 
an Officer-in
chargaa of a 
Police Station 
by the person 
aggrieved by 
the offence 
or tly any 
person 
related to 
lie,- /h i m by 
blood, or 
a.jopt i on Ot-

if there is 
no such 
relative, by 
any public 
servant 
belonging to 
such class or 
category as 
may be notified 
by thaa State 
Government in 
tlli s b~ha 1 f 

Ditto 

Delete 

Cogni
zabl@ 

Non- Court 
bailable of 

Session 

DeletEo Delete 

Non- Magis-
bailable trat@ 

of the 
First 
Class 
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4.6~ Am@nrlm~nt of sub-section (6) of section 198 of the 

Code of Criminal Procedure. 1973.- Consequen-r. upon 

proposed amendment of section 376 of lPC, sub-section (6) 

of sec'tion 198 CrPC shall be amended in the fol~o~ing 

- '- - .., .., 
.::='!ct : I 

(epl)(t (~f 

cons'titute such offence or upon 8 complaint made 

c _ .... ! __ _ 

: ~. ,' .... , 

PURL: https://www.legal-tools.org/doc/1c639d/



r 

L 

r 
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r 
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..... 

.. 04 ..... 

.. : i 1_' J 

,.. ,.., 
- 1']" 

his/h@r father's or mother's brother or sister Of) 

hv ~'I'V 
- J -~ •• J 

- ..... :- - .-(_, L-rl'= r related to him/her by blood or 

Sakshi hay@ put for~a(o 

_. - - - - ~ ~ _._ - 1- ~ _!_ 
""",,tJUU'-~ I. t t 1'1:0-.. wr!! (_.fl - _. -- - - - _. -

~ t· is 
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CHAPTER FI'../E 

."" ......... 
!O!~ 

If f"'. _ \. _! .. .:. " 

.=:t -:1~ .=:0 r ~ I 

Ca) amendmen~ Of s@ction 114A 

Tor aggraya~ed sexua1 assault 

. ,. ~ 
! .':).':1 j 

- ~- --1_ r lct ,_ ~-;-,~ 

1983 ~hich had introduced s@ction 

Th@ section reads as 

PURL: https://www.legal-tools.org/doc/1c639d/



... " - 1'-' 

"114A, Presumption as to absence of consent ;n 

certain prosecutions for rape.- In a prosecution 

for rape under clause (a) or clause (b) or clause 

ec) or clause Cd) or clause (e) or clause (g) of 

sub-sec~ion (2) of section 376 of the Indian Penal 

where sexual intercourse by the 

accused is proved and the ques~ion 1s wnether it 

was without the consent of the woman a ll egea to 

st.ates in 

-,- -
L{!'=' 

- - ... _ .... 1_I_Jur L she did not consent, 

5.' .2. A reading of the above section shows that it does 

Drovide for the matter ~hiGh the representatives of Sakshi 

, -~ 
~:- It is ~owever necessary to point out that seet 1 0n 

the ~uu;- ~v;:\t.':;'lj -_ "wI" _. _a -- ,- a~I';' 

1_' 
\ '!:!. J to (e) and (g) of sub-section 

(2) of section 376. It does not apply to sub-section /' ~ ".. 

\ ! .' 

Of section 376 or for that matter to sections 376A to 

376D. But the representatives of Sakshi also wanted sucn 

sexua 1 assau 1 t" an.j tflat 1 s e".act 1 y wf-,at sect; on 

'14A except some moaiFications - by way of adaptation - ~0 

the light of amendment proposed by us to section 375, !PC. 
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5.1.4. Modification of section 114A of the 

recommended.- Accordingly, we recommef'ded 

114A be mOdified to read as follows: 

Evidence Act 

that section 

.. 114A . Pt-eSLImpt 1 on as to absenc~~ con~.~""\t!--Li 

certain pt-osecLitions fot- sexual as';.~J.!lt.- Ir. .1 

pt-osecution for sexual assault under (a~ 0'· claus,=, 

(b) or clause (c) or clause (d) or clau~& (&; Ot 

clause (g) of sub-section (2) of sf:.l.;tion 376 of 

the Indian Penal Code (45 of 1860) where sexua1 

intercourse by the accused is proved and the 

question is whether it was without the consent of 

the other person alleged to have been sexually 

assaulted and such other person states in h:~;her 

evi Ijence befc:>re tf1e court that f1e/3r,e di d dut 

consent, the court shall presume that he/s~e did 

not consent. 

E)lpJai]:~sJ'~~!' 'SB><:dal intercourse" in this se.::,tion 

anc::1 s.,::.,-·- -":'"S 376C and .376D shall mean any of tf-,<:. 

acts mentioned in clauses (a) to (e) of se~~10n 

375. Explanation to section 375 shall also be 

applicable," 

5.1.4.1. It goes without saying that the afor~said 

pr~sumption is a rebuttable presumption of law ('shall 

pn9.sume') within the meaning IJf section 4 Qf the Evidenc@ 

Act. 
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5.1.5. Consideration of the syggestion of "Sakshi" to 

create presumption ;n respect of the age of the victim.

We may in this connection refer to another suggestion of 

Sakshi that a similar presumption be created in respect of 

the age of the victim. We however do not see any 

necessity for such a provision since the question of age 

is really and ultimately a matter of evidence and be 

better left to the judgment of the court. 

5.2.1. Suggestion No.2.- For a proper appreciation of the 

suggestion for amendment of section 155, it would be 

appropriate to set out section 155 in full (omitting the 

i11ustrations), It reads as follows: 

"155. Impeaching credit of witness.- The credit 

of a witness may be impeached in the following 

ways by the adverse party, or with the consent of 

the court, by the party who calls him:-

(1) by the evidence of persons who testify that 

they, from their knowledge of the witness, believe 

him to be unworthy of credit; 

(2) by proof that the witness has been bribed, or 

has accepted the offer of a bribe, or has received 

any other cornlpt inducement to give his evidence; 
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by pl-oof of former statements inconsistent 

with any part of his evidence which is liable to 

be contradicted; 

(4) when a man is prosecuted for rape or an 

attempt to ravish, it may be shown that the 

prosecutrix was of genera11y immol-al character. 

Explanation.- A witness declaring another witness 

to be unworthy of credit may not, upon his 

examination-in-chief, give reasons for his belief, 

may be asked his reasons in 

cross-examination, and the answers which he gives 

cannot b8 contradicted, though if they are false, 

he may afterwards be charged with giving false 

ev;.jence ... 

5.2.2. Section 155 sets out the manner in which the 

credit of a witness may be impeached. Clause (4) 

specifically deals with prosecution for rape. In such a 

prosecution, the Act permits the man prosecuted for rape 

(or an attempt to ravish) to show ~hat the prosecutrix was 

of generally immoral character. We are of the opinion 

that this clause ought to be deleted. We see no relevance 

or reasonable connection between offence of sexual assault 

(mentioned un.jet- sections .375 to 376E) and the general 

immoral character of the victim. No on€! can claim to have 

a right to have forced sexual intercourse with a women 

even if she is generally of an immoral character. In this 
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context, we may r~fer to the pertinent observations of the 

Supreme Co\..wt in state of Punjab v. Gurmit Singh (AIR 

1996 SC 1393) which are to the following effect: 

U 15. We must express our strong disapproval of 

the approach of the trial Court and its casting a 

stigma on the character of the prosecutrix. The 

observations lack sobriety expected of a Judge. 

Such like stigmas have the potential of not only 

discouraging an even otherwise reluctant victim of 

sexual assault to bring forth complaint for trial 

of criminals, thereby making the society to suffer 

by letting the criminal escape even a trial. The 

Courts are expected to use self-restraint while 

such findings wti i cti have 1 arg@t-

repercussions so Far as the future of the victim 

of the sex crime is concerned and even wider 

implications on the society as a whole - where the 

victim of crime is discouraged the criminal 

encouraged and in turn cl-ime gets rewarded. Even 

in cases, unlike the present case, where there is 

some acc&ptable material on the record to show 

that the victim was habituated to sexual 

intercourse, no such inference like the victim 

being a girl of "loose moral character" is 

permissible to be drawn from that circumstance 

a1one. Even if the prosecutrix, 

has be@n promiscuous in her 

earlier, she has a right to 

in a given case, 

sexual behaviour 

refuse to submit 
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to sexual intercourse to anyone and 

everyone because she is not a vulnerable object or 

prey for being sexually assaulted by anyone and 

everyone, No stigma, like the one as cast in the 

present case should be cast against such a witness 

by the Courts, for after all it is the accused and 

not the victim of sex crime who is on trial in the 

Court," 

5.2.3. Deletion of clause (4) of .~ction 155 of the 

Ev i den.:e Act r@commended. - Reference may a 1 so be made ; n 

this context to tIle 84th Report of the Law Commission 

which, inter alia, deals with this aspect. In chapter ... 
I 

of the Report under item "V. Past Sexual History" the 

Commi 55 i on had emphas i se.j tt·,e .jes i rabi 1 i ty of amendi ng 

clause (4) in section 155 (to make such questions 

permissible only to the extent of her previous sexual 

relationship with the accused but otherwise to bar any 

questions t-egartjing the prosecutrix's general immoral 

character or previous sexual experience) as w@ll as 

addition of a new clause, clause (4) in section 146. 

Indeed the Commission had recommended insertion of a new 

section, section 53A in the Act, It is not necessary to 

set out the entire reasoning given in the 84th Report in 

support of amentjment of claus€! (4) ; n sect i on 155 inasmuch 

as the purport. of such amendment is now incorporated by us 

in section 146. In that view, clause (4) in section 155 

becomes untenable. We therefore recommend deletion of 

clause (4) of section 155. 
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5.3.1. Syggestion No.3.- So far as the addition of a new 

clause, namely, clause (4) in section 146 is concerned, 

the 84th Report of the Law Commission had sU9gested the 

following addition: 

DC',) T ~. .~ _n a proseCU~lon 

commit rape, where the 

for rape or attempt to 

question of consent to 

sexual intercourse or attempted sexua1 intercourse 

is at issue, it shall not be permissible to adduce 

evidence or to put questions in the 

cross-examination of the prosecutrix as to her 

general immora1 character, or as to her previous 

sexual 8xperi@nce with any person other than the 

accused for proving such consent or the quality of 

consent," 

5,.3.2, The 84th Rel=,,)!-t of the Law Commi ss i on had further 

ret~ommended the a.jdition of a new section. section 53A, to 

the following effect: 

"S3A. In a prosec1I 1:ion for rape or attempt to 

commit rap~, where the question of consent to 

sexual intercourse or attempted sexual intercourse 

is at issue, oavidence clf the character of the 

prosect.Jtri:x: Qt- of her previous sexual experience 

with any person other than the accused sha1l not 

be relevant on the issue of such consent or the 

qua 1 i ty .)f consent." 
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5 .. 3.3. Obv i alls 1 Y', s@ct ion 53A was recommended to be 

inserted for the reason that section 146 ;s confined to 

Questions that may be put in cross-examination and is 

therefore of a limited operation, whereas section 53A is 

much wider and bars such evidence to be adduced in any 

manner whatsoever. 

5.3.4. Reiteration of the recommendations made in the 

84th Report and reference to the New South Wales law 

Reform Commission's recommendations.- We are ;n agreement 

with the above recommendations contained in the 84th 

Report of the Law Commi ss ; on an.j .:jo herewi th rei terate 

them. In this context, however, we may refer to a set of 

recommendations proposed by the New South Wales Law Reform 

Commiss;'Jn to amend section 4098 of the Crimes Act, 1900 

(New South Wales). Sub-section (2) of section 409B of the 

New South Wales Act provides that "in prescribed sexual 

offence proceedings, evidence relating to the sexual 

reputation of the complainant is inadmissible". 

Sub-section (3) makes evidence of any sexual experienc~ or 

lack of sexual experience of the complainant equally 

inadmissible except in certain specified situations. The 

New South Wales Law Commission has proposed retaining the 

existing sub-section (2) as clause (a) of sub-section (2) 

and to add a new clause, clause (b) in sub-section (2). 

It has also proposed addition of sub-sections (3) to (11) . 

• 
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We do not however propose to set out all the said proposed 

sub-sections I except sub-section (2), which reads as 

follows: 

"(2)(a) In proceedings to which this section 

applies, evidence relating to the sexual 

reputation of the complainant is inadmissible. 

(b) Notwithstanding sub-section (2)(a), evidence 

about any sexual experience or sexual activity. Ot

lack of experience or activity, of the complainant 

shall not be inadmissible merely because it also 

relates to the sexual reputation of the 

complainant." 

5.3.5. For ready reference, we are enclosing both section 

409B as it now stands as well as the recommendation for 

its amendment as suggested by the New South Wales Law 

Reform Commission. (The recommendation was made in 

November 1998.) (Annexure-F) 

5.3.6. We do not think that we need to draw any 

inspiration from the highly involved and intricate 

provisions suggested by the New South Wales Law Reform 

Commission by way of clause (b) of sub-section (2) or by 

way of sub-sections (3) to (7) of 5.209-8. The provision 

as suggested herein are sufficient. It is, of course, for 
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the government to decide whether any provisions on the 

lines of the suggestions made by the New South Wales law 

Commission should be made. 

5.3.7. In the light of changes proposed by us in section 

375, the language of section 53A and of clause (4) in 

section 146, recommended in the 84th Report of the Law 

C,:>mmi ss ; on, have to be mod if i ed and a.japted. 

5.3,8. Consequential amendments recommended in oroposed 

section 53A and proposed clause (4) of section 146 of the 

Ev; dence Act. - Acc()rd i n9 1 Y J we recommend that the 

following amendments be made in the Evidence Act: 

5.3.8.1. 

inserted: 

After secti'Jn 53, the following section be 

5,3,8.2, 

"53A. In a prosecution for an offence under 

section 376, 3 7 8A, 376B, 376C, 3760 or 376E or for 

attempt to commit any such offence, where the 

question of consent is in issue, evidence of the 

character of the victim or of his/her previous 

sexual experience with any person shall not be 

relevant on the issue of such consent or the 

quality of consent," 

In s~ction 146 of the Evidence Act, the 

following clause shall be added after clause (3): 

-~- -~---------
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"(4) In a prosecution for an offence under section 

376, 376A, 376B. 376C. 3760 or 316E or for attempt 

to commit any such offence, where the Question of 

consent is in issue, it shall not be permissible 

to adduce evidence or to put Questions in the 

cross-examination of the victim as to his/her 

genera 1 immoral character, or as to his/her 

previous sexual experience with any person for 

proving such consent or the Quality of consent." 
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CHAPTER SIX 

MiRc~llaneous Suggestions of Sakshi 

6.1. The representatives of Sakshi have made three 

other suggestions which we have set out under items 111 12 

and 13 in chapter two of this Report. So far as 

suggestion under item 11 is concerned, we may refer to 

section 273 of the Criminal Procedure Code, which requires 

that "except as otherwise expressly provided, all evidence 

taken in the course of the trial or other proceeding, 

shall be taken in the presence of the accused or when his 

personal attendance 

his p 1 eatje t-" , We 

is dispensed with, in the presence of 

do not think that this general 

principle. founded upon natural justice, should be done 

away with altogether in trials and enQuiri~8 concerning 

se:><:ua 1 offences. In an appropriate case, it may be open 

to the prosecution to request the court to provide a 

screen in such a manner that the victim does not see the 

accused I wh i 1 to? at the same time Pt-OV i ding an opportuni ty 

to tr!e accuse,j to 1 isteii to the testimony of the victim 

and give apprODr~ate instructions to his advocate for an 

effective cross-examination. However, with a view to 

allay any appreh@iisions on this score, a proviso can be 

added to section 273 of the Criminal Procedure Code to the 

following effect: 
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"Provided trlat where the evidence of a pet-son 

below sixteen years who is alleged to have been 

subjected to sexual assault or any other sexual 

offence. is to be recorded, the court may, take 

appropl- i ate measures to ensure that sLich person ; s 

not confronted by the accused while at the same 

time enSlH" i ng ttle right of <:t-e-s8-exam; nat i on of 

the aC(";lIs€l,j", 

The proviso can be placed above the Explanation to 

the Se(~t ion. 

6.2. The suggest-ion fi1@ntione.j under item 12 is, in our 

opinion, impractical:'t is not possible to accede to the 

said n:lQuest. The same comment ho1ds good with respect to 

the proposal under it@m 13. We are therefore unable to 

make any r~commendatlon for the present in t@rms of or on 

the basis of the afor~said reQuests of Sakshi. 
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CHAPTER SEVEN 

CONCLUSION 

- -------- --------

On the basis of the discussions contained in the 

preceding chapters, the Commission is of the considered 

(,pinion tr,at U-,e following amendments need to be carried 

out in the Indian Penal Code, 1860; the Code of Criminal 

Procedure, 1973 and the Indian Evidence Act, 1872. 

7.2. Changes recommended in the Indian Penal Code, 1860 

7.2.1. ~ub8titution of existing R@ction 375 of the IPC 

recommended.- The existing section 375 be substituted by 

the following: 

... 375. Sexual Assault: Sexual assault means -

(a) penetrating the vagina (which term shall include 

the labia majora), the anus or urethra of any 

person with -

i) any part of the body of another person or 

, . ) 
11, an object manipulated by another person 

except where such penetration is carried out for 

proper hygienic or medical purposes; 
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(b) manipulating any part of the body of another 

person so as to cause penetration of the vagina 

(which term shall include the labia majora), the 

anus or the urethra of the offender by any part of 

the other person's body: 

(e) introducing any part of the penis of a person into 

the mouth of another person; 

(d) engaging in cunnilingus or fellatio; or 

(e) continuing sexual assault as defined in clauses 

(a) to (.j) above 

in circumstances falling under any of the six 

Following desc~iption6: 

Firs~- ~gai0st the other person's will. 

Second1y- Withou~ the other person's consent. 

Third 1 y- With the other person's consent when such 

cons@nt has been obtained by putting such other person O( 

any person in whom such other person is interested, in 

fear of death Of hurt. 
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Fourthly- Where the other person is a female, with 

her consent, when the man knows that he is not the husband 

of such other pet-son and that her consent is given beca.use 

she believes that the offender is another man to whom she 

is or believes herself to be lawfully married. 

Fifthly- With the consent of the other p~rson, 

when, at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration 

by the offender personally or through another of any 

stupefy i ng or unw~10 1 8some substance J the other person is 

unable to un.jerstan.j the nature and consequences of that 

to which such other person gives consent. 

Sixthly- With or without the other person's 

consent, when such other person is under sixteen years of 

age. 

~xolanation: Penetration to any extent is penetration for 

the purposes of this section. 

Exception: Sexual intercourse by a man with his own wife, 

t!1e wife not being under si:x:teen years clf age, is not 

sexual assault," 

Further we are not satisfied that the Exception 

should be deleted. 

(paragraphs 3.1,2 and 3.1.2.1, supra) 
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7.2.2. Recasting of section 376 of the IPC recomgended.

Section 376 shall be recast as follows: 

".376. 

except 

.:...P-=u,,-,n~i...::os .... h:.:.:m.:.::e<-!.n.:...:t=---_f:....;o::<..;t,--.-..;s=-e:..x,""uAa&...l..l_..lI::IaLJlls~sUlat.Xu:...l)~t ( 1) Whoev. r , 

in the cases provided for by sub-section (2), 

commits sexual assault shall be punished with imprisonment 

of either description for a term ~hich shall not be less 

than seven years but which may be for life or for a term 

which may extend to ten years and shall also be liable to 

fine unless the person subjected to sexual assault is his 

own wife and is no~ under sixteen years of age, in which 

case, he shall De punished with imprisonment of either 

description for a term which may extend to three years and 

shall also be liable to fine. 

If the sexual assault is committed by a person in 

a position of tr'.IBt iJr authority towards the person 

assaulted or by a near relative of the person assaulted, 

.1e/she shall be punished with rigorous imprisonment for a 

term which shall not be less than ten years but which may 

extend t'j 1 if e 1 mp,-; sonment and sha 11 a 1 so be 1 i ab 1 e to 

fine. 

prov i ,jed tt"":at til€- court may, for adeQuate and 

special reascns to be mentioned in the judgment, impose a 

sentence of imprisonment for a term of less than minimum 

punishment prescribed in this sub-section. 

(2) Whoever,-
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(a) being 8 police officer commits sexual assault-

(i) within the 1 imits of Ute pol ice statio" to 

which ~- - .:.-He )l:S appointed; or 

(ii) in the premises of any station house whether 

or not situated in the police station to which he is 

appointed; Of 

(iii) on a pe~S00 in his custody or in the custody 

of a police offic@r Eubordinate to him; or 

(b) being a pGblic servant, takes advantage of his 

official position and Gommits sexual assault on a person 

a p0blic servant SUbordinate to him; or 

jail, remand home o~ other place of custody established by 

women's or children's i~stitution takes advantage of his 

official position and commits sexual assault on any inmate 

of such jail, remand home j place or institution; or 

hospital, takes adv~ntage of his official position and 

commits sexual assault on a p~rson in that hospital; or 

... ---~--~~--... 
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(e) commits sexual assault on a woman knowing her 

to be pregnant: or 

(f) commi~s sexual assault on a person when such 

person is under sixteen fears of age; or 

(9) commits gang s@xuel assault, 

shall be punish8 1j 10'1 11.:,1-! ~-igorous imprisonment for a term 

which shall not be 1~S6 than ten years but which may be 

for lif8 and shall also be li8ble to fine: 

Provided that the court maYI for adequate and 

special reasons to be mentioned in the judgment, impose a 

sentence of imprisonment of either description for a term 

of less than ten years. 

Explanation 1.- Wh~re a person is subjected to sexual 

assault by one or more in a group of persons acting in 

furtherance of their common intention, each of the persons 

shal' be deemed to hays committed gang sexual assault 

within the meaning of thlS Bub-section. 

Exolar,ation_.2,- ".\I,::rner,',? I)r- children's institution" means 

an i net i tlit ion J ~>Jf·,etf-!e·- Cft 11 ad an (",rphanag@ or a hom~ for 

neglected women 'Jr childr.;,n or a ·,.,idows' holY\t3 Clt- an 

institution caliE-li bYiny oJt!1~t- name, which is estat,'istled 

and maintained for- th8 re l:8ption an,j care of women or 

children, 
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Explanation 3.- "Hospital" !'Mans the precincts of the 

hospital and includes the precincts of any institution for 

the reception and treatment of persons during 

convalescence or of persons requiring medical attention or 

ret-lab; 1 i tat; on. " 

(paragraph 3.2.3, supra) 

7.2.3. Modification in section 376A of the IPC 

recomm@nded.- Section .376A shall read as follows: 

"376A. Sexual assault by the husband upon his wife during 

seoaration.- Whoever commits sexual assault upon his wife, 

who is living separately from him under a decree of 

separation or under any custom or usage, without her 

consent, shall -be punished with imprisonment of either 

description for a term which shall not b@ less than two 

years and which may extend to seven years and shall also 

be liab1e to fine," 

(paragraph 3.3.1, supra) 

7.2.4. Amendm@nt of sections 376B, S7aC and 3760.- We 

recommend enhancement of punishment with a minimum 

punishment of not· less than five years. We have also 

added an Explanation which will govern all these three 

sections. The Explanation defines "sexual intercourse" to 

mean any of the acts mentioned in clauses (a) to (e) of 

section 375. Explanation to section 375 will however 

apply even in the case of sexual intercourse as defined by 

the Explanation to this section. 
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Accordingly, the modified sections 3768, 376C and 

3760 of the IPC shall read as follows: 

"3768. ~exlla' intercourse_by public servant with persOD 

in his custodL .- Whoever, being a public servant, takes 

advantage of his/her official position and induces or 

seduces any person, who is in his/her custody as such 

public servant or in the custody of a public servant 

subordinate to him, to have sexual intercourse with 

him/her, such sexual intercourse 
~. 

not amounting to the 

offence of sexual assault, shall be punished with 

imprisonment of eit:ier- description f . .')r a term which shall 

not be less than five years and which may extend to ten 

years and shall also be l~able to fine. 

Provideo that the court may, for adequate and 

special reasons t..:.) be mentioned in the judgment, impose a 

sentence of imprisonment for a term of less than five 

E:l(p 1 enst ion: "Sexua.l intercourse" in this section and 

sections 37BC and 3760 shall ~ean any of the aets 

ment i oned . i n t': 1 Buses (a) to (e) of section 375. 

Explanation to secti0n 375 shall also be applicable." 

"376C. Sexual i nttart:ourse by super; ntendent Qf Jail , 

remand home, et(1 .. - Wf-Ioever, be; n9 the super i ntendent or 

manager of a j ail, n~mand t10me or other place of custody 
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established by or under any law for the time being in 

force or of a women's Of children's institution takes 

advantage of his/her official position and induces or 

seduces any inmate of such jail, remand home, place or 

institution to have sexual intercourse with him/her, such 

sexual intercourse not amounting to the offence of sexual 

assault, shall be punished with imprisonment of either 

description for a term which shall not be less than five 

years and which may extend to ten years and shall also be 

liable to fine. 

Provided that the court may, for adequate and 

special reasons to be mentioned in the judgment, impose a 

sentence of imprisonment for a term of less than five 

years. 

Explanation 1,- "8upet-int.endent" in t-elation to a jail) 

remand home or other place of custody or a women's or 

children's institution includes a person holding any other 

office in such jail) remand home, place or institution by 

virtue of which he/she can exercise any authority or 

control over its inmates. 

Explanation 2.- The expr-ession "women's or children's 

institution" ar,a 1 1 t"lave the same meaning as in Explanation 

2 to sub-section (2) of section 376. 
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.376D. Sexual inrercCoIJt-"'e by any memt'tH- of the management 

or Rtaff nf a h08gital ~ith any woman in that hospital.

Whoever; being on th~ management of a hospital or being on 

the staff of a hospital takes advantage of his/her 

position and has sexual intercQurse with any person in 

that hospital, such 88xual intercourse not amounting to 

the offence of sBxual assault, shall be punished with 

imprisonment of >:.ithB( d8Sc.ript.ion fOI- a term whic!1 shall 

not be less than f~v~ jears and which may extend to ten 

years and shall also be ~iable to fine. 

Provided that the court may, ¥or adequate and 

special r-eaSCH1S tf.) t, .. ? r(lf-'n::-;one,j in th8 judgment, impose a 

sentanea of if(,pr-i3'::lnli;'~(-ltf'iY( a term of less than five 

yearsD 

E:x:pianati.jrL- The E,xpr~ssion "hospital" .shall have the 

same meaning as in ~xplanation 3 to sub-section (2) Of 

section 376." 

(paragraphs 3.~ & 3.4.1 J supra) 

7,2,5. Insert.i.C:r.l'.:Jf (lei'< secti,-)n 376E n:'!commended.- A new 

section, namely,. ':<0C\: "i 'XI .376E be inserted in the IPC in 

.. .3 7 6 E . 11 n 1 f\ .... ~f u J---,,"~)\.'-; ;~\l __ ~:.:.:.:!n:t.fic t . - (1) Who€! ve r, with sex ua 1 

intent, touches 1 ,j i t-ec t"1 'f or ~ nd i reet 1 y, \Ai i th a part of 

the body or wi~h an obJec~, any part of the body of 
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another person, not being the spouse of such person, 

without the consent of such other person, shall be 

punished with simple imprisonment for a term which may 

extend to two years or with fine or with both. 

(2) Whoever, with sexual intent, invites, counsels or 

incites a young person to touch, directly or indirectly, 

with a part of the body or with an object, the body of any 

perSO!l, including the body of the person who so invites, 

counsels or incites, or touches, with sexual intent, 

directly or indirectly, with a part of the body or with an 

object any part of the body of a young person, shall be 

punist1erj WiUi impr-isonment of €.dtrlet- rjesc;-iption which may 

extend to three years and shall also be liable to fine. 

(3) Whoever being in a position of trust or authority 

towards a young person or is a person with whom the young 

person is in a relationship of dependency, touches, 

directly or indirectly, with sexual intent, with a part of 

the body or with an object, any part of the body of such 

young person, shall be punished with imprisonment of 

either description ~hich may extend to seven years and 

shall also be 1 iat,le to fine. 

Explanation: "Young person in this sub-section and 

sub-section (2) means a person below the age of sixteen 

years." 

(paragraphs 3.5 & 3.5.1, supra) 
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7.2.6. D~letion of section 377,- Section 377, IPC 

deserves to be deleted in the light of the changes 

effected by us in section 375 to 37SE. We leave persons 

having carnal intercourse with any animal, to their just 

(paragraph 3.ij, supra) 

7,2.7. "Amendm~nt ,:,1" s.etct ion 509, IPC. - We recommend tf-,8t 

the existing section 509 be amended as follows: 

".508, Worrj , ~St.l_H"8 or" acti ntended to i neu 1 t tlie 

modesty of a woman: 

Wlio8ver 1 in~ending to insult the modesty of any 

woman, utt8rs a0Y word, makes any sound or gesture, or 

exhibits any Obj8Ct intending that such word or sound 

shall be heard, or that such gesture or object shall be 

seen, by such woman. or intrudes upon the privacy of such 

woman, shall be punished with simple imprisonment for a 

term which may extend to three years and shall also be 

supra) 

that a new sectic0 166A be introduced in the IPC in the 

fo 110w i n9 t.en~,s: 

.. 1 66.A" Wh'::ev~:-; t.e i ng a pub 1 i c servant-
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(a) knowingly disobeys any direction of 

the law prohibiting him from requiring the 

attendance at any place of any person for the 

purpose of investigation into an offence or other 

matter, or-

(b) knowingly disobeys any other direction 

of the law regulating the manner in which he shall 

conduct such investigation, to the prejudice of 

any person, shall be punished with imprisonment 

for a term which may extend to one year or with 

fine 0;- witrl both." 

(paragraphs 3.8 & 3.8.1, supra) 

7.2.9. No Ijefinition of the expression "consent" is 

called for at this stage. 

(paragraph 3.9, supra) 

7.3~ Changes recommended in the Code of Criminal 

Pt-ocedure. 1973 

7,3.1. Insertion of sub-sections (3) and (4) in section 

160 of the Code of Cr-irninal Procedure, 1973.- We recommend 

that the following two sub-sections be inserted in section 

160 of the Code of Criminal Procedure: 

"(.3) 'WfI80:' un<Jet- th is chapter I the statement of a 

female be recorded either as first 

information of an offence or in the course of an 
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investigation into an offence and she is 8 person 

against whom an offence under sections 354, 375, 

376 1 376A, 3 7 6B, 376C, 3760, 376E or 509 of the 

have been 

t.hoa statement sha11 be 

record8~ by R female police officer and in case a 

female p01ic~ officer is not available, by a 

in the 

vici~ity anrl in case a female government servant 

is 8180 00~ a v a i1 able, by a female authorised by 

an organisation inte~est8d in the welfare of women 

(4) Wh~re i~ any case none of the alternatives 

mentiGned in s0b-section (3) can be followed for 

the reason t~at ro female police officer or female 

and children is available, the officer in charge 

of the Doli r 8 station shall, after recording the 

in writing, proceed with the recording of 

.L 2,3 supra) 
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7.3.2. MndificRtion of the proviso to sub-section (1) of 

section 160.- We recommend raising the age mentioned in 

the proviso to sub-section (1) of section 160 from fifteen 

years to sixteen years. 

(paragraph ~.3, supra) 

7.3.3, Subs~1tution of the ornviso to Bub-~~ction (1) of 

section 160 recQwn~nd~~.- We recommend that in addition to 

the above modification! the proviso to sub-section (1) of 

section 160 be substituted to read as follows: 

"Provided that no male pefson under the age of 16 

years or woman shall be required to attend at any 

place other than the place in which such male 

person or woman resides. While recording the 

statement j a relative or a friend or a social 

worker of the choice of the person whose statement 

is sha 11 allowed to remain 

present. The relative, friend or social worker so 

al1o~ed to be present shall not interfere with the 

feCOt-,j i r!9 of s t.aterflent ; n any manner whatsoever." 

(paragraphs 4.3.1 & 4.3.2! supra) 

7.3.4. Insertion of a new section, namely, section 164A 

that the following section 164A be inserted in ~he Code Of 

Criminal prOGedur~ 
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[ 
"164A. (1) Where, !juring the stage when 

any offence under section 376, section 376A, 

r 

L 
section 3768, section 376C, section 3760 or 

seetlon 376E 18 under investigation and it is 
r 

proposed to get the victim examined by a medical 

expert, such examination shall be conducted by a 

registered medical practitioner, with the consent 

of the victim or of some person competent to give 

such consent on his/her behalf. In all cases, the 

victim should be sent for such examination without 

any delay, 

Provided that if the victim happens to be 

a f.;-.ma 1 e 1 the medical examination shall be 

conducted by a female medical officer, as far as 

possit.leo 

(2) The registered medicsl practitioner to 

whom the v1ctim is forwarded shall without delay 

e:J(amino.:: the a report 

specifically i' 8C(lrd i n9 of his 

examination and giving the following details: 

(i) the name and address of the victim and 

(ii) the a9~ of the victim, 
,.. 

Cii~) m~rk8 of injuries, if any, on the 

.... 

- ( i v) 8enera 1 ment.a 1 cond i t i on of the 
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,.. , 
t l , 

(v) material particulars, in 

reasonable detail. 

(3) The report shall state precisely the 

reasons for Bach conclusion arrived at. 

(4) Th@ report shall specifically record 

that the consent of the victim or of some person 

competent to give such consent on his/her behalf 

to such examination had been obtained. 

(.5) The exact time of commencement and 

completion of the examination shall also be noted 

in the report, and the registered medical 

practitioner shall without delay, forward the 

report to the investigating officer) who shall 

forward it the Magistrate referred to· in 

section 173 as part of the documents referred to 

in clause (a) of Bub-section (5) of that section. 

(6) Nothing in this section shall be 

construed aR rendering lawful any examination 

without the consent of the victim or any person 

competent to give such consent on his/her behalf." 

(paragraphs 4.5.1 and 4.5.2, supra) 

,. .... 
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7.3.5. Insertion Qf new, section gSA in the Code of 

Criminal Procedure recommended.- The proposed section 63A 

sha11 read as follows: 

"S3A. (1) When a person accused of any of the 

offences under sections 376, 376A, 3768, 376e, 

3760 or 376E or of an attempt to commit any of the 

said offences, ;s arrested and an examination of 

his/her person is to be made under this section J 

he/she shall be sent without delay to the 

registered medical practitioner by whom he/she is 

to be ex ain i ned. 

(2) The registered medical practitioner 

conducting such examination shall without delay 

examine such person and prepare a report 

specifically recording the result of his 

examination and giving the following particulars: 

If, ,. ) t\,., -lIe name 

acsused and the person 

and-address of the 

by whom he was 

(11) the age of the accused, 

(iii) marks of injut-y, if any, on 

the person of the accused, and 
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(iv) other material particulars in 

reasonable detail. 

(3) Th@ ~eport shall state precisely the 

reasons for each conclusion arrived at. 
. - ."f' 

completion of the examination shall also be noted 

in the and the registered medical 

practitioner shall l without delay, forward the 

repor-t to the lnvestigating off i cet-, who sha 11 

forward it .... -L-I_l tf")8 Magistrate referred to in 

section 173 8S pat-t of the documents referred to 

in clause (8) of sub-section (5) of that section." 

(paragraph 4.5.2) supra) 

7.3.6. Consequential amendments in the First Schedule to 

the Code of Criminal Procedure. 1973 recornmended.-

Consequent upon t,r",e pr-oposed amendments in tlie IPC, the 

existing entries in respect of sections 376 to 3760, 377 

and 509 will have to be substituted and entry in respect 

of new section 376E, IPC will have to be inserted as 

under: 

Se:><ua 1 ass8.U 1 t Impri $onment. 
fOt- 1 i fe or 
imp t- i sonment 
for 10 years 
an.j fine 

Ditto Non- Court of 
bailable Sessions 

Se:xua 1 ass.:3.U 1 t 
by a man on 
hi 8 own w '1 f 8 

Imprisonment 
fOt- 3 years 
and fine 

Non- Ditto Ditto 
(;ogn i zab1e 
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toeing 
under 16 yeat-s 
of age. 

Sexual assault. 
committed by 
a person in a 
position of 
trust 0;

authority 
tIJwa;-,js ttl5 
person assaulteij 
Or- by a near 
;-elative of t.he 
pe r son assau 1 te.j , 

Sexual assault 
by a police 
officElr or by ·3 
public set-vant 
ot- by a pet-son 
tll~ i iig on tf-,8 
management Of- .:In 
tfie staff of 8 
j ail, !-eman.j 
home or other 
p 1 aGe ()f cIJstO(Jy 
or women's Ot-

el-,i ldren' s 
i fist; tut ion Or
by a pet"son on 
the management 
Ot- on the staff 
()f a hC'8~) ita 1 , 
tak i ng a.jvt'.ntage 
of his of-,.icial 
position, 

- 102 -

Imp,- i sonment 
for 1 i fe 8n.j 
fine 

Imprisonment 
for life and 
fine 

Sexual assault Imprisonment 
by the husband for 7 years 
upon his wife and fine 
during separation. 

Se:x:ua 1 
i ntet-CCIUt-Se by 
public servant 
with person in 
r11S • .:::ustody. 

Imp!- i sonmen t 
for -! 0 years 
and fine 

Cogni
zable 

Non- Ditto 
bailable 

Cogni- Non- Ditto 
zab18 bailable 

Cogni- Non
zable bailable 
(but only 
,:>n the 
complaint 
of the 
victim) 

Ditto 

Cogni- Non- Ditto 
zable bailable 
(but no 
at-rest 
shall be 
made 
without a 
waf-rant or 
wi ttlout an 
ot-der of a 
Mag i stt-ate) 
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376C 

.3760 

376E 

Sexual 
intercourse by 
Superintendent of 
jai 1 J remand 
rlome etc, 

Sexual 
i titer-cout-SE> t.y 
any memtll~r of 
the management 
IJr staff of a 
hospital witf-! 
any woman in 
tf-,at rK.spi ta 1 . 

Un 1 awfu i S8.x:ua 1 
contact. 

Un 1 8wfu 1 se:x:ua 1 
contact \011 i V, a 
young person. 

Unlawful sexual 
contact by a 
person In a 
pCls it i on of 

- 10.3 _. 

o i ttl) 

Ditto 

Impt-isonment 
for 2 y€!ars, 
or fine (w 

both 

Imprisonment 
for 3 years 

Imprisonment 
for 7 years 
and fine 

Di tt·o Ditto 

Ditto Ditto 

Non- Bailable 
cc)gni zable 

Ditto 

Ditto 

Magis
trate 
of the 
First 
Class 

Cogni- Non- Ditto 
zatlle bailable 
if 
i liformat ic)n 
relating to 
the c:;omm i as i on 
of the offence 
is given to 
an Officer-in
charge of a 
Police Station 
by the person 
aggrieved by 
tIle offence 
Oi- by any 
person 
relat€ld to 
her/him by 
b 1 clf:>d, ()r 
adoption or 
if ther€l is 
no such 
f€llat1v@, by 
any public 
servant 
belonging to 
such class Ot
category as 
may be notified 
by the State 
Government in 
this behalf 

Ditto Non
bailable 

court 
of 
Session 
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509 

tnJst or 
authcq- i ty 
towards a 
young pet-son. 

Delete 

Uttering ani 
word or making 
any gestunr, 
intended to 
insult the 
modesty of a 
woman etc. 

- 104 -

Delete 

Simple 
imprisonment 
for 3 years 
and fine 

Delet@ Del@te 

Cogni- Non
zable bailable 

(paragraph 4.7, supra) 

7.3.7. Amendment of ~ub-section (6) of section 198 of the 

Code of Criminal Procedure. 1973.- Consequent upon 

proposed amen.jment of section 376 of lPC, sub-section (6) 

of section 198 CrPC s.-,a11 be amended in the following 

words "sexual shall be 

substituted bj the words "sexual assault" and the 

word "f i fteen" sha 11 be subst i tuted by U1e word 

(paragraph 4.8, supra) 

7.3.8. Insertion of new se~tion 1988 of the Code of 

Criminal Procedure, 19 7 3,- After section 198A of the Code 

of Criminal Procedure j 1973, the following new section 

1988 shall be inserted: 

And (3) of sertio" 376E of the Indian Penal Code 

Delete 

Magis
trate 
of the 
First 
Class 
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No court shall take cognizance of an offence 

punishable under sub-sections (2) and (3) of 

section 376E of the Indian Penal Code (45 of 1860) 

except upon a police repol-t of facts which 

const1tute such offence or upon a complaint made 

by the person aggrieved by the offence or by 

his/her father, motner, brother, sister or by 

his/her father's or mother's brother or sister or, 

by any other person related to him/her by blood or 

adoption; iF so permitted by the cou~trt. 

(paragraph 4.9, supra) 

·7 . .3,9. Amenljment of s..,ct.;on 273. CCllje of 

Procedure, 1973.- A proviso to the following effect be 

added under section 273 above the Explanation c1ause 

below sixtsen years who is alleged to have been 

subjected to sexual assault or any other sexual 

offence} is to be recorded, the court may, take 

appropriate mea8~res to ensure that such person is 

not conf t-\~nte.j by the accu-sed wh; 1 e at the same 

(paragraph 6.1, supra) 

7.4. Chang@s recommended in the Indian Evidence Act, 

1 ....... " ~IL.. 
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7.~.1. Modification ~f section 114A nf the Evidence Act 

recommended.- We recommend that section 114A be modified 

to read as follows: 

"11~A. PrA~umption as to absen~e of consent in 

certain prn~ecution~ for sAxual assault.- In a 

prosecution for sexual assault under (a) or clause 

(b) or clause (c) or clause Cd) or clause (e) or 

clause (g) of sub-section (2) of section 376 of 

the Indian Penal Code (45 of 1860) where sexual 

intercourse. by the accused is proved and the 

question is whether it was without the consent of 

the other person alleged to have been sexually 

assaulted and such other person states in his/her 

evidence before the court that he/she did not 

consent j the court shall presume that he/she did 

not consent. 

Fxplanatinn: "Sexual intercourse" in this section 

and sections 376C and 376D shall mean any of the 

acts me0tioned in clauses (a) to (e) of section 

375. Explanation to section 375 shall also be 

ap p 1 i cat. 1 e ... 

(paragraph 5.1.4, supra) 
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It goes without saying that the aforesaid 

- presumption is a rebuttable presumption of law ("shall 

presume") within the meaning of section 4 of the Evidence 

- .Act, 

(paragraph 5.1.4.1, supra) 

7.4.2. Deletion of clause (4) .:.f sectiQn 155 of the 

Evidence Act.- We recommend deletion of clause (4) of 

s@ction 155 of the Evidence Act. 

(paragraphs 5.2.2 and 5.2.3, supra) 

7 .4.3. Amendments recommende.j in proposed sect; on 53A, 

Evidence Act,- We recommend that after section 53, the 

following section be inserted: 

-
"53;' .. In a prosecution for an offence under 

... section 37 6, 376A, 3768, 376C, 3760 or 376E or for 

attemp~ to commit any such offence, where the 

•• question of consent is in issue, evidence of the 

character of the victim or of his/her previous .. 
sexual experience with any person shall not be 

relevant on the issue of such consent or the 

qua I! t.y of t::onsent." 

. , (paragraph 5.3.8.1 , supra) 

7.4.4. 

i=vidence .Act ret::omm-?ndEltj,- In section 146 of the Evidence -
Act, the following clause shall be added after clause (3): 

-
-
., 
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"(4) In a prosecution for an offence under section 

376, 376A, 376B, 376C, 3760 or 376E or for attempt 

to commit any such offence, where the question of 

consent is in issue, it shall not be permissible 

to adduce evidence or to put questions in the 

cross-examination of the victim as to his/her 

genet-al immoral character, or as to 

previous sexual experience with any person for 

proving such consent or the quality of consent. H 

(paragraph 5.3.8.2, supra) 

We recommend accordingly and urge the Government 

to initiate steps to amend all the three Acts, namely, the 

Indian Penal Code, the Code of Criminal Procedure and the 

Indian Evidence Act on the lines suggested by us. 

n~ 

I~d~~~ 
(MR,JUSTICE B.P. J~N REDDY)(RETD) 

CHAIRMAN 

l,~'- ~. '.\ :~" 
, \'j .. :>-- ~ / 
4~ ~ \ " ,------ -- . ~ 

(MS.JUSTICE LEILA SETH)(RETD)(OR.N.M. GHATATE)(DR.SUBHASH C.JAI 

MEMBER MEMBER MEMBER SECRET.AP 

Dated: 13.03.2000 
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In the matter of: 

Sakshi 

Union of India 

-:::--A'~ 
'."-' ' .. -

. In The Supre~e,Co~~t9(IDdia 

Crimina,l Original Jurisdiction 
. . 

Writ Petition (criminal) No. 33 of 1997 

Petitioner 

Versus 

Respondent 

PART I: Pr~ise Issues submitted for consideration of the Law 

Commission and the Government of India 

1. Given the widespread prevalence of child sexual abuse and bearing in 

mind the provisions of the Criminal Law (Amendment) Act 1983 which 

specifically inserted section 376 (2,)(fl envisaging the offence of "rape" or' a 

girl child howsoever young below 12 years of age, whether the expression 

"sexual intercourse" as contained in section 375 of the Indian Penal Code 

should correspondingly include all [OnTIS of penetration such as 

penile/vaginal penetration. penile,' oral penetrati on, penile: anal penetration. 

finger/vagina and finger/anal pene'Jation and objecvvaginal penetration~ and 

whether the expression "penetration" should not be so clarified in the 

Explanation to section 37.5 of the Indian Penal Code. (Reference is in'v"ited [Q 

'\lote:::l at Appendix "A" attached to this Part) 
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2. Whether a restrictive interpretation of"~'penetration" in the Explanation to 
--' ,-.", .. ,' •• : ... ~::-~- :..;~.~ -." < 

section"J75 (rapet~efeats tll~}yeIT p~~e ~~d intent of the provisions for 

punishment for rape uls 376 "2"(f) "Whosoever commits rape on a woman 
- -- - J". 

when she is under twelve years of age" (Reference is invited to Note #2 at 

Appendix" A" attached to this Part) 

3" Whether, penetrative abuse of a child below the age of 12 should no 

longer be arbitrarily classified according to the 'type' of penetration (ignoring 

the 'impact' on such child) either as an "unnatural offence" U/S 377 IPe for 

penile/oral penetration and penile/anal penetration) or otherwise as 

"outraging the modesty of a woman" uls 354 for finger penetration or 

penetration with an inanimate object)" (Reference is invited to Note #3 (a) at 

Appendix "A" attached to this Pan) 

4. \Vhether non:'consensual penetration of a child under the age of 12 should 

continue to be considered as offenses ufs 37i ("Unnatural Offenses") on par 

with certain forms of consensual penetration (such as consensual 

homosexual sex) where a consenting party can held liable as an abettor or 

otherwise. (Reference is invited to Note 3(b) at Appendix "A" attached 

hereto) 

.. "_ ... ----_. ---~----"~ - ~~----------.---______ ~ -__ -_"7 
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Appendix 'A' 

Note #1: 

Prior to 1983 the law of rape provided inter alia as under: 

a. Under section 375 and 376 IPC, rape was defined as non-consensual 

sexual .intercourse with a woman. The explanation to section 375 IPC 

provides: 

"Penetration is sufficient to constitute the sexual intercourse necessary to the 

offence of rape. " 

Under section 376 IPC, the punishment for rape as aforesaid was for a tenn 

which could extend to ten years or imprisonment for life and a fine. 

b. Subsequent to the Criminal Law (Amendment) Act 1983, the law for the 

first time provided that "Whoever ... commits rape on a woman when she 

is under twelve years of age... shall be punished with rigorous 

imprisonment for a tenns which shall not be less than ten year but which 

may be for life and shall also be liable to a fine" (section 376(2Xf). Not 

content with section 375 which limited abuse to females under 16 years 

of age, the provision introduced in 1983 for the first time envisaged the 

offense of rape of a girl child howsoever voung below twelve years of 

11 age. The possibility of 'penetration' vaginally/anally/orally of a girl child 

)1 by any body part or object not necessarily penile cannot now be ruled 
~ . 

-\ ---- --- -------
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out. To do so would be to,yiew the sexual abuse of minors in tenns of an 
. .", '. 

adult yardstick rather than in terms of the' child's experience of it. On the 

-contrary, since a girl child of even 'one year of age falls within the scope 

of section 376(2)(f) the word "penetration" in the Explanation in section 

375 cannot be restricted to penile/vaginal penetration 

Note # 2: 

The petitioner draws support from the well established view that the vast 

majority of criminal "child sexual abuse" does not necessarily involve 

penile-vaginal penetration. A large body of research confirms that nOTI

penile:vaginal sexual contact can cause lasting psychic damage. A restrictive 

definition of sexual intercourse to penile/vaginal penetration therefore would 

vastly undercount the number of children severely harmed by this practice 

(Reference is invited to pg. 22/23 and 108-112 of the paperbook) 

Note #3 (a) 

The Law Commission of India in its 156m report has recommended that 

child sexual abuse in the form of penile/ oral penetration and penile/anal 

penetration be covered ills 377 lPC while finger;penetration and penetration 

of inanimate objects into the vagina or anus of a female child can be 

adequately covered uls 354 with a more severe punishment. The petitioner 

submits that such a recommendation requires reconsideration. Arbitrary 

ciassification of 'penetration' in the Explanation to section 3,5, not only fails 

to take into account the perceived intent of the Criminal Law (Amendment) 

Act of 1983 which specifically included section 376 (2)(f) "rape ofa woman 

.'.-'.- _. __ .. --"'- --'--"-..-......--------'---
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when she is under 12 years of age" but also fails consider the social context 

reality of child sexual abtlSewherein sexual abuse of children is most often 

by a person known to them (Reference is invited to pg. 22/23, 109-112 of 

the main paper book). It is submitted that under an existing contemporary 

understanding, rape has been understood in terms of its impact- as an 

intention to humiliate, violate and degrade a woman sexually and therefore 

adversely affect the sexual integrity and autonomy of women and children. 

While admitting that sexual abuse of children, particularly mmor girl 

children by means other than penile/vaginal penetration is common and may 

take the fonn of penile/anal penetration/penile/oral penetration, finger/anal 

penetration, finger/vaginal penetration or object/vaginal penetration, the said 

recommendation of the La\v Commission defeats the very intent of the 

amendment of section 376 IPe 2(f) (inserted bv the 1983 Amendment). 

Such an arbitrary' classification of penetration of a child of young years fails 

to recognise the impact of sexual abuse on a child of tender years regardless 

of which orifice is penetrated and how. It further assumes that a child under 

the age of twelve, for instance who is 2 years old, would in each instance be 

able to discern the degree of difference in terms of which of its orifices are 

penetrated and how. 

The petitioner wishes to cite the following instances to illustrate the present 

impact of a narrow and restrictive interpretation of 'penetration' ills section 

375 when applied to child sexual abuse: 

- ------ ----"-
. -.. ----.--~~-==-=~--

-------_._-
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A six year old child was sex~lly ·molested. The 18 year old accused has 

not succeeded in penetration with her and hence inserted an iron rod in 

her vagina~ which caused'serious injuries to her, including a ruptured 

uterus and she had to be hospitalised for a month. 

b. A five year old girl was raped by a youth from her neighbourhood. The 

girl was made to lie down on her stomach and was raped from behind. 

The girl suffered severe injuries. At the time of evidence in the court, the 

girl, not knowing anything about the penis or genital organs of the male 

and too young to understand the difference between a penis and finger, 

coupled with the fact that she was raped from behind admits a suggestion 

in cr\)ss-examination that a finger was inserted. 

c. Over a period of two time, the father of a young female child who is no\v 

six years of age repeatedly penetrates her vagina and anus with his finger 

and asks the child to suck his penis. 

d. An accused was charged under section 354 IPC for fondling the private 

parts of the 1 year old baby girl. The argument advanced was that a 1 

year old baby cannot be said to possess a sense of modesty. Hence there 

couid be no question of outraging hislher modesty. 

It is submitted that each of the aforesaid cases would not be considered rape 

if a narrow and restrictive meaning is given to "penetration" in the 

Explanation to section 375 IPC. This would defeat the very purpose and 

intent of specifically adding section 376(2)(f) to address the widespread 

prevalence of child sexual abuse. 

- - ------- --- --------- .. -~= =-==-----------
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Note # 3(b) 

Under the present recommendation of the Law Commission in its 156L~ 

report, the examples cited above in Note 3 (a) \vould be understood as 

follows: 

• Examples (a), part of (c) and (d) would be seen as offences falling within 

section 354 IPC ("outraging the modesty of a woman" punishable with 

imprisonment which may extend to two years). 

• Examples (b) and the second part of example (C) would be considered 

offenses uls 377 IPC (carnal intercourse against the order of nature.) In 

other words, the nature of penetration and not the impact on a child of 

tender years would detennine the severity of the offense. 

Further, certain types of penetration (penile/oral and penile/anal) of a child 

would be tried as offenses on par with crimes of consensual sexual relations 

u/s 377 in which a consenting party may be held liable as an abettor (See 

D.P. Minwalla v. Emperor Vol 36 (1935) Cr.L] 877, _-\IR 1935 SIND 78) or 

otherwise bestiality (Khanu v. Emperor (1924) 19 SLR 327, a case of 

penile/nostril penetration with a bullock). 

As stated by the Law Commission of India Report (No.42) of 1971 section 

377 was created to punish certain kinds of 'moral turpitude' as "Indian 

society, by and large, disapproves of homosexuality and this disapproval is 

strong enough to justify it being treated as a criminal offense even where 
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-; adults indulge in it in privat~:: (R~~~~;9;~S!"yited to page 15 of the main 
""...... . . 

paperbook). 

-

In view of the above, the petitioner submits that the focus of section 377 is 

to punish the 'unnaturalness' of certain kinds of sexual behaviour irrespective 

of consent. It can not have been the intent of the legislature to club together 
~ ~ 

offenses of consensual intercourse and moral turpitude with those of non

consensual sexual violence such as child sexual abuse, more so when the 

latter has been specifically provided for in 1983 when it included a special 

provision for sexual abuse of girls under the age of twelve under section 

376(2)(f). 

The l56 ili Report unwittingly negates any distinction between section 354 

and 377 IPC which were intended to punish hurt and moral turpitude 

respectively and sections 375/376 which were intended to punish sexual 

violence. 

In 1968 a similar ambiguity arose \vith respect to section 3 Ti of the Indian 

Penal Code which penalises "unnatural offenses" which are basically 

consensual in nature. The section penalises "Whoever voluntarily has carnal 

intercourse against the order of nature ... " A single judge of the High Court 

of Gujarat allowing for change in social conditions etc. since the passing of 

the law construed the expression "carnal intercourse" as not just "sodomy" 

(with which it was associated at the time of drafting the Penal Code) but also 

as including oral intercourse (see AIR 1968 Guj 252) 

. -.. . ,,-. =0--. ..... _____________ ~=--____ _ 
----- - - _._._- - .. -
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It is well settled that in light of the rule in Heyden's case, that the language 

pennitting, as in the present case, a penal statute may also be construed to 

avoid a lacuna and to suppress the mischief and advance the remedy. It . 

follows that the substance and reality of section 376(2)(f) and not merely the 

fonn ought to be taken into consideration for appropriately construing 

"penetration" in the Explanation to section 375 read with section 376(2)(f) 

----------'---=---------------------------- --- -~-------
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PART II: Existing inadequacies 

Because of existing inadequacies in the . :i),stem, the questions have- been 

posed with suggested answers at Appendix 'B' to this Part. The instances 

cited at Appendix 'B' of this Part show that even though each incident related 

therein may cause severe and untold psychological trauma for the girl child, 

under the existing provisions of the Indian Penal. Code, it becomes difficult 

to identify the precise offense. In each of the cases cited in the Appendix, 

while it may not amount to rape uJs 375/376 IPe, it would also not amount 

to an "unnatural offense" uls 377 or to "outraging the modesty of a woman" 

uls 354 IPe but might just be a limited form of assault or criminal force, if at 

all. Such offenses cannot possibly come within the confines of a particular 

offense under the IPC namely glVen the limited parameters of the existing 

law. It is imperative therefore that there be a re-thinking on this issue and 

that an offense of "sexual assauit" should be more precisely defined and its 

parameters indicated .. -\n attempt has been made in this regard below. 

---' ~----------- _.- - -. - -- -.---.- - .-------- ----.--- ------.----~-~- -~.--=--=-'--=-= 
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APPENDIX 'B': The follo"Y.,iI).g:ques#._Qnr~e J)9sed and suggested answers 

furnished. 

1. A three year old child has been ejaculated on but in no way penetrated by 

a neighbour. How do we categorise this offense? 

Ans: At most the offense might be categorised as an offence U/S 509 IPC 

"Whoever, intending to insult the modesty of any woman .... intrudes 

upon the .privacy of such woman... shall be punished with simple 

imprisonment for a term which mav extend to one year .... " 

) The elderly neighbour person, daily calls the small male child of 5 years 

in his house, exposes his genitals to him and asks him to do the same. 

What offense, if any, has he committed? 

Ans: As there is no provision under the Indian Penal Code for sexual 

abuse of a male child, the offence may, if at alL fall within the meaning 

of "Criminal Force" w's 349/350 for which punishment "may extend to 

three months" provided there has not been any "grave and sudden 

provocation" on the part of the child. 

3. The accused was charged uJs 354 IPC for fondling the private parts of the 

1 year old babv girl. The argument advanced was that a 1 year old bav 
. ~ II LJ . 

cannot be said to possess any sense of modesty. Hence there =. be no 

question of outraging his/her modesty. 
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The uncle of a 5 year old male child frequently undresses him, touches 

his genitals and asks the child to do the same. Categorise this offense. 

Ans. This offense is limited to the same extent as example #2. At most 

this situation might be punished as Criminal Force ws 349/350 and 352 

IPe. 

5. Over a period of time, when no one is at home, a six year old girl is 

lovingly asked by her father to masturbate him. What would you call this 

offense, if any? 

A.ns: There is no offense under the existing Indian Penal Code. 

6. The uncle of an 11 year old invites her over to his house. offers her 

expensive gifts and asks her to undress so that he can photographs her in 

different poses. How would you categorise this offence? 

.A.ns.: There is no prov1slOn III the Indian Penal Code which would 

describe this practise as an offence. 
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PART III: Suggestions for amendment to the Indian Penal Code 

The peti~ioner suggests the following amendment to the offense of "rape" in 

the Indian Penal Code to cover the broad experiences of" sexual assault" ! 

1. Delete existing sections 354/375/376 and 509 of the IPC and add the 

following: 

/ Proposed definition of "Sexual Assault" 

"375. Sexual Assault 

I, A person commIts sexual assault agamst another where such pe:son 

engages in any of the activities set out in subsection 2(a) to 2(c) against 

the will or without the consent of the other person against v.hom such 

offence is committed, 

Provided that where such sexual assault is committed against a minor, L'1e 

question of consent is irrelevant. 

EXPLA.J.~ATION : A minor is a person who is _ years of age or unde~, 

1 R:f~rence is invited to the law of Western Australia and C3nada where the oifenc: of "ope' has been 
eliminated and an offence of "sexual assauh" has evolved Further reference is invited to the draft "Se:-.-.d 
Assault Against Women and Children" legislation prepared by a Subcommittee of the National 
Commission for Women. 1992. 

Reference is also invited to the foUo'Wing assessment of "se.'\.-ual assault" law refonn in C.wada: 

• 

• 

• 

Confronting Sexual Assault: A Decade oiLegal and Social Change Edited by Julian \', RobertS lIla 
Renate M. Mohr. 1994 (Provides inter alia. a comprehension analysis of the redefinition of :-ape as 
"se:ru.al assault" and itS impact on child sexual abuse c:lSeS) 

"the New Sexual Assauit ww: ~'bat Has Been Its Effect" bv K.. Edward Renner and Suresh SahJpul 
Canadian Journal of Criminology, pp, ~7 ~ 13 (provides statistic:li suppon for increased reporting 
under a new law of se:rual assault as opposed to an earlier law of raoe) 
"Inconsistencies and Cont:r:ldictions in Gmada's Sexual Assault L;J\~' bv R. Hinch. Canadian PoliC', 
XlV no,} September. t988 (pp. 287-294) . 
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3. "Sexual Assault" includes 

a) The introduction (to any extent) by a man of his penis, into the vagina, 

the external genitalia, anus or mouth of another person 

b) The introduction (to any extent) by a person of any object or a part of the 

body (other than the penis) into the vagina or anus of another person. 

c) Where any person, for a sexual purpose, touches, directly or indirectly, 

with a part of the body or with an object, any part of the body of another 

person. 

d) Wnere any person for a sexual pUI1Jose, invites, counsels or lllClteS a 

minor person to touch, directly or indirectly , vrith a P8.J.l of the body or 

with an object, the body of any person including the body of the persor. 

who so invites counsels or incites and the body of the person invited. 

counseled or incited. 

e) \\lhere any person \vith a sexual purpose utters any' word. makes any 

sound or gesture, or exhibits any object or part of the body intending thai 

such word or sound shall be heard. or that such !lesture or exhibition shall 
, . -

be seen by a person or intrudes upon the privacy of such a person. 

-f. (a) For the purposes of section 375 (1) "consent" means the unequivoc3.1 

voluntary agreement of the woman to engage in the sexual acti\ity :n 

question. 

(b) No consent is obtained for the purpose of section 375 (1): 

i). W'hen the consent has been obtained by putting the woman or any 

person whom the woman is interested in fear of death or of injury . 

---------~-.=----------- -.-- ---------
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ii). When such consent is given because the woman believes or is given 

to believe that the man is her husband. 

iii). When at ~e time of giving such consent, by re_ason of unsoundness 

of mind or intoxication or because of the administration by him 

personally or through another of any stupefying substance, the woman is 

unable to understand the nature and consequences of the act. 

iv) When the agreement is expressed by the words or conduct of a person 

other than the woman. 

v) The woman is mistaken about the identity of the man. 

vi) The woman is mistaken about the sexual nature of the act or 

mistakenly believe that the sexual activity is for medical~ ritualistic 

purificatory, therapeutic. psychological or spiritual purpose. 

vii) The person is or appears to be a minor" 

(3) " 375 A. Aggravated sexual assault 

A person commits an aggravated form of sexual assault when-

l(a) Such person being a police mani woman commits sexual assault 

on a women or mmor; 

i) within the limits of a police precinct. 

ii) in his or her custody or in the custody of a police person subordinate 

to him or her; or 

iii) in his or her custodv or m the custody of a police person 

subordinate to him or her: or 

iv) while such person is in uniform 

-""""--._----_._- . 

t.~ 
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b) Being a personnel in the armed forces commits sexual assault on a 

person while on duty. 

c) Being a public servant, commits sexual assault on a person m his 

custody or in the custody of a public servant subordinate to him. 

d) .Being on the management or on the staff of a jail, remand horne or 

other place of custody established by or Lmder any law for the time being 

in force or of a woman's or children's institution commits sexual assault 

on any inmate of such jail, remand home or institution; or 

e) Being on the management or on the staff of a hospital commits sexuai 

assault on a person in that hospital . 

fl. Being in a position of trust, authority, guardianship or of economic or 

social dominance commits sexual assault on a person under such trust. 

authority-or dominance. 

(2'l(a) Such person commIts a sexual assault on a women \vho 15 

pregnant. 

'b) ( . Such person commIts a sexual assault on a woman who IS 

suffering from mental or physical disability. 

(c) Such person commits sexual assault on a minor. 

(3) While committing a sexual assault causes gnevous bodily harm.., 

maims, disfigures or endangers the life of a women or minor. 

(4) Such person commits or has committed protracted sexual assault on a 

women or mmor. 
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f/ (5) Where more than one person commits sexual assault on a women or 

mm~r. 

EXPLANATION 1: Where a person is sexually assaulted by one or 

more III a group of persons acting in furtherance of their common 

intention, each of the persons shall be deemed to have committed sexual 

assault within the meaning of this sub-section. 

EXPLANATION 2: "Women's or children's institutions ., means 

an institution, whether called an orphanage or a home for neglected 

women or children or widow or by any other name, which is established 

and maintained for the reception and care of \vomen or children. 

EXPLAl'\J'ATION 3: "Hospltal" means the precincts of the hospital and 

includes the precincts or any institution for the reception and treatment or' 

person during convalescence or of persons requiring medical attention ()r 

rehabilitation, 

New Delhi 

Dated: F or tile Petitioner 

--- - -. ------------

----------
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IN THE SUPREME COURT or INDIA 
CRIHI~ALORtGINAL J~RISDICTION 

WRIT PETITION (CRIMINAL) NO. 33 OF 1997 

iN ~HE HATTER OFI 

i3AKSHI ••• PETITI01IER 

Ver:H1S 

UNION OF IND!.\ ••• RESPONDENT 

AFFIDAVIT 

It Dr. Hemlata, wlo Shri Sunil Kumar, aged 30 years, Project 

Co-ordinator. Sakshi. B- 67, South Extension Part 1,' New 

Delhi do hereby solemnly aff~r~ and state as underl-

1. am Projcc~ Co-ordinator of the Petitioner 

organization and f~lly conversant with the facts and 

circumstz.nce~l of t~;C! ;oresent case and' competent to affir:n 

this affi.d~·li.t. 

2. I st3.t:e that". :: have read over and. understood the 

contents ac=ompanyin1 ~rit~en Submissionsl Issues and state 

that ~he same have teen prepared on the basis of records 

and texts availubl~ in the office of the Petitioner 

organization and advise obtained from legal counselors. 

~j7 
DEPONENT 

V'!3RIFICATIONI 

I, the deponent do hereby verify that the contents of 

this affidavit are true and ccrr~cc to the best of my 

knowledgl~ . It coriceals nothing and nc part thereof is 

false. 

Ver1::u:d at He'" Ds::',,:. on this the 3rd day of August\;19~9, 
~, - ...... // 

-
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ANNEXURE-B 

........ 
• ~ f 0 • Sexu~l ASSAult: Sexual assault means -

(a) (which term shall 

.:tr-, v 
-- . . J 

. . ~ .. :. 
'!'! ~ L!! -

i) any part of the body OT another person or 

l1j an object manipulated by another person 

t_ .. _..: _._ ~ _ 
'I VU I ..... " It. (If .• J ...; • - ... - _. 

rl.i""Iv -.. .; 

person SO as to cause penetration OT 

f _ '
I (_. I 'n~roauclng any part of ~he 

i R I 
" -- . 

Following descriptions: 

n~ni~ i- _ .. . -

rlr-t v· 
--' . J 

th8 'v'~a 1 n..=t . -- - .. --

t)T d. 
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First- Against the other person's will. 

Secondly- Without the other person's consent. 

Thirdly- With the other person's consent when 

such cons@nt has been obtained II i j t. t. i no r- .". - - ... 'WI 

- •• - 1- _ .. I. _ _ 

~u._:!! (_ll~!~t:r 

any in whom such other person 1S 

~ourth'Y- ~here the other person 1S a female, 

- - -' a! !I.J 
.... :- - ..... 
I-:f!ct L 1S 

oEtcaijse ~ne orrender is another 

man to whom sne 15 UI believes 1- _ . ___ ., .-

f!~f ~+= ! ) 
... -ut:::- lawfu1!Y 

unsoundness of mina or 1ntoxica~ion or the administration 

by the offender personally or t.h i"-t-,i jah _ .. - _. -' . 

- - _ .... 1- __ 

ct!!,_J'--r~,=r i) r 

wi thc)ut .... ,- -
L .. f !t:' 

- - .- - - - , -
!-\,=r-,=,(_J!~ .~ 

SI)c·n j:,erSc)n ! S t_~ n IJ e r- Vl-'~ r ........ (-,T .1-_.'- _. 

ROt=.. -- - - -
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Sexual intercourse by a man with his own 

wife, the wife not being under fifteen years of age, is 

not sexual assault. 

assaul t· -' .. '\ 

\ ! ) 

i tl the cases for by sub-section , .~ , 
t., ~} :; 

----- .. ."..;.,. 
ct~~ctU ! 1_, 

not be less than seven years but ~hich may D@ fo~ life or 

8. 

be liable to fine un~ess the person subjected to sexual 

AuA. --- - , case, 

ii1.=i .. .,-
.•• -- J 

extend ~o ~~o ~ears or with fine WI 

___ ._ ...J':::- _ .... !_ ... _ 

~ f r::t( ~u ! ct I-:r!t:= r 

~... ... - - - .. !.- - ... 
U"= !~~~ Lr~":Ut 

I be men~ioned in the judgment, 

seven yea(s; 
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(e) commits sexual assault on a woman knowing her 

to be pregnant: or 

(f) commits sexual assault on a person when _ .• _1-
b- I-!'_: r! 

i ~ i J;-ltiA,- f i ft.AAn VAA ;-~ ,-)T ;::;u~· 
. - _ .• - -. • .• - - _.. J - _. - -. _ • ...., - f 

(g) comml~s gang sexual assaui~l 

.- .•• _ ~ _ I .. _ -l ...! .. 1_ 

PU~! ! ~r!t:::'u W! L·r! 
~ ___ ._..! __ • ., ___ ._ .a... _- _._ _ .a... _ • __ _ 

!H!pr !~(_Jr~H!t:::'!!L !I_'! d. L-I:'rrn 

t.h~;-I t.t=a;-, v..-:arl;-~ hiiT. w~"',it-.h _ .. _. -- . --. - --- .... -. less r(I~V 
.. '-'J 

!t)( 
., ..: ~ _ _ .... -J _ , __ ., ., 

! ! ! '= ttf!U brJct 1 , also b@ liable ~u r1ne _ 

Frovided that the cour~ maYl Tor adequate ana 

.I..! ... _ .! .. -J _ .~_ .... _ .-
I.T1 .... ItJIIUfn~rll .. _ •. - 'wi -. - _ .•• - • . - ; 

or 1~~~ than ten years. 

a person 1S subjected to sexual 

In a. 

persons shall be deemed 

---_ .. , .... 
tt~bct'-! ! L 

. . ..! ... t ... ..: ._ 
W! Lf!! f! 

..... 
/:-

fri.::.,:;n i '-IG 
"" - -., .. "-

ac.t· i ng in 

.: .- .... - .- ...... ..: _ ... 
! r! ,_, -=! , I~ ! 1_' ~ ! i 

..... :- .. 
L r ~'=" 

u~nu ..., -_ .. ..., se>(ij€t ! 

this sub-section . 

neglected women or childr@n or a widows' home or OJ any 

anlj rna i nt·.-3. i netj 

reception and care of women or 
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"Hospital" means the precincts of the 

hospital and includes the preclncts OT ;;nv 
- ••• J institution 

lor the r@c@ption and treatment or persons during 

convalescence or of .- ...... - ._..;.,. ~ - ... 
dL·I..:~!!I..; !(_'~! 

or rehabilitation . 

. -- - , 

.~ f o.~: IJU (i (tw 

.. ..:. .. L. !_.:._ 
~ ~ Lf! n!-~ 

separation or under c: i)stl)nl usage; r-,er-

sna I I 

d@scription for a term which may extend to ~wo years ana 

~::. 7 66: ~ - . _. --
.~~.x.u~_ ! 

)U D i j .: 
- .... - .. - .. -
~,=r VJ;U:'_-j takes 

~-..,:-:,--- --"-
r! ~ ~,' r! '=' r t~J T f 1 (.:: 1 8. I 

;:.nv· n~r-~i.-}r-l _ W'-I'-' 
--- -.- ,- _. - - .. 1 •• - EtS sucn 

~o nave sexua' intercourse ~ith him/her, sucr 

_ ..... .:. _ 1_ _....! ...:. ~ :_ 
pur! 1 ~r~,=1~ W! L-f! 

shall also De liabl@ to fine . 

..:. . - "- ....... - - ... - - ... 
! r! L ~ r (~t_, U r ':: '= 

sec· t i fJnS any or ~n@ acts 
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376C. by - . ., 
OT .1a 1 ! • 

remanri home) etc.- Whoever j being the superintendent or 

manager of a jail} remand home or other place of custody 

established oy or under any law for the time being in 

force or of a women's or children's institution takes 

advantage of his/her official r),-,~ it. i ,-,n .-------" 
_ ._ -J 

ctr HJ 

;t;-I v 
_.- . J 

institution to have sexual intercourse with him/her} such 

shall a!so De liable to Tlne. 

14 ..... __ . __ •• __ .• ~ __ • _ 

·~ul-'~r ~!!Lt:rp.1-=r!'..: i rl i i . 
..... -- I 

In 

e~x:e(Cl se 

sna. ! j 

.j 
/ .'"'\ ". 
I ~ , t)T sec:t..l t)n :3 7 6 : 

.~ - -,... 
~! CJL'; 

.-'-.- .. -~ 

.~-= .. x U~ I 

manaaement (~r staPf of a ho~nita~ ~ith anv woman in ~h~t 

hosnital.- Whoever} being on the management of a hospital 

h.=.;,.°nJ (If I 
- - •.• oJ _., ~ne s~aff OT a hospital 
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invites, counsels or incites, shall be punished with 

rigorous imprisonment which may extend to seven years or 

with fine or with both. 

1.JI .. __ •. _ ._ 

r. r ~(_~-= v '= r ;:t i J r.he) ,"', T.v' 
---.--. -J a position of trust or 

person or is a person with T. ~-1":' V 1-' i j n a 
- - • - J - -- ._ 

.! ._ .... _ ._ .. . . ~ .a.. !_ 

! ~ ! ,_, ~! ! I..: j 'IN ~ L, r I It':' ;.--r. 
r- -. -

suc:n 
_ ..... ~ _ 1 __ .....t 

!_Iur! ! ~r !'=u 
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ANNEXURE-C 

KEY TO READING THIS DOCUMENT 

• The proposal given by The Natio.al CowmistJoo for Womea is written fa BLACK. 
• It Iw beea followed by tile colTOlpODdl .. prop_ of the Law CoaIml" .. 
• The Law Commlalon'. proposal ....... written fa BLUE. 
• COIDmeatllobiervadonl witll reaard to tile coaapariloa betweea tile two !aPe been 

writtea In RED. 

COMPARISON -RAPE LAWS 

Section 375 - Sexual Assaults 

A person commits sexual assault against another where such person engages in 
any of the activities set out in subsection 2 <a> to 2 (c) against the will or without 
the consent of the other person against whom such offence is committed. 

COMMENT - The underlined portion has been reproduced in S. 375 Fint and 
Secondly of the Law Commission'. proposaL 

Provided that where such sexual assault is committed against a minor, the 
question of consent is irrelevant. 

EXPLANATION I·A minor is a person who is 18 years of age or under. 
COMMENT - A minor is taken to be • penon who is under the age of 15 yean for 

aD purposes in the Law Commission'. proposal 

EXPLANATION 2 - Any consensual sexual activity between two adults does not fall 
within the purview of this section . 

. COMMENT - Not mentioned in· the Law Commission's proposal 

2. "Sexual Assault" includes: 

(a) The introduction ( to any extent) by a man of his penis, into the vagina, 
the external genitali~ anus or mouth of another person. 

(b) The introduction < to any extent> by a person of an object or a part of the 
body < other than the penis ) into the vagina or anus of another person. 

Section 375 - Sexual Assault: 

Sexual Assault means -
(a) penetrating the vagina (which tenn shall include the labia majora ), 

the anus or urethra of any penon with -
(i) any part of the body of another person or 

I 

PURL: https://www.legal-tools.org/doc/1c639d/



r .. -

- 2.. 

(ii) an object manipulated by another person except where such 
penetration is carried out for proper medical and hygienic 
purposes; 

(b) manipulating any part of the body of another person so as to cause 
penetration of the vagina ( which tenn shall also include the labia 
majora), the anus or the urethra of the otrender by any part of any 
person's body; 

(c) introducing any part of the penis of a person into the mouth of 
another person; 

(d) engaging in cunnilingus or fellatio; or 

(e) continuing sexual assault as defined in clauses (a) to (d) above.) 

COMMENT - The word 'external genitalia' has heeD deleted and the term 
'urethra' has been inserted. Also, 'vagiDa' has been given to include 
the 'labia majora'. Besides tbis, the word 'penetrating' bu been used 
instead of the phrase 'introduction (to any extent)'. 5.375 (b) and (d) 
bave been inserted to cover those acts of sexual assault. 

(c) Where any person, for a sexual purpose touches, directly or indirectly, 
with a part of the body or with any object, any part of the body of another 
person. 

S. 376 E - 'Unlawful Sexual Contact' 
(1) Whoever, for a sexual intent touches, directly or indirectly, with a 

part of the body or with an object, a part of the body of another 
person, not being the spouse of such other person, without the consent 
of such other person, shall be punished be punished with simple 
imprisonment of a term which may extent to 3 years or with fine or 
with both. If, however, the other person is below 15 years of age, such 
conduct, with or without the consent of the other person, shall be 
punished with rigorous imprisonment which may extend to 7 years or 
with both. 

COMMENT - The word 'intent' bas been used instead of the word 'purpose'. The 

. ~ .' '::' "'" extent of the maximum punishment .... been brought down to 3 
. yean from S years. A minimam punishment hu Dot been prescribed. 

(d) Where any person with a sexual purpose utters any word, makes any 
sound or gesture, or exhibits any object or part of the body, intending that 
such word or sound shall be heard or that such gesture or exhibition shall 
be seen by a person or intrudes upon the privacy of such person. 

, 
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S. 509 - Word, gesture or act intended to annoy or to insult the 
modesty of a woman: 

Whoever, intending to aonoy or to iosult the modesty of any 
womao, utters any word makes any sound or gesture, or exhibits any 
object or part of the body, intending that such word or sound shall be 
heard or tbat such gesture or exhibition shall be seen by such woman, 
or intrudes upon the privacy of such woman, shall be punished with 
simple imprisonment for a term which may extend to three years, or 
with fiDe or with both. 

Where, however, such offence is committed with sexual intent, 
such person shall be punished with rigorous imprisonment for a term 
which shall not be less thaD two yean but may extend to five years or 
with fine or with both. 

COMMENT - The Dew proposal bas been divided iDto two parts: 
a) where gesture or remark is iDUDded to annoy or insult the 
modesty of a woman, and 
b) where it is committed with a seual iDtent. 
Different punishments have been prescribed for tbe two offences. 

(e) Where any person for a sexual purpose invites, counsels or incites a minor 
to touch, directly or indirectly, with any part of the body or with any 
object, the body of any person, including the body of the person who so 
invites, counsels or incites and the body of the person invited, counselled 
or incited. 
S. 376E - Unlawful Sexual Contact 

(2) Whoever, for a sexual intent invites, counsels or incites a young 
person to touch, directly or indirectly, with a part of the body or with 
an object, the body of any person, including the body of the person 
who so invites, counsels or incites shall be punished with rigorous 
imprisonment which may extend to 7 years or with fine or both. 

Comment - The punishment in this sub-section has beea inserted by the Law 
Commission. 

(3) Whoever, being in a position of trust and authority towards a young 
person or is a person with whom the young penon is in a relationship 
of dependency, touches, directly or indirectly, with a sexual intent, 
witb a part of the body or with an object, any part of the body of such 
young penon, shall be punished witb rigorous imprisonment which 
may extend to seven years or with fine or with both. 

Provided that if the offender happens to be the father, 
grandfather or brother, he shall be punished with rigorous 
imprisonment for a term which shall not be less than 5 years but 
which may extend to a term of ten years. 

PURL: https://www.legal-tools.org/doc/1c639d/



[ 
r 

r-

\ 

- "-1 . 

Explanation - "Young Person" in this subsection and in subsection (2) means 
a person below the age of 15 years. 

COMMENT - Sub-sectioo (3) has been added by the Law Commissioo. 

3. (a) For the purposes of S. 37 5( 1) "Consent" means unequivocal voluntary 
agreement ·ef the womaB.to engage ift se'alall£tivitx in gtlestio,!: ~~ , 

COMMENT - 'Cooseot' has not been defined in the Law Commission's proposaL 

(b) No consent is obtained for the purpose of S. 375 (1) : 

(i) when the consent has been obtained by putting the woman or any other 
person whom the woman is interested, in fear of death or ~. 
S 375 Thirdly - with the other persoo's consent, when such consent 
has been obtained by putting such other person or any other person in 
whom such person is interested, in fear of death or hurt. 

COMMENT - The word 'woman' has been replaced by the phrase 'other penoo' 
and the word 'injury' by the word 'hurt'. 

(ii) When such consent is given because the woman believes or is given to 
believe that the man is her husband. 
S. 375 Fourthly - Where the other person is a female, with her 
consent, when the man knows that he is not the husband of such other 
person and that her consent is given because she believes that the 
ofTender is another man to whom she is or believes herself to be 
legally married. 

COMMENT - Too confusing. 

(iii) When at the time of giving such consent, by reason of unsoundness of 
mind or intoxication or because of the administration by him personally or 
through another, of any stupefying substance, the woman is unable to 
understand the nature and consequence of the act. 
S. 375 Fifthly - With the consent of the other person, when at the 

time of giving such consent, by reason of unsoundness of mind or 
intoxication or the administration by the ofTender personally or 
through another, of any stupefying or unwholesome substance, the 
o'tlierperson is unable to understand the nature and consequence of 
that which such other person gives consent. 

.... COMMENT - The word 'woman' has been replaced by the phrase 'other penon' 
aod the term 'unwholesome' has been added. 

I 
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(iv) When the agreement is expressed by words or conduct of a person other 
than the woman. 

(v) The woman is mistaken about the identity of the man. 

(vi) The woman is mistaken about the sexual nature of the act or mistakenly 
believes that the sexual activity is for medical, ritualistic, purificatory, 
therapeutic, psychological or spiritual purposes. 

(vii) The person is or appears to be a minor. 

COMMENT - o. (iv) to (vii) have not been taken into consideration. However, the 
(oUowing clause has been added. 

S. 375 Sixthly: "with or without the other person's consent, when such other 
person is under fifteen years of age". 
Explanation to S. 375 says - " Sexual intercourse by a man with his own wife 
not being under fifteen years of age is, not sexual assault". 

S. 375A - Aggravated Sexual Assault. 
A person commits an aggravated form of sexual assault when: 

S. 376 - Punishment for Sexual Assault 

l(a) such person being a police man! woman sexually assaults a woman or 
minor; 

2(a) Whoever, being a police officer commits sexual assault-

(i) within the limits of the police precinct 
(i) within the limits of the police station to which he is appointed; or 
(ii) the premises of any station house whether or not situated in the 

police station to which he is appointed; or 

(ii) in his or her custody or in the custody of a police person subordinate to 
him or her ; or 

(iii) on a person in his custody or in the custody of a police officer 
subordinate to him; or 

(iii) while such person is in uniform 

COMMENT - While a new cI. (ii) has been introduced, d. (iii) of the N.C.W's 
proposal has not been considered. 

(b) being a personnel in the Armed Forces commits sexual assault on a 
person while on duty. 

COMMENT - Not mentioned in the Law Commission's proposal. 

I 
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(c) being a public servant, and commits sexual assault on a person in his 
custody or in the custody of a public servant subordinate to him. 

~--- -

(b) being a public servant, takes advantage of his official position and 
commits sexual assault on a person in his custody or in the custody of 
a public servant subordinate to him. 

COMMENT - The underlined portion is the only change/addition in this subsection. 

(d) being on the management or oh the staff of a jail remand home or other 
place of custody, established by or under any law for the time being in 
force or of a woman's or children's institution, commits sexual assault on 
any inmate of such jail, remand home, or institution; or 

(c) being on the management or oh the staff of a jail remand home or other 
place of custody, established by or under any law for the time being in 
force or of a woman's or children's institution, takes advantage of his 
official position and commits sexual assault on any inmate of such jail, 
remand home, place or institution; or 

COMMENT - The underlined parts are the additions made in this sub-section. 

(I} being on the management or on the staff of a hospital, commits sexual 
assault on a person in that hospital. 

(d) being on the management or on the staff of a hospital, takes 
advanta&e of his official position and commits sexual assault on a 
person in that hospital. 

COMMENT - The underlined portion is the only addition made in this subsection. 

(f) being in a position of trust, authority, guardianship or of economic or 
social dominance commits sexual assault on a person under such trust, 
authority or dominance. 

COMMENT - Not mentioned in the Law Commission's proposal. 

2(a) such person commits sexual assault on a woman who is pregnant. 
(e) commits sexual assault on a woman knowing her to be pregnant; or 

(b) such person commits sexual assault on a woman who is suffering from 
i mental or physical disability. 
_ J COMMENT - Not mentioned in the Law Commiaion's proposaL 

.. J 

.z ' 

(c) such person commits sexual assault on a minor . 
(t) commits sexual assault on a person when such person is under 15 

years of age; or 
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3 while committing sexual assault causes grievous bodily harm, maims, 
disfigures or endangers the life of the woman or minor. 

- COMMENT - Not mentioned in the Law Commission'. proposal 

r 
u 

4 such person commits or has committed protracted sexual assault on a 
woman or minor. 

COMMENT - Not mentioned in the Law Commission's proposal 

5 

(g) 

where more than one person commits sexual assaults on a woman or 
minor. 

commits gang assault, 

shall be punished with rigorous imprisonment for a term 
which shaD not be less than ten yean but which may be for life and 
shall also be liable to fine: 

Provided that the Court may, for adequate and special reasons 
to be mentioned in tbe judgement, impose a sentence of imprisonment 
of either description for a term of less tban ten years. 

Explanation 1: Where a person is sexually assaulted by one or more in a group of 
persons acting in furtherance of their common intention, each of 
the persons shall be deemed to have committed sexual assault 
within the meaning of this subsection. 

Explanation 1: Where a person is subject to sexual assault by one or more in a 
group of persons acting in furtherance of their common intention, 
each of the persons shall be deemed to have committed sexual 
assault within the meaning of this subsection. 

COMMENT - The underlined portion is the only cbange made in this subsection. 

Explanation 2:" Woman's or children's institution" means an institution, whether 
called an orphanage or a home for neglected women or children or 
widows' or by any other name, which is established and 
maintained for the reception and care of women or children. 

Explanation 2:" Woman's or children's institution" means an institution, whether 
called an orphanage or a home for neglected women or children or 
widows' home or by any other name, which is established and 
maintained for the reception and care of women or children. 

COMMENT - The underlined word is the only change made in this subsection. 

Explanation 3: "Hospital" means the precincts of the hospital and includes the 
precincts of any institution for the reception and treatment of 
persons during convalescence or of persons requiring medical 
attention or rehabilitation. 

COMMENT - Reproduced identicaUy in Expl 3 to S.376. 

.. ~ L .. 
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Section 376(1) - Punishment for Sexual Assault 

(a) 

(b) 

(c) 

Whoever commits sexual assault within the meaning ofS.375 (2) (a) or 
S. 375 (2) (b) shall be punished with imprisonment of either description 
for a term that shall not be less than 7 years but which may be for life and 
with a punitive fine. 

Provided that the Court may in exceptional circumstances to be 
recorded in the judgement, impose a sentence of imprisonment for a term 
of less than 7 years but not less than 5 years. 

Whoever commits sexual assault within the meaning ofS.375 (2) (c) shall 
be punished with imprisonment of either description for a term that shall 
not be less than 2 years but which extend to 5 years and with a punitive 
fine. 

Whoever commits sexual assault within the meaning ofS.375 (2) (d) or 
S.375 A (2) (a) read with S. 375 (2) (d) shall be punished with 
imprisonment of either description for a term that shall not be less than 1 
year but which extend to 3 years and with a punitive fine. 

Section 376 - Punishment for Sexual Assault 

(1 ) Whoever, except in the cases provided in subsection (2), commits 
sexual assault shall be punished with imprisonment of either 
description for a term that shaD not be less than 7 years but which 
may be for life or for a term which may extend to 10 years and shall 
be liable to fine unless the person subjected to sexual assault is his 
own wife and is not under 15 yean of age, in which case, he shall be 
punished with imprisonment of either description for a term which 
may extend to 2 years or with fine or both. 

Provided that if the father. grandfather or brotber commits tbe 
sexual assault. he sball be punished with rigorous imprisonment for a 
term that shall not be less than to yean but which may extend to life 
iinprisonment. 

Provided that the Court may, for adequate and special reasons 
to be mentioned in the judgement, impose a sentence of imprisonment 
for a term of less than 7 years. 

-----._. 
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COMMENT - A common punishment has beeD prescribed for the various acts of 
sexual assault. Sexual assault by a man on his wife has been 
differentiated from sexual assault by a man on any other woman. Not 
oaly that, the punishment prescribed for the two is also different. 
However, the paragraph underlined ... been additionaDy added. 

Section 376 (2) - Punishment for Aggravated Sexual Assault 

(a) Whoever commits sexual assault within the meaning ofS.375 A (1) (a - f) 
read with S. 375 (2) (a) or (b) shall be punished with imprisonment of 
either description for a term that shall not be less than 10 years but which 
may be for life and with a punitive fine. 

Provided that the Court may, in exceptional circumstances to be 
recorded in the judgement, impose a sentence of imprisonment for a tenn 
of less than 10 years but not less than 7 years. 

(b) Whoever commits sexual assault within the meaning of S.375 A (1) (a - f) 
read with S. 375 (2) (c ) shall be punished with imprisonment of either 
description for a term that shall not be less than 2 years but which extend 
to 5 years and with a punitive fine. 

(d) Whoever commits sexual assault within the meaning of S.375 A (1) (a - f) 
read with S. 375 (2) (d) shall be punished with imprisonment of either 
description for a term that shall not be less than 2 years but which extend 
to 3 years and with a punitive fine. 

COMMENT - The punishment for the acts of 'Aggravated Sexual Assault' has been 
given in S. 376 (2) of the Law Commission's proposal as a tenn that may 
be for life but shall not be less than 10 years along with a punitive fine. 

Section 376 (3) - Punishment for Sexual Assault uI S.375 A (2) 

(a) Whoever commits sexual assault within the meaning of S.375 A (2) (a), 
(b) or (c) where the minor is over 12 years of age, read with S. 375 (2) (a) 
or (b) shall be punished with imprisonment of either description for a term 
that shall not be less than 10 years but which may be for life and with a 
punitive fine. 

(b) Whoever commits sexual assault within the meaning ofS.375 A (2) (a), 
(b) or (c) on a minor of over 12 years of age, read with S. 375 (2) (c) shall 
be punished with imprisonment of either description for a term that shall 

\ 
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not be less than 5 years but which may be for 7 years and with a punitive 
fine. 

Whoever commits sexual assault within the meaning ofS.375 A (2) (a), 
(b) or (c) on a minor of over 12 years. of age, read with S. 375 (2) (e) shall 
be punished with imprisonment of either description for a term that shall 
not be less than 7 years but which may be for 10 years and with a punitive 
fine. 

Section 376 A - Punishment for Sexual Assault of a Minor up to the ewe of 
12 years and uI S.375 A (3) 

(a) 

(b) 

(c) 

(d) 

Whoever commits sexual assault on a minor person up to the age of12 
years or under S.375 A (3) read with S. 375 (2) (a) or (b) shall be punished 
with imprisonment for life and with a punitive fine. 

Whoever commits sexual assault on a minor person up to the age of 12 
years or under S.375 A (3}read with S. 375 (2) (c) shall be punished with 
imprisonment of either description for a tenn that shall not be less than 3 
years but which may be for 5 years and with a punitive fine. 

Whoever commits sexual assault on a minor person up to the age of 12 
years or under S.375 A (3) read with S. 375 (2) (d) shall be punished with 
imprisonment of either description for a tenn that shall not be less than 7 
years but which may be for 10 years and with a punitive fine. 

Whoever commits sexual assault on a minor person up to the age. of 12 
years or under S.375 A (3) read with S. 375 (2) (e) shall be punished with 
imprisonment of either description for a term that shall not be less than 2 
years but which may be for 3 years and with a punitive fine. 
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Th&C~" 
LaW Commission'of India 
srnistrfBhawan·-. " 
Gate 1:2 , 
-,tt'- Floor.· .' -: .. 

Dear Justice- Reddy, 

-0-\- ·.uDxtmE-D 

9/13199 

As requested by the Commission, please find ene/osed recommendations to be 
considered by the Law Commission regarding amendments to investigation, 
procedure and evidence in Sexual Assault cases. . 

We do have seme additional concerns 'Nhich we 'NOu/d like to clarify with the 
Commission at the time of our next meeting. This includes examining 
implications of a "gender neutral' law. . 

Once again, we wish to- exp! ess--otJl S;llcel e 91 atitode for-tfte-time, -ce-operation 
and serious concern shown by the Commission on this issue. 

Best Regards, 

~ I~/ / ~ 
1ic~/~ 
, 

For: 

Naina Kapur 
(Director, Sakshi) 

Jasjit Pun~wal 
(Director, IFSHA) 

Kirti Singh 
(AI DWA) 
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The' Law Commission in its 841h report has made, several suggestions feF: tRa 
interrogation, investigation and medical examination incases relating to rape and 
sexual assault against vvcmeA. The suggestioA8 with same modifiGatiens she~dd . 
be incorporated in the law. Certain other amendments to the law of Evidence 
which will facilitate the trial of a complainant of sexual assault are also being 
suggested. 

1. The Law Commission hassuggestod that where the statellJelll cf-a victim girt 
child below 12 yea~s of age is to be recorded it shoutd be done by a woman 
Police Officer or by a ~man who belongs to an organsiation interested in 
the cause of VoIOmen C)f children. 

Our R8Comm~ndatio", 

i. The statement of any complainant of sexual assault should only be recorded by 
a VoIOman police officer QLby any other women interested in the cause of the 
women or children. 

ii. The statement of a complainant of sexual assault should be made in the 
present of a relative or friend of the complainant's choice. 

iii. The interrogation of a complainant should only be carried aut at her home or 
place of her choice and necessary clarification to Sectron 161 should be made as 
suggested by the Law Commission. 

In view of the above we-&uggest the followin~~L 

I. A new sub-section 3 to section 160 of the Code of Criminal Procedure be 
added as under: 

"(3) Where under this Chapter, the statement of a complainant of a sexual 
offence is to be recorded S\Jch statement sharr be recorded either by a woman 
p~ice officer Q[ by a woman social worker, in the absence of a woman police 

,;:;a officer." 

"(4) a) Where the woman PQlice officer is not available to record the statement of 
~ the complainant of sexual assault, the officer in charge of the poficestatian stTatr,' 

to facilitate recording of the statement, forward a 'Mitten request to a social 
worker who shall upon completion submit the same to the officer in charge. JI 
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b) Should the"$8id~ statement require . further clarification- or . amplification, the 
officer-in-charge may seek the same from the complainant either in person or 
through the social worker.· . 

(5) a) The statement at th& gjrt recorded and forwarded under sub-sections (3) 
and (4) .above shall, for. the purpose of the law- relating to, the. admissibility in 
evidence of statements made by any person, be .deemed to be .a statement 
recorded by a police officer." 

II. The follOwing proviso shall be substituted for the present proviso of Section 
160(1 ): 

"Provided that no male person under the age of 16 years or woman, shall be 
required to attend at any place other than his or her home or place of his or her 
choice." 

III.The following sub-section should be inserted after Section 166 of the I.P.C. to 
punish a police officer who fails to record a statement as stated above, 

"166.VVhoever being a public servant: 

(A) disobeys any direction of the law prohibiting him from requlnng the 
attendance at any place of any person for the purpose of investigation into an 
offence or other matter, or 

(8) disobeys any other direction of the law regulating the manner in which he 
shall conduct such investigation, t6 the prejudice of any person, 

"shall be punished with imprisonment fer a term which may extend to one year or 
with fine or with both." 

IV, A new Sub-section (6) should be inserted to Section 160 of the Code of 
Criminal Procedure: 

"(a) Where, under this Chapter, the statement of a male person under the age of 
16 years or of a woman is recorded by a police officer, either as first information 
of an offence or in the course of an investigation into an offence, a relative or 
friend of such male person or woman, and also a social worker of the 
complainant's choice shall be allovved to remain present throughout the period 
during which the statement is being recorded " . 

(6) TO'8nsure that the offence relating to sexual assault is promptly recorded the 
following section should also be added to the I.P.C. as recommended by the 
Law Commission with slight variations: 

"167A: Whoever, being an officer in charge of a police station and required by 
law to record any information relating to the commission of a cognisable offence 
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raportadi:to .. himi: . refuses to reeord- such information shall be punished With 
imprisomnent of either description for a term which may extend to one year and 
with punitive fine. ~' 

V. " A1J:.: r:egards: the' medical examination. of the victim and the accused we 
recommend the following~ ~fojlowing sections should be inserted in the Code of 
Criminal'. Procedure: 

"164(A) Where a case of sexual Assault is reported to any police person, the 
complainant Is reported to any police person, the said police person shall without 
any delay have the complainant medically examined by a registered medical 
practitioner. 

(8) The registered medical practitioner(s) to whom such person is brought shall 
without delay examine the complainant and prepare a report specifically 
recording the result of the complainant, examination and giving the following 
details: 

i) the name and address of the victim and" of the person by whom she was 
brought 

Ii) the age of the person 
iii) the general mental and emotional condition of the complainant 
iv) any signs of sexual assault to the mouth, anus, genitalia 
v) any marks on or injuries to the body 
vi) other material particulars in reasonable detail" 

(C) The report shall state precisely the reasons for each conclusion arrived at. 

(0) The report shall specifically record that the consent of the victim or of some 
person competent to give such consent on her behalf to such examination has 
been obtained. 

(E) The exact time of the commencement and completion of the examination 
shall .also be noted in the report and the registered medical practitioner 
shall without d'elay forward the report to the complainant and the 
investigating officer. The investigation officer shall forward it to the 
Magistrate (referred to in Section 173(5)(a) as part of the documents, 

(F) Nothing in this Section shall be construed as rendering lawful any 
examination without the consent of the victim or of any person competent to give 
such consent on her behalf." 

VI. The following sections should be added to Section 53A of the Code of 
Criminal Procedure as recommended by the Law Commission: 

---------
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I.'Sections 53· (1A)~, (t8). 1(C), and (10), Code of Criminal Procedure, 1973 to be 
inserteci, , 

(1 A) When a person accused of sexual assault or an attempt· to sexual assauft is 
arrested: and an examination of his.. person, ia. to...ba..mada..uoder .tbia. section,.. he. 
shalt be sent without del,ay to the registered medical practitioner by whom he is to 
be examined, 

(18) The registered medical practitioner conducting the examination shaJl 
(without delay) examine such person and prepare a, report specifically recording 
the result of his examination and giving the following particulars: 

i) the name and address of the accused and of the person by whom he was 
brought 

ii) the age of the accused-
iii) other material particulars including traces of blood, semen, and-evidence 

of any recent sexual activity in reasonaere detaiT' and 
iv) any other marks of injury, if any, on the person of the accused. 
(1C) The report shall state precisely the reasons for such conclusion arrived at 

(10) The exact time of commer.cement and completion of the examination shall 
also be noted in the report and the registered mediC21 pi asmic: 101 sllajJ: *d~ 
delay forward the report to the investigating officer who shall forward it to the 
Magistrate referred to in Section 173--as-part of the doCtJments: ~ed to in 
clause (a) of sub-section (5) of that Section." 

VII. While granting bail to an accused in a sexual assault case, the accused shall 
be restrained from being in proximity of the child from in any manner 
whatsoevel. The QQ!'S sbo, lid he plac,d on the accused to show compliance with 
this restriction. . 

VIII. In a case of sexual assault there shall be no interference with or disturbance 
of the complaninant's natural habitat by/ through the criminal justice process. 

IX. The investigation and trial of all sexual offences should be time bound and not 
take more than 6 months at the most. Particular care should be taken to address 
the memory needs of children who have been sexual abused. 
X, It should be clarified that the "social IMJrker" described above should be a 
\Wman interested in/working fOi the cause of 'NOmen and/or children and familiar 
with issues of violence. 

Our Recommendations for changes to the Indian Evidence Act, 1872 

1 ) Section 114 of the Evidence Act s shall be amended to read as follows: 

u 114A In a prosecution for aggravated sexual assault under Section __ _ 
where sexual intercourse (as defined thereunder) is proved and the question is 
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whether it was without the consent of the complainant and she states in her 
evidence before the Court that she did not consent, the cOurtshalrpresume that 
she did not consent." 

2) Section 155(4) of ~he Evidence Act Yltich alloWs, questions: regarding the 
"general immoral character of a prosecutrix in a trial for 'rape' or 'attempt to 
ravish'· must be deleted. ". 

3) The following clause 4 will be added to section 146 of the Evidence Act: 

"4 In a prosecution for sexual assault - or attempt to commit sexual assault where 
the question of consent is at issue, it shall not be permissible to adduce evidence 
or to put question in the cross-examination of the complainant as to her previous 
sexual history I character and conduct for providing such consent or the quality of 
consent." 

4) Given the existing reality and limitations of accessing proper health care 
systems, a special provision should provide that the absence of a medical report 
in a case of sexual assault shall not be used against the complainant. 

SPECIAL PROVISIONS FOR CASES OF CHILD SEXUAL ABUSE 

We strongly feel that a minor complainant of sexual assault should not have to 
give her/his oral evidence in the presence of the accused, as this will certainly 
traumatize the minor. Appropriate changes in the law to prevent a minor witness 
from being traumatized by court procedure should therefore be introduced. 

While steps are essential to reduce "system abusen of child complainants, it will 
be very difficult to totally eliminate this. N~vertheless, the use of the criminal 
justice system to its fullest extent must be an important part of the strategy for 
dealing with child sexual abuse. 

The co-ordination and use of both social and legal interventions is necessary to 
minimize unnecessary interference with or disruption of the child complainant, to 
help create a safe environment in which the child can revocer, and to provide 
maximum leverage for the control and treatment of the offender. 

SUGGESTIONS 

In this regard we wish to suggest the following for redress of child sexual' abuse 
cases: 

1. A minors testimony in a case of child sexual abuse should be recorded in 
court at the earliest possible opportunity in the presence of a judge and child 
SL!pport person i.e. this may include a familylfriend, relative or social worker that 
the minor person trusts. 
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For this purpose the court should take steps to ensure at least one of the 
following: 

I. permitting use of a videotaped interview of the child's statement by the 
judge (in the presence of a child support person) 

ii. allow a child to testify via closed circuit television orfrom behind a screen 
to obtain a full and candid account of the acts complained of. 

iii. The cross-examination of a minor should only be carried out by the judge 
based on written questions submitted by the defense upon perusal of the 
testimony of the minor. 

IV. Whenever a child is required to give testimony, sufficient breaks should be 
given as and wnen required by the child. 

2) All cases of sexual assault must be tried by Special Courts with court 
personnel including judges, prosecutors, counselors, specially trained/sensitised 
to issues of sexual assault. 
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ANNEXURE E 

NATIONAL COMlyfISsrON FOR WOlvIEN 

I attended the meeting with Mrs. Leela Seth. Member. Law; 
Conmission of India on 16.9.99 at 11.0 a.m on the subject of proposed 
legislative provisions pertaining to sexual assault. This m~eting arose out 
of a petition made by Sakshi vs. Union of India drawing the attentioin of the 
Supreme Court to Ute fact that the present laws relating to rape, are not 
adequate to cover various sexual attociti-es against women or child sexual 
abuse. sBkshi proposed a draft amendment to the present provisions in IPC 
and the same carne up for examination by the Law Conunission. Hence' Law 
Commission also prepared a draft and wanted tbe cormnents of NCW. The 
ChaiJl>erson. NeW desired that I should atterid this meeting on behalf of the 
NCW. 

I have given following suggestions on behalf of the New:-

1) The present word rape is proposed to be replaced by 
word sexual assault. This is agreed to: 

2) The provisions relating to child sh()utd be mentioned 
separately so that specific cases of child sexual abuse may set 
proper focus; 

3) Under the draft only tvvo levels of sexual asS8l1lt have 
been recognised: 

i) Which is equivalent to rape and hence 
punishable with punishment which is 7 years and upwar~ 

ii) Cases coming under unlawful sexual contact for 
which maximum punishment proposed is simple imprisornnent 
for three years. (sexual annoyance not involving physical 
contact is dealt with separately u/s 509) 

I have suggested that we may recognise the three degrees of sexual 
assault: 

1) Cases which are equivalent to present word rape as 
proposed under 375 (a) to (d) 

ro" 
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. D.) Cues of grievioul sexual ~lt where actual rape 
may not bave been per.fonned but there is either an intention to kill 
the spirit of the victim and instil a fear psychosis or, the ~ 
undergone by the victim i. of extreme nature. ~ 

Ill) Other cases of unlawful sexual contact which need not 
nacllillrily invoke Berious trauma or lever PlYchosis as I proposed 
under 376 ofIPC. . 

Alternatively the proposed 376(E) should provide for a punishment 
of rigorous imprisomnent upto 7 years for general oategory and for 10 'YeU'S 
in case of children, so that it can effectively cover cues under category II 
above. 

I have also put forward the view that the 2nd alternative will not be . 
abie to focus upon the trauma undergone by the victim and only if the case 
is handled with sufficient sensitivity then punishment upto 7 years and' 
corrmensurate with the mental trauma undergone by the victim will be 
awarded. 

4) The present draft lists out six circumstances of sexual assault 
and clarifies by way of explanation that "SEXUAL INlERCOlJRSE BY A 
MAN ~lTH HIS O'NN 'WIFE (TIfE WIFE NOT BEING UNDER 
FIFTEEN YEARS OF AGE, IS NOT SEXtJ AL ASSAIJL T" 

I have suggested that. marital sexual intercourse by a man with his 
wife without consent should also be considered as sexual assault At the 
most, unlike in other six categories the onus of estab(jshing that consent was 
not given may lie with the wife. I have also suggested the inclusion of the 
8th circumstance of sexual assault which would replace the proposed 
376(A) and would read as below: 

"Where a man has sexual intercourse with his wife who is 
living separately from him either under a decree of separation or 
under any custom or usage or for any other reason whatsoever, 
without her consent" . 

5) I have suggested that the proVlglons of proposed 376(B). 
376(C), 376(D) may be combined together and be caned custodial sexual 
intercourse (the word custodial having the suggested meaning only for the 
pwpose of this section) so WI to include sexual intercourse by any public 
servant. police officer. superintendent of jail, remand home, hospital 
incharge or other institutions by virtue of which a man can exercise authority 
or control over the inmates. This is only a drafting suggestion . 

PURL: https://www.legal-tools.org/doc/1c639d/



t ___ - ----- --- ------
,FAX 91113238154 New - DELHI 

IdJ 02 
IaI all 

I have also BUt8ested that the punishment for this should be a 
minimum of three years which may extend upto 7 years and also liable for 
fine. 

I would like to emphasise here that these, proposed sections 376 (B), 
376(C) and 376(D) are meant for covering -cues of custodial seXllal I 
intercourse not amounting to offence of sexual asHllJt i. e. not without the 
consent. 

Hence, an express expllUUltion should be added to say that in such 
cases sexual intercourse will be presumed to be sexual assault when the 
victim saya thai she had been assaulted without consent. and the burden of 
proof will lie on the accused penon. 

This express explanation is awilahle under the present Act but not 
proposed in the draft. 

Above are the ~ points made by me, 

fA. ~ ~ "-..!....., ~ l!f;_ .JI_ sr 

Mrs. Leela Seth 
Member 
Law Commission of India 
Sbaatri BluMm 
New Delhi 
Fax No. 3388870 

~_ '~--...h-- ~ tJ~. 
\ 

~.~. 1.1\ r-- ~.t...~ 
\ 

(LeenaMehendaJe) 
Jt. Secretary 

17.9.99 
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Smt. Leena MehendaJe 

~~ 
JOINT SECRETARY 

Tel. : 3236110 
Fax 3236154 

lAS 

Justice Mrs.Leela Seth. 
Member, 
Law Commission of India. 
Shastri Bhawan. 
New Delhi. 

-~ . 
Government of India 
w{t7;r ~ 3fT<it7r 

National Commission fOT Women 
4, ffl ~ :J'TTT!21Tlf 1fTTf 

4, Deen Dayal Upadhyaya Marg 
<rt ~-110 002 
New Delhi-ll0 002 

October 14, 1999. 

Sub,ject: Proposed legislative provisions pertaining to sexual assault 

Madam. 

TIlls is in the furtherance to the suggestions made earlier on the behalf of 
the Commission on the above referred subject. I would like to bring in to your 
kind notice that the Commission has proposed tbllowing amendments in the 
Indian Evidence Act. to the Department of Women and Child Developmen~ 
Ministry of Human Resource Development. 

- Steps should be taken to delete section 155(4) of the Indian Evidence Act, 
1872, which reads as: 

;'when a man is prosecuted tor rape or an attempt to ravish, it may be shown 
that the prosecutrix was of generally immoral character", 

- Se.ction 54 of Indian Evidence Act should be amended to include the 
tollowing: 

"In case of rape, the prosecution can adduce the evidence to establish the 
previous bad character of the accused which shall be relevant to the case," 

I 
Yours faithfully, 

---\ 

L\- ~~ 
(LEENA MEHENDALE) 

I 
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Extract .of section 409B of' the·cr:i..aes Act, 1900 (Hew 
South Wales) and recngnen4atioa8 0& t.a. at.., Ie .. 
Wal •• Law Commission pertaining to it aade in its 
Report 87 on Review of MIction 409B of the crise. Act 
1900 eM., (Sov. 1998) 

LIST OF RECOMMENDATIONS 

I RECOMMENDATION 1 

Section 4098 should be retained. 

i RECOMMENDATION 2 
I 

Section 409B should be amended to provide as 
follows: 

4098.(1)(a) This section applies to criminal 
proceedings for a prescribed sexual offence, whether 
those proceedings are for that offence alone, or 
together with any other offence (as an additional or 
alternative count). 

(b) This section applies to all stages of criminal 
proceedings, including bail, committal, summary 
hearing, trial, sentencing, and appeal. 

(c) This section applies to an inquiry into a conviction 
for a prescribed sexual offence under Part 13A of this 
Act. 

(d) In this section: 

"the accused person", in relation to any 
proceedings, means the person charged with a 
prescribed sexual offence; 

"the complainant", in relation to any 
proceedings, means the person, or any of the 
persons, upon whom a prescribed sexual 
offence with which the accused person is 
charged is alleged to have been committed; 

"prescribed sexual offence" means: 
(I) an offence under section 61B, 6iC, 610, 

61E. 611. 61J, 61K, 61L, 61M, 61N, 610, 6SA, 
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66, 66A, 66B, 66e, 660, 66F. 73, 74. 78A, 
788, 78H, 781, 78K, 78L, 78N. 780, 780, 
80A, 86, 87, or 89; 

(ii) an offence (such as an offence under 
section 37 or 112) which includes the 
commission, or an intention to commit, an 
offence referred to in paragraph (i); or 

(iii) an offence of attempting, or of conspiracy 
or incitement, to commit an offence 
referred to in paragraph (i) or (ii). 

(2)(a) In proceedings to which this section applies, 
evidence relating to the sexual reputation of the 
complainant is inadmissible. 

(b) Notwithstanding subsection (2)(a), evidence about 
any sexual experience or sexual activity, or lack of 
experience or activity, of the complainant shall not be 
inadmissible merely because it also relates to the 
sexual reputation of the complainant. 

(3)(a) In proceedings to which this section applies, no 
evidence shall be admitted about any sexual 
experience or activity of the complainant, or lack of 
sexual experience or activity, except with leave of the 
court. 

(b) For the purposes of subsection (3)(a), "sexual 
experience or activity" includes sexual experience or 
activity to which the complainant did not consent. 

'of 

(4) The court shall not grant leave under 
subsection (3)(a) unless: 

(a) the court is satisfied that the evidence has 
significant probative value to a fact in issue or to 
credit; and 

(b) the probative value of the evidence sought to be 
admitted substantially outweighs the danger of 
prejudice to the proper administration of justice, 
taking into account the matters set out in 
subsection (6); and 
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(c) the party seeking to admit the evidence has 
complied with the requirements in subsection (7), 

(5) Evidence of a complainant's sexual experience or 
activity is not admissible to support an inference that, 
by reason only of the fact that the complainant has 
engaged in sexual activity or_ has had sexual 
experience, the complainant: 

(a) is the type of person who is more likely to have 
consented to the sexual activity that forms the 
subject-matter of the charge; or 

(b) is less worthy of belief. 

(6) In determining whether the probative value of the 
evidence sought to be admitted substantially 
outweighs the danger of prejudice to the proper 
administration of justice under s 409B(4)(b), the court 
shall take into account the following matters: 

(a) the interests of justice, including the right of the 
accused to make a full answer and defence; 

(b) the distress, humiliation, or embarrassment which 
the complainant may suffer as a result of leave 
being granted; 

(c) the risk that the evidence may unduly arouse 
discriminatory belief or bias, prejudice, sympathy 
or hostility in the jury; 

(d) the need to respect the complainant's personal 
dignity and privacy; 

(e) whether there is a reasonable prospect that the 
evidence will assist in arriving at a just 
determination in the case; 

(f) any other factor which the court considers 
relevant. 

(7) The party seeking leave under subsection (3)(a) 
must do so by application to the court in writing and 
must: 

xi 
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(a) set out: 
(i) the nature of the evidence sought to be 

adduced; and 
(ii) how the evidence has significant probative 

value to a fact in issue or to credit; 
(b) give a copy of the application to the other party 

within such time before the hearing of the 
application as the court may prescribe or 
considers to be appropriate in the interests of 
justice in the particular case. 

(8) The court must hear an application to grant leave 
under subsection (3)(a) in the absence of the jury (if 
any) and the public. 

(9) The complainant is not a compellable witness at 
the hearing of an application for leave under 
subsection (3)(a). 

(10) At the conclusion of the hearing of an application 
for leave under subsection (3)(a), the court must make 
a determination whether or not to grant leave to admit 
the evidence and must record or cause to be recorded: 

(a) the reasons for that determination; 
(b) where the court grants leave to question the 

complainant, the nature of the evidence which 
may be elicited. 

(11) Where evidence of a complainant's sexual 
experience or activity is admitted at trial under this 
section, the judge shall give a warning to the jury to 
the effect that they must not infer, by reason only of 
the fact that the complainant has engaged in sexual 
activity or has had sexual experience: 

(<11 that the complainant is less worthy of belief; 
(b) where consent is an issue at the trial, that the 

complainant is the type of person who is more 
likely to have consented to the sexual activity that 
forms the subject-matter of the charge. 
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Review of section 409B of the Crimes Act 1900 (NSW) 

~. 1 Section 409B currently provides [IS follows: 

409B.(1) In this section: 

, .~ , 

"the accused person", In relation to any proceedmgs, 
means the peraon who stands. or any of the persons who 
stand, charged in those proceedings with a prescribed sexual 
offence; 

"the complainant", in reiation to any proceedmgs. means 
the person, or any of the persons, upon whom a prescnbed 
sexual offence with whIch the accused person stands charged 
in those proceedings is alleged to have been committed, 

(2) In prescribed sexual offence proceedings, evidence 
relating to the sexual reputation of the complamant IS 

inadmissible. 

(3) In prescribed sexual offence proceedings, evidence which 
dIscloses or implies thFlt the complainant has or may 
have had sexual experience or a lack of sexual 
experience or has or may hu\'e taken part or not ~aken 
pan in any sexual actlvity is inadmissible excepL: 

(a) where it is eVIdence: 

(i) of sexual expenence or a lack of sexual 
expenence of, or sexual activity or a lack of 
sexual aCtiVIty taken part 111 by, the 
complainant at or about the time of the 
COmlnlSSlOn of the alleged prescribed sexual 
offence: ami 

:~l) of events W!11Cn <lre alleged to form 1)art of a 
connected set of Circulllstances in which the 
alleged prescnbed sexual offence was 
committed: 

:.1); where it is evidence relating to a relationshIp WhICh 
was existing or recent at the time of the commission 
.J1 the alleged p!'e3cribed sexual offence. being a 
relation1'hlp between the accused person and the 
complainant: 

where: 

t;) the accuseJ. person is alleged to have had 
;;exuai mtercourse. as defined in sectio:i 61H!1l, 
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wIth the complainant and the accused person 
does not concede the sexual intercourse so 
alleged: and 

(ii) it is e'ndence relevant to whether the presence 
of semen, pregnancy, disease or injury is 
attributable to the sexual intercourse alleged to 
have been had by the accused person: 

(d.) where it is evidence relevant to whether: 

Ii) at the time of the commission of the alleged 
prescnbed sexual offence, there was present III 
the complainant a disease which, at any 
relevant time, was absent in the accused 
person; or 

(ii) at any relevant time, there was absent in the 
complainant a disease which, at the time of the 
commission of the alleged prescribed sexual 
uffence, was present in the accused person; 

(e) where it is evidence relevant to whether the 
allegation that the prescribed sexual offence was 
committed by the accused person was first made 
foilowrng a realisation or discovery of the presence 
uf pregnancy or disease in the complamant (berng a 
realisation or discovery which took place after the 
commission of the alleged prescribed sexual offence); 
or 

d,) where it is evidence given by the complamant 111 

cross-exalTIlnation by or on behalf of the accused 
person, being eVidence given in answer to a question 
which may, ;JUrsuant to subsection (5), be asked, 

:ltld its probatl':e value outweighs any distress, 
humlliatiol:. or embarrassment which the complainant 
might sUlter as a result of its admlssion. 

(4) In prescribed sexual cffence proceedings, a witness shall 
not be asked: 

(U) co gIve eVldence which is madmissible under 
subsection (2) or (3); or 

(b) by ,)1' on be!1alf of the accused person, to gIve 
eVIdence whlch IS or may be admissIble 'lUder 
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Review of section 4098 of the Crimes Act 1900 (NSW) 

subsection (3) unless the Court or ,J u"tlce has 
previously dec1ded that the evidence \vo,dd, 1£' given, 
be admissible. 

(5) In prescribed sexual offence proceedings. where the 
Court or .Justice is sansfied that: 

(a) it has been disclosed or implied In the case for the 
prosecution against the accused person that the 
complainant has or may have, during a speclfied 
period or without reference to any period: 

(i) hac! sexual eXf,erience, or a lack of sexual 
,;>xperience, of a general or specified nature; or 

\11) taken part or not taken part ::1 sexual activity 
of a general or s):ecified nature: ::md 

(b) tile :lccused person mIght be unf::nrly preJudiced if 
the complainant Gould not be cross-examined by or 
em behalf of the accused person m l'eiation to the 
disclosure or implicanon, 

the complainant may be 50 cross-exammed but only in 
l'ebtlOn to ,he experience or activity of the nature (if 
any) so specified during the period (if any) so specified. 

(6) On the tnal of a person, any question as to the 
admissibility of evidence under subsection (2) or (.'3) or 
the right to cross-examine under subsection (5) shall be 
decided by the Judge in the absence of the Jury. 

(7) \V~1ere a Court or ,Justice has decided that evidence 1S 
admissible under subsection (3), the Cou:'t or .J ustice 
shall, before "he evidence is given, record or C:lllse to be 
recorded in writing the :1ature and scope 1)1 the evidence 
that is so adm:ssible and the reasons :'cr th:lt cieclsion. 

IS) Nothir.g in this sectlOn authOrIses the adm1ssion of 
evidence of a kind which was :nadmissible immediately 
before the sommencement of this section. 

,).) Section -109B applies to two types of enden2e: 

• evidence or' a complainam;'s "sexual reputanon": and 

• evidence uf a complainant's'sexual experiel"ce" . 

14 

PURL: https://www.legal-tools.org/doc/1c639d/


