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TEL. : 3384478
' Residence :
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NEW DELMI - 110 011

r TEL. : 2019488

-

r March 25, 2000

- Dear Shri Jethmalaniji,

!r" I am forwarding herewith the 172nd Report on Review of Rape Laws.

[

2. In Writ Petition (Crl.) No.33 of 1997, the petitioner, “Sakshi” an organisation
interested in the issues concerning women, approached the Supreme Court of India inter alia
for directions concerning the definition of the expression “sexual intercourse” as contained in
section 375 of the Indian Penal Code.

' rm

3. The Supreme Court by its order dated 13th January, 1998 directed the Law
Commission to indicate its response with respect to the issues raised in the above writ
petition. The Commission filed an affidavit dated 28.7.1998 setting out in extenso the
- portions of its 156th Report on the Indian Penal Code dealing with the issues in question. In
the said Report, the then Law Commission (14th Law Commission) did not agree with the

i

-
L viewpoint of the writ petitioners except in certain minor respects. The Supreme Court was
inclined to agree with the submissions of the writ petitioners that the contents of the 156th
r Report did not deal with the precise issues raised in the writ petition.
4. On the directions of the Hon’ble Court, the petitioner drew up a note containing the
r precise issues involved in the petition. The Commission was asked by the Hon’ble Court by
- its order dated Sth August, 1999 to examine the said issues afresh. The Court observed that

the issues needed a thorough examination. By the said order dated 9th August, 1999, the

Hon’ble Court requested the Law Commission “to examine the issues submitted by the

- petitioners and examine the feasibility of making recommendations for amendment of the
Indian Penal Code or deal with the same in any other manner so as to plug the loopholes”.

-
- 5. A copy of the draft of comments prepared by the Law Commission was thereafter
- forwarded to Sakshi inviting their views thereon and for suggesting changes of a procedural
EL nature, whether in the Criminal Procedure Code or the Evidence Act. Later on, three other
organisations, namely, Interventions for Support, Healing and Awareness - [IFSHA, All India
- Democratic Women’s Association - AIDWA and the National Commission for Women -
L NCW also presented their views on the proposed suggestions.
- 6. After detailed discussions with these organisations, the Commission has
5__ recommended changes for widening the scope of the offence in section 375 and to make it
gender neutral. Various other changes have been recommended in sections 376, 376A to
r 376D. We have also recommended insertion of a new section 376E dealing with unlawful
L .
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Chairman, Law Commission of India ' ngﬂl.m:z&
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) NEW DELHI- 110011
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r

sexual contact, deletion of section 3770f the IPC and enhancement of punishment in section
~ 509 of the IPC. In order to plug the loopholes in procedural provisions, we have also
recommended various changes in the Code of Criminal Procedure, 1973 and in the Evidence

Act, 1872.

— 7. The Hon’ble Supreme Court forwarded vide its order dated 18.2.2000 the comments
of the petitioner on the Response and Recommendations of the Law Commission of India for

- consideration. The Commission accordingly considered those comments and submitted its

- further response and recommendations dated 14.3.2000 to the Hon’ble Court. The Report
being forwarded now also includes the said further response and recommendations dated
14.3.2000.

8. The present Report focuses on the need to review the rape laws in the light of
increased incidents of custodial rape and crime of sexual abuse against youngsters. The crime
~ of sexual assault on a child causes lasting psychic damage to the child and as such, it is
- essential to prevent sexual abuse of children through stringent provisions. The UN

Conventions and various constitutional provisions also underline the need for protecting the
. child from all forms of sexual exploitation and sexual abuse. This Report aims at the
— attainment of these objectives.

With regards,
Yours sincerely

m (B.P. Jeevan Red
Shri Ram Jethmalani,
Minister for Law, Justice & Co. Affairs,
Government of India’
- Shastr1 Bhavan,
New Delhi
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Background

CHAPTER ONE
Introduction

1.1, Under an order dated August 9, 1999 made in Writ
Petition {(Cril) No.33 of 1997, the Supreme Court of India
requasted the Law Commiésion “"to examine the issues raised
by the patitioners and examine the feasibility of making
recommandations for amendment of the Indian Penal Code or
deal with the same in any other manner so as to plug the

loophoies,”

1,1.1. The patitioner 'Sakshi’, an organisation
interested 1in the ijssues concerning women, had approached
the Supreme Court of India with the aforesaid Wwrit
Patition praying for (a) issuance of a writ in the nature
of a declaration or any other appropriate writ or
direction declaring 1inter alia that ‘sexual intercourse’
as contained in section 375 of the Indian Penal Code shalj}
incliude all forms of penetration such as penile/vaginajl
penetration, penila/oral penatration, penile/anal
penatration, finger/vaginal and finger/anal penetration
and object/vaginai penatration and (b)) to issue a
consequential writ, order or direction to the respondents
in the Writ Peatition and to their servants and agents to

registar all such cases found to be true on investigation,

t.1.2. Tha Law Commission was not made a party to the
writ Patition., The Supreme Court however directed the Law

commission, by its Order dated 13th January, 1998, to
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indicate its response with respect to the issues raised in
the said Writ lPetition. The Law Commission 1in its
affidavit datad 25.3.1995 brought to the notice of the
Hon'tle Court that the 158th Report of the Law Commission
on the Indian Penal Code had deait, inter alia, with the

issues raised in the Writ Petition, but since the said

Raport was not yvet piaced on the tapie of tne Houses of
Pariiament, ithe matter may bDe adiourned Dy a few months,

The matter was adjourned by three months. Meanwhile, the

aforesaid Report o7 the Law Commission was placed on the
table of both The Houses of Fariiament. Theraeafter, the
Law Commission filed its affidavit dated 23.7.38 setting
out in exTenso Lhne portions of the saitd Report dealing
with the issues 11 gquestion. 3ufiice it to say that oy
and Targe Lhe then Law Commission (id4th Law Commission)

oT Law, Justice and Company AftTairs, that the HAon’'bie

nat  the contents of the 158th Report of  the

according To them the Report did not deal with the precise

------- P S
REavial -3
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consideration of the
Government of India.

the said submissions

issuss by
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I

the Law Commission and the

p— 1
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sues’ submitted

/]

1.2. "Precise issues”.- The ‘precise i

by the petitioner bafora the Court and which have been

sent to the Law Commission Tor consideration are divided

into three parts (Annexuire-A), Part I carries the title

Pracise issues submitted Tor consideration of the Law

Commission and the Government of India”. Fart II carries

the heading "Existing inadeguacies” and Part III is titled
"3uggestions for amendment to the Indian Penal Code”. wWe
shalil set out in brief the substance o the submissions
made in ali The Three parts.

1,21 Part 1: Precise issues submiitied for consideration

of the Law Commission and the Government of India.- (1]

Maving regard ©o the widespread prevalence of chiild sexual
apuse, wouid 1T not be appropriate teo incijude all Torms of
penetration SUCH As peniie/vaginat penstration,
penilesoral DeNeTrATion, peniie/anal penetiratior

finger/vagina and finger /ana’ pepetration and

objecit/vaginal penetration within the meaning of LThe
expression "penefration” in the Exolanation to section 373
o7 The PG The restricltive interpretation o7
‘peretration’ in the Explanation to  section 375 defeats

Dhe very oilrpose and object underiyving section 376{(2)(f);

(23 Is it ot wrong to classify the penstrative  apuse
oF & chiid Deiow The age of 12 as unnatural offence undsr
Se;tTOﬁ 277 IR or as outraging the modesty of a woman
under saction 354, depeinding upon  the ‘type’ of
cenetration ignoring the “impact’ on such child.
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[

(3) I it not wrong to continue to treat

[17]

non-consensual penetration upon such a child as offance
under section 377 IPC on par with certain forms of
consensual penetration (2.g. consensual homoseaxual seax)
whera consenting party can be held l1iable as an abettor or

otherwise.,

1.2.2. ‘tAppendix A’ appended to PRPart I contains three

notes, which we 2hall rafer to in seriatum:

Note 1: The Explanation to sections 3758 and 376 says tThat
"penetration 18 sufficient t©o constitute the sexua)

twelve years of age was made ounishable with rigorous
imprisonment  Tor 4 term which shail not De Tess than T2n
years DT WHth Tay D fuf 11fe ﬁﬁ aLdjtTﬁﬂ () f?ﬁé‘ 1Na]
suych a situation, Jt would De aporooriate Lo Droaden The
meaning of penetration to  inciude noL  only vaginal
penetiration but also anal and oral penetration as well as
penetration by any part of the body or Dy any objdect,

penetration 1s otnert Tnan peniie-vaginal. Siich
penetration causes lasting psychic damage Lo the chiid,
T such a situation, Aa restrictive meaning AT TAached )
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- Note 3(a): The 156th Report of the Law Commission has
- recommended that peniie/oral penetration and penile/anal
penetration be covered by section 377 IPC and that finger
penetration and object penetration into vagina or anus can
be adequately covered under section 354 with a more severe
— punishment. This recommendation requires reconsideration.
- Such a restrictive view falls to take into consideration
sevaral forms of child abuse and the further fact that
very often the sexual abuse of children is by persons
known to them, As a matter of fact, rape 1is really
intended to humiijate, violate or degrade a woman
.. sexually. It adversely affects the sexual integrity and
- autonomy of women and children. The aforesaid
recommendation of the Law Commission therefore defeats the
vary object undzrlying the Criminal Law (Amendment) Act,

1983 which inserted sub-section (2) and in particular

= clause () thereof in section 378. The above
— recommendation also does not take into account the fact
- that a child of tender years can not discerh the degree of

differance 1in terms of which orifice of hers is
panetrated. Carcain instances are then set out to

illustrate the aAforesaid point.

.- Note 3(b): Under this note, the petitionar has sought
to argue in the light of the +instances mentioned under
Note 3(z) that the 136th Report of the Law Commission

aguiras reconsideration.
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Part II: Existing Inadaguacies.- various

instances s&t  out in Appendix-B to Annexure—-A (a copy of

—h
-
[5)]

the submissions oFf 3akshi incliuding Appendix-8 is enclosed
nerewith) ©o this part, the petitioner argues, would not

amoiint  to  rape and perhaps not even to natural of fence

unpder section 377 or to cutraging tne modesty of a  woman

-

unger section 354 in view of  The existing law. They
iight dust be a Timited form of assault o <riminal force,
iT oat a1, though all the said instances are of & grave
natures and extramaly disturbing. It is therefore
necessary that there should be a rethinking on this issiye
and  the offence of ‘sexual assauit’  should De mors
orecisely defined and 1ts parameteirs indicated,

1.4 Fart T1:: fyggesitions FQF amendment T
Indian Penal <Code.- This part sets ouUt  the several
ameddmentTs oroposed Dy the petitioner., 3Jutfice it Lo say
That they seek To substitute the definition of ‘rape’ with
the definition of ‘sexual assauit’ and make it gender
Asltral,  The opject is to widen the scope of the offence.
The exXDression "consent’ 18 aiso sought Lo be detined, A
new  3ection section 3734 with the heading 'Aggravated
gaxiyal 23sauit’ 1% sought to be created. This new offence
seeks Lo synthesise the offences now categorised under
sup-section (Z) of section 376 as well as sections 3768 %o
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CHAPTER TWO

VIEWS INVITED ON PROPOSED PROVISIONS

Convention and Constitutional

provisions.-

S3everal cases oFf child abuse have all over the world have

Conventicn

ardains tna

S - N
ol
=
oo - A
engage 1noan
(D
L0

oornographic

Z.1.1, Arti
the Directi
State to dir

concern to the humanity. Articie 34 of the

o Rights of the Chiid {20 November 1389)

Memper 3tates to protect the c¢hild from ail

xiyal axplioitation and sexual abuse. For these

tata Partises are reduired To take ail

naticnal, bilateral and muitilateral measures

The inducement or coercion of a child to

¥ uniawiul sexual activity:

The exploitative se of chiidren i
or other unjawful sexual practices;

The expioitative Lse of chitaren 1in

icla 3G6{(7T) of the Constitution of India, one of

ve Principies o©

That chiidhnood and youth are protectad against
exopioitation and against moral and material abandonment.
There is, therefore, great need for tightening the
existing provisions relating to child sexual abuse or
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discussion would not only be with respect to the draft
prepared by the Law Commission but that they shall be free
to put forward their other suggestions and ideas, if any,
and furtner they could also bring reprasentations of other
women's organisations, along with them, Tor discussion,
Accordingly, three persons

v, Ms Naina Kapur

{Director, Sakshi)
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on the subject and meat many of their

after

11 =

a good amount of discussion,

ideas. Evan so,

thay came forward with

the following changes in the said draft:

(a) The age of the person

cjause  "sixthly” in section 37 i
gaction 273 and in fection 378{1) (
wite s referred o) - shouid
Raising tne 3aid age to =ighteen ma

(o3 A provision mus
Lhe person assadited gi

rasilife it Lo Do so

0y = .
- -~ e - e - 3 e e
114A oFf The Evidefce AcC
- D P D U R
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"unless the person subjeacted to sexual assault is his own
wife and 1is not wunder 15 years of age in which case he
shall be punished with imprisornment of either description
for a tarm which may extend to two years or with fine or
with both” in section 376{(1) of the Law Commission’s draft
[adaptation oFf the existing section 376(1)] should also be

deleted. Section 378A should also be deleted, they said,

{e) In  the First proviso to draft saction 3768(1) {(in
the draftt of the Commission), the words “"the father

grandfather <&r brother” should be substituted with the
words "a person nolding position of  trust vis-a-vis  the
gther person”  and  further to add an explanation saying

that the =2aid expression shall include father/stap Ffather,

i

orother/step brother, teacher, instructor, guardian and
the Gike,

(f) Consent should be defined Lo mean "uneguivocal
voluntary agraement”

2.3.,%1., A copy ot the nhandout given by  Lhe Derscns
mentioned in paragraph Z2.2.1, supra of this  chapter, on
the first date of meeting is placed at Annexure=g,

2.4 Yiews of the "3akshi” on the relavant Drovisions

Act.~ AL the end of the discussion on the Tfirst day, 17
was indicated to the persons mentioned in para above that
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it they wished to suggest any c¢hanges of a procedural

nature, whether 1in the Criminal Frocedure Code or in the

D

Evidence ACt, they could send the sa

3

e by the next dJdats,

which was soecified as 17th September 1985, Though the

"precise issues” did not speak of  any  changes  in Lhe
procedural Taws {and was confined fo amendments to Indian

.

Penal Code only), wa were of the opinion tThat

)
in
/1]

certain changes are effected simultanecusly in  The

evant provisions of the Cr2C  and

rdeﬁn(E
purpose  underlying the changes in the substantive law IFC

suggestions oroposing amendments not only in the Criminas
Srocedure Code and Evidence Act DyT also i3 the Indian
Panal Code {Annexijra=0), The nrocedid Fal amendments
suggested Dy Them are Lo the Toilowing erfecth:

woman poiice officer or Dy a woman belonging to  an
organisation interested in the catse of women or children.
Tre sajid crecommendation  should be accepted with certair
changes set Ut in their note.
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(2) The present proviso to sub-section (1) of section

180 of the Coda of Criminal Procedure should be

g
<
T
V]
it
-t
-t
[
ot
1Q
(w R
I
b4
'_'.
-
i
e 3

21lowing proviso:

“Provided that no male person  under the age of
years O A WA ] yﬁquﬁfud ]
Attend 2T ARy p1ace otheir than his or har home aF
piace oFf his or her choice,”
(3] A new sub-section, pamely, sub-section (&) shouid
De inserted in section 180 CrPC to  tThe effect  that the

s0cial worker oOF person’s choice

=y A new secTian, nameliy, section  184A shouid oo
ingerted in the Code of Criminal Procedure stating that as
scon AS A CASe of sexual assaiit is reported To a4 Poiice
nEerSan he shail have TtThe nerson {aliegedly assaulited
EEEU&T}Y} SxAMT g TELTCET'y GY A fégT::eer madical
pfaczftnoﬁur and Thnat SiCh medican oractitioner 2hat’
aArter dife LXAMTMNAT ION ., Drepars A report setiting Ot the
various specitied particuliars, This proposal s a3  s'tignt

Repcrt of the Law COmMmMissSion.
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(5) Sub-sections (1A), (1B), (1C) and (1D) should be
ingserted 1in section 53 of the Criminal Procedure Code as
recommended by the 384th Report of the Law Commission, with

hecessary adaptations.

(6) wWhile granting bail to a person accused of sexual
agssault, one of the conditions which should be imposed by
the court shall be that such person shall not be 1in the

proximity of the person assaulted.

{(7) In the case of sexual assault, there shall be no
interference with or disturbance of the natural habitat of
the person sexually assaulted by or through the criminal

Justice process.

(8) The 1investigation and trial of sexual offences
should be time-bound and should be concluded within s8ix

months.

(8) The expression ‘social worker’® shall be defined to
mean a woman interested 1in or working for the cause of

women and/or children and who is familjar with issues of

violence against women and children.

(10){(a) A new section 114B should be introduced in the
Evidence Act stating that where 1in a prosecution for
aggravated sexual assault under sections 376A to 376D of

the IPC, the question is whether the person 8o assaulted
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consented to it and where such person states before the
court that he/she did not 80 consent, the court shalil

presume it to be so.

(b) Clause (4) 1in section 155 to the Evidence Act
{(which permits the person accused of rape or attempt to
ravish to prove that the prosecutrix was of generally

immoral character) should be deleted,.

(c) In section 146 of the Evidenca Act, another
clause, namely, clause (4) should be added stating
expressly that in a prosecution for saxual assault, it
shall not be permissible to adduce eavidence or to put
Juestions in cross-axamination of the person assaulted
with respect to his/her previous sexual history, character

ar conduct whethear to astabiish consent or otherwise.

(a3 Tha absance of a medical report in the case of a
saxyal assauit shall not be a factor against the

complainant/perscn assaulted.

{11) There should be a provision either in the CrPC or
in the Evidence Act to the affect that a minor who has
beaen assaulted sexually, should not be required to give
his/her avidences in the presence of the accused as it wilj}
cartainly traumatise the minor, Steps should also be
taken to provide an appropriate and safs environment in

which the child can recover,
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~1
1 g

h testi

sexuyal assault

opportunity by a

friend, relative or

FOr a proper

vidaotape/circitit

should be’

implementation of the

- 17 -

mony of a <child who 1is subjected to

recorded at the earliest

Judge/magistrate in the presence of a

s0cial worker whom the minor trusts.

+

above suggestion,

telavision should be provided, Further,

where the chiid is Lo be cross-examined, the Jquestions
shall be handed over To Thne Jjudge who snall in turn put
Lhose dquestions ©to the minor. whnile recording the
evidence of tThe minor, appropriate breaks should aiso bDe

To issues OF sexua
Gry A aw OTTe
T S P — e m A a o <
el ok Y PeJr: }

AMenaing SectTion

mincr feel comfortiable.

of fexiyal assayit should bLe tried by
1 =l o~ 17 [ - [ - -
which sShati be manned Dy jiidges,

1 assauit’.,
foe snogid be created by Aporopriately
88 IPRC mERTﬁg it oan offence for a QUb}iC

servant to discbey the direction of law prohibiting the
summoning of 2 minor/woman at any place other Lhan her
place of choice and aiso a public servant who discobeys any

direction of law with respect Lo the manner in whicn Lhe
investigation concerning a mingr shall be conducted,

2.4, Discussicon on the suggestions of "3akshi” .~ Each
oF  the apove suggestions were discuyssed in the Commission

three persons
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84th Report of

- iR =~

the Law Commission as well as the 154th

Raport of the Law Commission. While we agree with some of

tha aforesaid

recommendations

find ourselves

2.5, Viaws

suggestions (as would be evident from the
set out in the succeding chapters), we

unable to agree with all of them.

of  the National Commission for Women (NCW)

inyited.- The L

aw Commission would alsc wish to put on

record that Dbefore finalising their recommendations, the

Law Commission
Commission for
draft (prepared
inviting them
commission on
deputed their J
the Mambers of

heard the Joi1

nad also sent a letter o the National
women {(NCW) enclosing the aforementioned
by the Law Commission) {(Apnexura—-B) and
o come and have a discussion with the Law
6.3.83. The National Commiséicn for Women
oint Sacretary, Ms Leena Mehendalse. One of
the Law Commission, Mrs Justice Leila Seth,

nt Secretary and also asked her to put her

ideas/suggestions in writing., Accordingly, the NCW sent a

Secretary. A

stions in writing signed Dy the Joint

copy of the said proposals is appended

harawith {(Annexure-EY,
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CHAPTER THREE

s racommended in the Indian Fanal Code, 1860

3.1. substitution of dgiiﬂitiuﬂ of ‘rape’ by definition
of ‘sexual assault’.
Not  only women but  vyoung bovs, Are being
increaasingly sdbjected to Torced sexyal assauits., Forceaq

(]

Uit causes no  jess  Lrauma  and  pSyCno

-
i

0gica

2cted Lo such offence.
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& The excepticr

d, we have retained the axisting Exception The

& made being in  the matiter oF age; we have
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rajised the age of the ‘'wife’ from fifteen to sixteen, The
age of the person assaulted sexually referred to 1in the
clause “"sixthly” has also been raised to sixteen from

fiftaan,

3.1.1. We may also mention that 1in redrafting the
saction, we have stuck to the existing provision as far as
possible, This 1is for the reason that since these
provisions have already been interpreted and elucidated by
the decisions of the courts, it is better to stick to them
rather than use new expressions and new wording. In
drafting clauses (a) to (8) in section 375, we have drawn

inspiration from the Criminal Law Western Australia,

("3}

.1.2,. Substitution of existing section 375 of the IPC

recommendsad.- We accordingly recommend that the existing

section 375 be substituted by the following:

"375. Sexual Assault: Sexual assault means -

{aj) panatrating the vagina (which term shall include

the Jjabia majora), the anus or urethra of any

person with -

e
N

any part of the body of another person or

i) an object manipulated by another person

excapt  where such penetration is carried out for

propaer hygienic or medical purposes;
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(b) manipulating any part of the body of another

persén 80 as to cause‘penetration of the vagina
(whioh term shall include the labia majora), the
anus or the urethra of the offender by any part of

the other person’s body:

(¢ introducing any part of the penis of a person into
the mouth of another person;

(d) engaging in cunnilingus or fellatio: or

(&) continuing sexual assault as defined in clauses

(a) to (d) above

in circumstances Talling under any of the six

following descriptions:
First- Against the other person’s will,
Secondly- Without the other person’s consant.
Thirdly- With the othar person’s consent when such

has been obtained by putting such other person or

any parson in whom such other person is interested, in
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Fourthly—- where the other pe

har consent, when the man knows that

rson is a female, with

he is not the husband

of such other person and that her consent is given becauss
she bpelieves that the offender i3 another man td whom she

s oF believes herself fto be Jawfyld

v mariried.

P;

Fifthly=- With the consent of the other person,

when, at he time of giving such

unsoundness of mind or intoxication

by the offender personally orF €

ynable to uwunderstand The nature an

consent, 1'_‘_))1 Feasorn of

ar the administration

hrough another of any

the other pearson 18

1
']

—*,
ot
)
hy

-t

d consequences;

o which such other person dives consent,

Sixtniy- wWith )™ without the ather person '3
Ccongent;  when sSuch other person is under sixteen years of
age,

Explanation: Peneiration to any extent is penetration for
the purposes oF this section.

| g - - [P ] N e G e s em e i e e . - — - - L - .. T
EXCenLion: 3exual InTercourse by a man with his own witTe,
The wite not being under sixteen vears of ade, s not
sexial assauit.”

3.1.2.1. Representatives of Sakshi wanted us Td
recommend the deievtion of Lhe Exception, with which we ara
unapie to agrese Tneir reasoning runs  thus: wheres 3
nusband causes some physical injury to nis wite, he is
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punishable under the appropriate
he 1s the husband

circumstance recognized by law;

why concession snould be made in the matt

.i

offence and the fact that

of the victim is not an extenuating

f so0, there is NO reason

r of offence of

i 1]

rapa/sexual assault where tha wife happens to De  above

15/16 vears, we are not satisfTied that this Exception

anoitid be recommended To be deleted since that may

2. Modification of 5,378,

amount

the marital relationshipo.

are no suggesting any
and adapting the language
changs in  section 375,

In the light of instances coming before the courts and the
inatances mentioned  n thée  Note prepared DY 3akshi, we
nave nroposed addition of a Droviso ) sib=-gection (1)
{while Treating The &x3sTing oprovisoe as  The second
croviso) providing that whers the seaxgal assadult 1S
committed by the Tather, grandfather or Drother, the
arishment shouid De severa. On the basis of  suggestions
made by 3akshi, we have also added The words "or any other
perscn being N a position of Lrust oF authority Lowards
the other person” after the words "Tather, grandfather or
orother”, The second  change sdggested by us 18 1n the
matter oFf the age of wife referred to in  proposed
sub-section (1} as aiso of the person assaulted in clause
(T).of sub=-section (2}, The age "Tifteen” 18 raised to

" n

Sixtasn",
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L
. 3.2.1. The reasons for these changes are: (1) to visit
L]
with a severe penalty the near relations and persons in
-
z position of trust and authority who more often than not
commit the offence of sexual assault on the membears of the
-
- family or on unsuspecting and trusting young persons. He
have in this connection taken note of the axtremely odious
<
and debased conduct of the father of the minor girl in the
= facts highlighted in  Sudesn Jakhoo v K.C.d. and others
-
[1886 {(3) AD Deihi 883 = (1886) A2 DLT 5631 and (2) to
"~ maintain uniformity in  the matter of age of wife or any
OTher young person  who needs special  proteaction - As
-
sixteen,
—
Mt
2.2.2, Views o7 “2akshi’ considered, - Though the
o n - s .
- representatives of Sakshi have suggested That we should
delete The second proviso o section 378 (1) and the
.
[ ")
Oroviso o section 374 (2 (which confTer a discretion upon
- the coibrt To award & sentence  1ss3er  than  LThe  @minimum
)
punishment prescribed by the sub-sachions), we are non
- satisfied That thers are any good reascns for doing so.
APy numobe i of STTLUATIONS May arise, which it is not
- o R . ‘ .
possibie  to foresee,  and  which may necessitate the
"o awarding of Tesser punishment than tThe minimam punishment
L
prescriped, Safeguard against abise s provided oy
L. Fequiring That adequate and special reasons be mentioneag
in the judgment, Tor awzarding such lesser pupishment. Noe
-
[ N . ) . . . N . .
iz there dustidication in the criticism tnat sSUch
- discretion once converred 1s iiaple to be abused or that
r
it will always e misused to help the accused.
r
I~
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3.2.3. Recastina of section 376 of the IPC recommended.-

Accordingly, we recommend that section 376 shall be

re=-cast as foljows: -
378, Pinishaent for sexual assault - (1) Whoever,
except in  the cases provided for by sub-section (2),

ek
+
]
(]
D
-
cr

commits sexuyal assault sha e punished with imprisonment

of either description for a term which shall not be less

"’)

Tor 1i

g

than seven years but which may b 2 or for a tarm

which may axtend tLo ten vears and shall also be 1iable o

Tine unless

12 Derson subjected to sexual assault is his
owin wife and s not under sixteen years of age

case, he shall oe punished with imprisonment of either

description for a Term wiich may tend to three yvears and
shall aisce pe 1iable To Tine,

{
i
t

assaulted or Dy a near ralative of the person assauited

ne/she snall oe punisned with rigorous imprisonment for  a
term wnich snail not be less than Len years but which may
extend to 1ife imprisonment and shall also be liable to

fine,
Provided That the court may, for adegquate anag
specital  reasons o De menticoned in the judgment, imposs 2

gentence of imorisonment Tor a Term of iess  than  minimum
punishment prescribed in this sub-sectiaon.
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(1) within the limits of the police station to
which he 1s appointad: or

{11} in the premises of any station house whathar
o not situated in the police station to which he  is
appointed; of

(iii) on a person in his custody or in the custody
of & police officer subordinate to him, or

(b} being a public servant, takes advantage of his
ofTicial oosition and commits sexual assault on a person
in his cusTody Aas sSuch public servant or in the custody oF
a piblic servant subordinate to Aim: or

{c) being on the management of on the staff of 4a
jail, remand nome of other place of custody estabiisned Dy
or  under any Jaw Tor the time being in force or of a

women's or children’s institution takes advantage o7 his

official position and commits sexual assault on any inmate
of such Jail, remand nome, place or institution: or
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(d) being on the management or on the staff of a

hospital, takes advantage of his official position and

commits sexual assault on a person in that hospital: or

”~~

e) commits sexual assault on a woman knowing her

to be pregnant; or

(T) commits sexual assault on a operson  when such
parson is under sixteen years of age; or

{g) commits gang saxual assaudlit,

P

"

she rigorous imprisonment Tor a tern

not De put  which may o

14

-t
=
T
[
o
10
31

o
11
30
1
d
>
i {}
in
(.I
W

more in & group of persons acting in

thneir common intention, =ach of The persons

committed
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Explanation 2.-
an institution,
neglactad women

natitution

and maintairned 7

children.

Expianation 3.-

nospital and inciy
the reception
convaiescence or

"Women’

or

calied by

14

&
1]
[Vi]

i g
iy
T

-

-]

or children’s

children or
y other name

reception  and

~al” means
= ;_j"ec"ﬂ NCT S

ohs regquising medical

institution” means

whether called an orphanage or a home for

a widows' home oOr an

which is &stablished

care OF  women or

the precincts of tn

itl

institution for
during

attention or

2.3, Amendment oFf S.3784.~ Represeptatives of Sakshi
wanted 48 o commend the deietion of saction 3764 {(as
well as ExXcepiion 1o section 375)., Their logic was this:
when a man who Causes hurt or apy other physical injury o
nis  own wite i3 Tiable To be punished for such offance
like any other peracn causing such  hurt or physical
injury, why should 3 husband who sexually assaults his
wife, who is living separately under A decree of
separation orf under apy custom or usage, De not punisned
iike any other person.  2ection  376A, which provides a2
lesser punishment  To oa husband who sexually assaults his

they argued, is arbitr
that once section 27AA

Case 'w’()i{gc"f e iign

nigher punishment

1 aFad

than

the husband in such a
carvries

wWhila we apnreciat

l]l
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the force of said argument in the context of the wife who

is living separately under a decres of saparation or under

<
m

llb

any custom or Age, we can not at the same time jgnors

the fact that =aven in such a case the bond of marriage

<

remains unseverad, in tha circumstances, whils

recommending that this section should be retained on the

statute book, we recommend enhancement of punishment under
the secti

2.3.1. Modification in seation 2764 of the IPC
recommanded. Accordingly, section 3784 shall read as

Tollows: -

A8s241% by _the huspband ypon his wife during

N

2L 2.7 AR assault wpon his wife

witd 18 Tiving separately from him  under a decrae  oF
separation  or  dnder  any  Custom  or  usage, without her
consent, shall De punished with Jimprisonment of either
descriotion for & Term wnich shall not be 1288 Than two
years and wnich may 2xtend to seven vears and shall also
pe liable to Tine,”

2.4, Amendment of §.3768, 278C and 3760: Havihg regard

To the gravity of these offences, we recommend anhancement

of ounishment - with a minimum punishment of not less than

govern all  fThese thrae sections The Explanation defines
"sexual intercoirss" to mesan any of the acts mentioned in
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clauses (a) to (&) of section 375. Explanation to section
375 will however apply even in the case of saxual

intercourse as defined by the Explanation to this section.

2.4.1., Modifications in secticons 3768, 3748C and 3760 of

the IPC recommended.- Accordingiy, section 3768 with

necessary adaptations and changes, shall read as follows:

"3788. Sexual intercourse by pubiic servant with person
in his custody.- wWhoever, being a pubiic servant, takes

advaptage of nis/her official position and induces or

gedyces any person, who is  in his/ner custody as  such

pubiic servant of in  the custody of a public servant
subordinate to nim, to  have sexual  intercourse with
nim/her, such  Sexual iptercourse not  amounting to the
offence of sexual assault, shall Dbe  punished witn
imprisonment of either description for a term wnich shall
Aot be Yess than Tive vears and which may extend Lo ten
years and snail aiso be iTiable to fine.

Provided tThat the court may, for adeguat2 and
special reasons T2 De mentioned in the judgment, impose a
sentence of imprisonment for a term of less than Tive
years,
Explanation: "Sexual  intercourse” in this section and

mentionad in Zlause {a) to (o) of sgaction 375,

m
x
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—
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“376C. Sexual intercourse by superintendent of Jail,
;gmgng__ngmgi__ggg.- whoever, being phe‘Superintbndent or
manager of a jail, remand home or other place of custody
established by or under any law for the time being in
force or of a women’s or children’s institution takes
advantage of his/her official position and induces or
seduces any inmate of such jail, remand home, place or
institution to have sexual intercourse with him/her, such
sexual intercoaurse not amounting to the offence of sexual
assault, shall be punished with imprisonment of either
description for a term which shall not be less than five
years and which may extend to ten years and shall also be

liable to fine,

Provided that the court may, Tfor adequate and
special reasons toO be mentioned in the judgment, impose a
sentence of imprisonment for a term of less than five

Years.

Explanation 1.~ “Superintendent” in relation to a jail,
remand home or other place of custody or a women's of
children's institution includes a person holding any other
office 1in such jailil, remand home, place or institution by
virtue of which he/she can exercise any authority or

control over its inmates,
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Explanation 2.~ The expression “women’s or children’s

institution” shall have the same meaning as 1n Explanation |

2 to' sub~section (2) of section 376.

376D.  Sexual intercourse by any member of the management

or staff of a hospital wi;h any woman in _that hospital.

whoever, being on the management of a hospital or being on
the staff of a hospital takes advantage of his/her
position and has sexual intercourse with any person in
that hospital, such sexual intercourse not amounting to
the offence of sexual assault, shall be punished with
imprisonment of aither description for a term which shall
not be lass than five years and which may extend ‘to ten

years and shall also be 1iable to fine.

Provided that the court may, Tfor adequate and
special reasons to be mentioned in the judgment, impose a
sentence of imprisonment for a term of less than five

ysars.

Explanation.- The expression "hospital” shall have the
same meaning as in Explanation 3 to sub-~section (2) of

section 376."

3.5. Insertion of section 376E:
This is a wholly new section recommended by wus.

We have called it the offence of ‘unlawful saxual

contact’; This section 1s intended to cover a wide

variety of offences including sexual harassment at work
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place and sexual perversions of the kind mantioned in the
note submitted by Sakshi, Sub-saction (1) of this new
section covers touching, directly or indirectly, with a
part of the body or with an object, any part of the body
of another person (not being the spouse of such  person),

with sexual intent and without the consent of such other

person. In case the other person is below sixteen years
of age, Wi hava recommandad higher punishment,

2 ain extension or elaboration of  the

affence menticned in  sub-section (1), while sub-section
{3) deals with a case where such offence is committed on a
Young Derson - YOoung person paing defined by the
Explanation Lo mean a person  below the age of sixtean
years If the offence of unlawfu sexual contact is
COmin ttEﬂ: [uln] a v«u_;‘ﬁg Derson by a QETSO?I prh whum SC 2
yOuUng person 18 i a  relationship of  dependancy, The
ogn i snment is rigorous imprisonment whicn may extend Lo
seven years or 4ith fine or with both and in  case tThe
of fender nappens Lo be the Tather, grandfather or Lrotner,
a3 sti11 'r‘v‘(gr‘n-:u' Ql_u‘l'cihmﬁﬂ'!t TS 'Crr)VTdo-d for. Irn the case of
a 'young gerson’, consent is  treated as  irreisavant,
{Becticons 151, 152 and 153 of the Canadian Criminal  Code
Es_-}\() cContTain S‘U’ﬂ'i'?a(‘ nr()v'i;'yt‘)ﬁi),

A.5.1, Insertion of new seaction 3768 recommended,- We
Theretora recommnsing tnat A ewW SeCioOon name i Secticn

[y
=
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lanation: "Young person”  in  this sub-section and

maans a person below the age of sixteen

3.8, Delation of section 377

in the Tight of the ochange &affected Dy s in
Section ?731 e ars ot the DD TN On tﬁft section 377
deserves to De deleted. ATter tne chnanges effected Dy us
in  the oreceding {sections 375 Lo 378E), the
oy Tevt i 377 s naving valuntary
carnal intercourse  with  any wWe mAay 1eave 3uch
oersons to tTheir Just deserts.

n A - - —— - - - g - o - e - - e b e -
509, WO, GeSTiire =) RCT TRt endsdd o iyt e
modesTy OFf A woman .
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woman, shall be punished with simple imprisonment for a

tarm which may extend to three years and shall also be

. . h]
1iable to fine.

3,3, New Section 166A, TPC:

The Rdth Raport of the Law Commission had
recommended  (para 3.20) that a new section, namely,
section 186A, b2 dnserted in the Indian Penal Code. The
object behind This new saction was to punisn a public

servant who Knowingly disobeys any dirsction of  Taw

U PR Wy - - - e o - - -~ - .- - . PV P - e - - - . P
DronicIning aitm Toom Fedquiring cne attandance at any Drace
- - . - . i am e e - Toy = - - - - - < - - - - - - - e -
aT ANy DarsSon TOFr TNe DUrponse Ot invastigat ion it O EXal
. Ay DS D) LNe DUFrDOSe % s T1gatio
P i N - - e - o e o dm e m —— | P - - = - P R . - -
orvence O (el oy MALTTEr QF KNowingiy Q1300eys any other
- e e e im = e i - - - - - T . - . - | P - m oa o a F— Ta = - = - h
OB T IO O raw TedigiAaving TLhe Mmanner Py W TSN "} .}})g_u :
. - - - - - P - — L iim = e e - - 1o = - - - - =
S [EAVA~ RS llj‘t_q_t'll_)fl Atg wWhichn acth OT nis Calises
- - - - - - e e e e - am w e ok e em e m = e . - - . - - P -
(uo:oun_ujl(_): CO any oerson, P asentatives <3
L2 Cte o ma + - 2 - - T o e e dm A fm e - - -
wWiTn Wrom W nad a4 ATSCUSS TN rediielITed LhAav A new
- o . m - - e e - e - - - [ N - - -— e w [—
section Aas  recommended DY A4t Repor g e L 3w
—-— [ L - - w m oao e - - - - - e - - - e la - - - -t o~
Commissicon De recommended to be inserted i e IFPC, This
R B PO e~ R - e - - - J P T 2 i - P - o -
oravision must e understocd in The Tignt of the Tact tnat
9 the next Cchapter, we Are recommending Severi: Mmeasiires
2 . - - - - . - - - - - - e L - N - - -
wiLh L0 wine it ownich The statemept o7 wWomenr
- " P ' - v L. 4 A e e e e hY P e =1 le - [ N o
ancd children (beiow 18 vears) snoyd  De  recoifded, i at=d
P U JR 2 a P SR T e - - i ko o o~ -~
STACE whnerse 1L SNCuld D8 reddirded ana 3o o,
L - = - s ~ - - -~ - -
3,8.1. New secifion 1884 of the TFPC racommeinded, -
. - , . o )
Accordingly, we recommend that & new section be introduced
- .- dm e >~ - la o E i T PN P - e me - o
in The IPC i tne 7oi1lowing Lerms:
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168A, Whoever,

[y
™~

being a public servant-

(a) knowingly disobeys any direction of
the Yaw prohibiting him  from regquiring the
attendance at  any place of  any person Tor the
purpose of investigation into an offance or  other
marter, or

(o) khowingly discbevs any other directicon
of the jfaw regulating the manner in which ne shal?
conductT  Such  dnvestigation, to the prejudice of
ANy Derson, shall be punishe with imprisonment
Tor a term wnich may extend to one year oF with
Time OF wi none,

Views oF "Rakshi” Tor defining consent’
.= Lastiy, wa may refer To a reguest of 323 :
FL The definition of “consent” Tor the purpose oF
2s2id sections We are however of  The opinicn
for at this stage, Tor

exprassion  has  aiready Desn

dpon by the cowrts in India ©n

= ) e pehalit may oe

cage 700 of  the Commentary on IPC by Justice
imgh (First 23ition 1883) where it is  stated, on
o7 the decisians of  the Madras, Punjab anc

igh Courts, that "consent implies the exercise o7
and untrammeiled cight Lo Torbia or withnold whnat
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is being consented to;

conscious Acceptance

’

i
o

it always is a voluntary and

of what

is proposed to be done by

another and concurred im by the fTormer”,

PURL: https://www.legal-tools.org/doc/1c639d/



-

dith Report
of the Law
Commission

]
)
i

CHAPTER FOUR

Commended

in the Coda

f Criminal

Procedure,

i B - R O I PO = 3 - i
“w . oty SUO=3a . TOMNS s O [ (] O
. - = e ST - 1o - - - - —~ - = - - -
- Ear - OO0 T ST L AW _COMMmISSST0n AC
- 4 - -~ - - - - - - - - - - -~
2 R SR S IS O tugt SQUD=SeCT 1ONnsS A
- - ;o-0 - - - e ] 4 ~ - P o dm e - bl P T L e,
DY [ i [ SN [ R I ERE Y _,D:‘f:!_lj [ ] f_li_ﬂvl ’_1_;_)111 Mmoo ria
e = - - - -~ - - i~ e
e T Ol Owit wOrds . A
. P - e le - -~ 4 4 - - ~ - = -
Wi 1 C rAaDfe s L AL T On
TNAaT
- P - = S~ de - - = -~ "
LV o (] VICTTIMS O1 SeX i A
OT T enles
- 4 - . - e~ o i a - R - -
EE B B N T t g IHVH\t'th(HH.— =
2 & B - L =S tdat AT =
i arcest  and  Je oFf  women e
- m e T Ao - = 7 i e - i e = e —— - - m
Jerer 2 N deai wliTnh CRrTatn MATT=r3
ot

PURL: https://www.legal-tools.org/doc/1c639d/



ly  because of the very fear of sven mor

nainful humiiiation of being a3 witness

ng the detailis with male policemen, and

1

in Court

Foom, they

foreign

COnduc

<
19

J

xXpires:

- - - . -
it SR AS A eSS A CenTras1sed Com oty
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victims of rape, there should be a statutor

rovision to ensure that the girl must be

officer would be preferabl’d
police officer 1is not ava
procedure as Jdetailed below
The aliarnats
ConteEMpiats s this it
is not Rva‘.-t:ll"e) the oftice
QD??CQ TOrWwWA
o oA auaiitised Temale (we S
Tater) whnd would, aftar rac

n. A woman police

T2, 8ut, if a woman

ilable, an  alttarnats

should be Tollowed,

= WOan (n:y" T Q‘F‘F‘o Ce
r in charge of the

mdoAa TIST o7 GUeSsSTIoNS
nall suggest details
- S

- o o e e e 2d 4 e 2 - - -
38 ASOSY rrom the crniid vignim, renLrn The
P o £ e P b s im e ST de e PR I
DARAD=S 0 e} IO N ¢ 1T Cnarde Gl he DO Ce
station IF mecessary, fuarther Juesticns  £o bhe
- - - Ao T P - - —_— - - T - - . Y 2 - Lo -
T MY D MARY D8 ST oV Tne Doiice TO Tns
Tt e r T dAT D
(R~ U
1m - o m im fa 2 - - .~ ; 4
The Qresent, Tnis  orocedure may De
P T T U . - e - - Y - - e T -
a0 Teg O D refiioy o i (\_t IR e (O 1 2 year 2. PR
T - - . - L P - e -im s Y - - =~ -
COuld TATSr Dae Ut lised faor chtid witinessas T
e -
ST a . N
~ - ‘ *
-~ . L - -~ 2 o - . PR B ) N - [ - - e
Tne guaiitied Temale whom  wWe have 1in
- s - e - - [ PR = - - “ e i = e
mind SOGLE G e Cne who [ a  S0Cian WO Ke?
. R s e - - - e - - =
O OnagIndag T A 1Al OrFrGANISATION I
S A B = bt L dn DAL TOon,
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she possesses some Knowledge of law and procedure,

it would be all the more useful, but that need not

be a statutory requirement,

saction 1

80 recommended Dy

insertion of syb-sections (3) o (7).~ In view of
what 135  stated above, we would racommend the
addition of the foliowing provision - say, as new
sub-sections - in  =fection 160 of  the Code of
Criminai Procedure, 1873:

"{3) Where, under this chapter,
the statement oF a girdl under the age oF
twelve years is to oe recorded, either as
Tirst intTormation of an orfrfence Or in Lhe
COUrse  of an investigation into an
ofTence,  and Lhe girl 1s a pgerson against
whnom an ofvTence under section 354, 3544 oF
275 of the Indian Penal Code is alleged Lo
nave been committed oF attempted, LTne

shall be recorded either TV &
female nolice officer or Dy a person
authorised Dy SUch Organisation interestad
in  the weifare of women or children as is
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(4) where the case is one to which
visions of sub-section (3) apply,
female police officer is not
;  the officer in charge of the

iKula] shail, in order to

10N A written reguest setting ot

ints O Wwin1ch information is
o 08 e}'u:';to:_uj From the gi r'.j .

{3) The persan to whom  such &

r

reguest is Torwarded shall, afier
g the statement of the gir’,
the record tTo the officer in
¥ the poiice station,
(3} where the sSTatement recorded
g Derson as Torwarded under
ion (5) appears in any respect Lo
(:-Aaf--of'i(:.‘_‘l_“(z'{-i or am'_ﬂ"xf';(:.’_'t'n:n‘l’
icer  in charge of  ine poiice
shall retiurn  the papers Lo the
y whom 17 was Torwarded, with a

for Slarification or amplitication

iTied matters; and  such  person
Thereupon record the furthner
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i541th
Report of
the Law
Commission

21 India

LAY R - v PR - §.. '
ot WOMen 1 Cusfuay .

statement vof the girl in conformity with

it
o
D
-

aquest and return the papers to the

orficer in charge of the police station,

under  sub-sections

{37 to (&) shall, for the purpose oF the
- P - P Tm - - R T B

[ AW resaning ps] the admissibiiity in
evidence oF statements made by any person,

po—— o ma - - - - - - P WO - . . -
e  deemed Lo De a statement recorded Dy a
- e e mE o mm
o1 T Ce UfT!Lgr.
- =~ - —— - - - . . PR PN RN P - P - - .
he rapresentatives of Saksni supported the said
- - . - - . - P S S . - 1 - - - -
dJation and wanted Uus To reiterate Lne 3ame,
ta - la Pl P - ) P - - - - o e ea - T e . - e
re LY menorT 27 The Law COommission Jealt witn
PP - - - - - - e o iam - ~ - g ~ A -
=T SNOATION TN paragraphns A5 o 6.9, ATt
gafragrapns o.,5 Lo £.9, ATT
- = - - - - -t - - - - . - ~ - e e
G e sijp=gsections 1h Dara 9.3, Tne
- - -t - = - D - - e - - P - ..
-Iulul; MAaK2S the following Comments and
Ow1ing
- S m e m e o im e o -t A A - A P ~ . VAV dhdhd
ATION N DACTAGranns 0,8 To 8,8 OF bhdﬁtef Aviiy!
o - — - - . - -
2.8 Tre crigin of this suggestion in it
g 2 T
- P T o o - - - - - - e -
embryonic kR C AN e traced ) e _aw
- e - > m m ew e e AL - - . : . - ~ - - - -
Commission’s Redorts on “"Rape and Allied Gffences

8.7 The 3171 (NCW) has gone beyopd The Law
cn'a eariier  recommendations  in that,
ting on the presence of a female police
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[P

shall proceed with the recording of the statement

of the victim in the presence of a relative of the

]

» The age of

ot

welve vears” be raised to

a2ighteen yvears” in conformity with the Convention

on the Rights of the Child.”

Reiteration of the recommendations made in the

s
(9}

.

Report.- On a consideration of all the realsvant

e procedure indicated in the sub-sections (4), (8)
is Lo invelved besides being  impracticabie,
atation o7 the several steps mentioned in the said
ions (4} to (8 would indeed resuylt in unhecassary
t to The victim of the offence or To the

, as thne Case may be. We are inclined to agres
opinion expressed in para 5.5 of the 154th Report
Law  Commission  ia this behalf. We nave however
the Janguage of sdb-section (3) by inciuding a
woman dovernment officer., Changes are also callad for in
ht of The amenaments =ffectzd Dy Act 43 of 1383 ana
the Tight of the recommendations made LDy us in
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rtion of sub-sactions  (3) & (4) din

Coda  of Criminal Procedure, 1573.-

recomn2nd  that  the  foliowing  two

inserted in ection 160 of the Code o

M

]

i

h

11

b

Vg

)

- - - - . ~ - - - - ~ ~- -
1 O fa—_ﬂn_o-a i_!g‘!(jo-tr sect1Oons ;\54, N I
- g - - oo~ - -
788, 378G, 374D, 378F or 509 of the
4 - PR N S, - Lo o —

Coda ) a1 ledged to NAVE Desn
- - e o - - - - - - - - - h 1 -
antemptad, ©Shne 2Tatement shall De
= . - . b R P N R - e : - - - -
Temaie OO11Ce OTTICer and 1N CASa =

-l - e - - s - - - -t - lm oo -
OTT I Cey TS O AVAT TAD 1y, Dv A
e e - - - e - - S mim Y o - - e .-
e T SefvAanc AVAl iage P whe
= - - —— - - B i P e L e - PRy - Y
i CASe 4 Temaire JOoOvernment servany

PR I T I P - e - to = - -

21 tabie, Oy A fe2Mmae authorised oY
- - - T - - P O B ol - LY
v interested in the walfTare of women
P -~ - - - - - - - - -
ANy CAaSe nome OF Thne aitarnatives
A1y —ase non =
s e - e m o e w £ -, j e | - -
SUD=SSCTION 1 3 ) Can e T .il_;wl—u w1
RO N A LIPS 3 I P R I
AT A0 Teamaie DOLICe OTTICRT Qr TeMais

rvant oy a Temale authorised by an
nterasted 10 the weifarse of  women

is availablie, the officer in Charge
station shail, atter recording the
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reasons in writing, procead with the recording of
the statement of such female victim in  the

2 of a ralative of the victim.'

withesses who Aappear ©o be acguainted with the Tacts and
circumstances of the case being investigated by him, it
ATS0O cAasts A ntl;TQat"(jﬁ Wpan thne person 20 regduired to
attend. Tne proviso as it now stands, however, says  thal
) mala DersSon LinQer the age of 13 VeArs Or woman shal’
than the o0lace 0
We  racommend
raising the age Trom 15 years mentionsd in the saia
DrovVviso Lo 16 vears,
4.3.1 Consideration of the visw of "Sakshi” ~egarding
presence of & reiative or 4 friend o A SOCiAl warker
during the investigation.- AL This stage, we may dea’ with
ancther sugdestion ot forward oy Saksihti to Dirovide that
even where Lhe statement of a maie person undes The age of
8 years or of & female is recorded by a police ovficer
during the course of investigation, a relative or a friend

QFr A S0C

ial worker of the choice of such mal

or The woman, as  the case may be, shall e
Lo e present throughout the period during which
ement 15 recorded., We are inclined Lo agres  with
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this suggestion, particularly in the 1ight of the decision

— of the Supreme Court. in Nandini Satpathy v. P.L. 1
- (AIR 1978 SC 1025).

4.3.2, Substitution of the proviso to sub-section (1) of
gsection 160 recommended.- Accordingly, we recommend that

the proviso to sub-saction (1) of section 160 be

- substituted to read as below:

“Provided that no male person under the age of 16
years or woman shall be required to attend at any
place other than the place in which such male
person or woman resides, wWhile recording the
statement, a relative or a friend or a social
o workar of thae choice of the person whose statement
is being racorded shall be allowed to remain
pressent. The ralative, friend or social worker so
allowed to be present shall not interfere with the
recording of statement in any manner whatsoaver.”

" "84th Report 4 .4, Insartion of a new section., namely section 164A in
..ot the Law

Iﬁ?HSSN”‘Othe Code of Criminal Procedure.- The 84th Report of the
- -1nadla

Law commission had recommended insertion of such a
provision in paragraphs 4.8 to 4.11 of chapter 4. The
- reasons for such a provision and the provision suggested

are the following:

"II1I1. Examination of the victim
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4.8 Section 164A, CrPC (To be added).- We next
deal with the victim. In many cases, the report
of the medical examiner as to the examination of
the female victim 1is also found to be somewhat
cursory and does not give adequate information
about the material particulars which are necessary
for an adjudication as to the various ingredients
of section 275. Further, it is sometimes noticed
that the medical examination report is not sent
promptly to the investigating officer. As a
result, the possibility of tampering with the

raport remains,

in our opinion, the raport of the
examination oFf the victim in a case of rape should
(besides containing the usual formal particulars)

deal sp=acificalliy with -

(i) the age of the victim,
(313 the gquestion whether the victim
was previously used to sexual intercourse,

{111} injuries to the body of ths

(iv) general mental condition of the

victim, and

N

v) other matarial particulars in

reasonapls detail.
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It is also necessary that the report
should note the time of examination and be sent
without delay to the investigating officer. It is
very important that the report should state

reasons for the conclusjions recorded.

4,9 Need for Tagislative provisions.- Ordinarily,
such matters are lJleft to be dealt with by
execytive instructions. However, having regard to
the importance of the subject, it would be proper
to insert in the Code of Criminal Procedure, at an
appropriate place, a provision incorporating the
guidelines that we have suggested above. 1In the
Tight of the practical working of the provision,
further improvements could be made in the relavant

provisions.

4,10 Section 164A, CrPC, racommended. -~
Accordingly, we recommend that the following new
gection should be inserted in the Code of Criminal

Procedurs, 1973:

“164A, {1) Where, during the
stage when an offence of rape or attempt
to commit rape 18 under investigation, it
is proposed to get the person of the woman
with whom rape 1is alleged to have been
committed or attempted, examined by a

medical axpert, such examination shall be
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conducted by a registered medical
practitioner, with the consent of the
woman or of some person competent to give
such consent on her behalf and the woman
shall ba forwarded to the registered

medical practitionar without delay.

(2> The registarad medical
practitioner to whom such woman is
forwardad shall without delay examine her
person and prapare a report specifically
recording the result of his examination

and giving the following detaiis:

(i) the name and address of the
woman and -of the person by whom
she was brought,

(i1} the age of the woman,

(i1i) whether the victim  was
praviously used to sexual
intercourse,

(iv) marks of injuries, if any, on
thae person of the woman,

{v) general mental condition of
the woman, and

(vi) other material particulars,

in reasonable detail.

PURL: https://www.legal-tools.org/doc/1c639d/



- 54 -

(3) The report shall state
pracisely the reasons for each conclusion

arrived at.

o (4) The report shall specifically
record that the consent of the woman or of
some person competant to give such consent
o her hehalf to such axamination had been

.. obtained,

{(5) The exact time of cOmmencement
and completion of the examination shal?l

1150 be noted 1in the report, and the

§

registered madical practitioner shal;’
without delay, forward the raport to the
investigating officer, who shall forward
it *to the Magistrate refarrad to in
sacticon 173 as part of tha documents
rafarrad to in ciause (a) of sub-section

{(5) of that section.

(8 Nothing in this section shall
be canstrued’ as randering lawful any
axamination without the consent of the
- victim or <f any person competent to give

- such 2onsent on her behalf.”
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4.11 Medical examination of the victim of rape.-
In regard to the examination of the parson of the
accused, section 53(2) of the Code of Criminal
Procedure orovides that whenever the person of a
female is to be examined under that section, the
axamination shall be made only by, or under the
suparvision of, a female registered madical

practitioner,

The gquastion whether a provision should be
insertad to the arffect that wnere a female victim
of a sexual offence is to be axamined, the medical
axamination shall be conducted only by a female
medical practitionar has peen carefully considered
by us. We think that a statutory provision is not
necassary, for two reasons, In the Tfirst placa,
this 1is aimost the invariable practice in India
and a statutory mandate is not needad, In the
second placs, if a female victim doss not wish to
submit to examination by a male doctor, there is
no lagal obligation on her part to do so. For
that reason also, a statutory provision is not
Necessary. it may be mentioned that such medical
examination cannot be lawfully made without the
consent of  the woman or of some person competent

to give consent.”
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4.5, Reiteration of the above proposal in the 154th

Report.- The 154th Report of the Law Commission has
reiterated the said proposa1 in paras 7.1 to 7.3 of
chapter AVIIIL. Tha Commission expressad the opinion that
such a provision is eminently desirable subject to the
modification that medical examination be made preferably
by a female medical practitioner. The Report also
amphasises the importance and signifance of a speedy and
datailed medical axamination of rape victims and speedy

despatch of such report to the investigating officer.

4,.5,1. Acceptance of the proposal with congequential

changes.~ We affirm and reijterate the aforesaid
reacommendations contained in the 84th and 154th Reports,
Howavaer, in the lTight of the changes proposed by us in
section 375, necessary changes by way of adaptation have

to be made.

4,5,2, Insertion of section 164A in the Code of Criminal

Procedure racommended.- Accordingly, we recommend that the

following section 164A Dpe inserted in the Code of Criminal

Procadure:

“184A. (1) Where, during the stage when
any offsance under section 376, section 376A,
saction 276B, section 376C, section 3760 or
section 376 1is under investigation and it is
proposad to get the victim examined by a medical

axpart, such saxamination shall be conducted by a
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- registered medical practitioner, with the consent
of the victim or of some person competent to give
such consent on his/her behalf. In all cases, the
victim should be sent for such examination without

any delay.

Provided that if the victim happens to be
a famale, the medical examination shall be
conducted by a female medical officer, as far as

possible.

o (2) The registersad medical practitioner to
whom the victim is forwarded shall without delay
axamine The parson and prepare a report
spacifically recording the result of his

- axamination and giving the following details:

o (i} thes name and address of the victim and
the persoin by whom he/she was brought,

{11} the age of the victim,

{111) marks of injuries, if any, on tha
parson of the victim,
o (iv) genaral mental condition of the

victim and
{v) other material particulars, in

reasonable detail.

- (3) The report shall state precisely the

reasons for aach conciusion arrived at.
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(4) The report shall specifically record
that the consent of the victim or of some person
compatent to give such consent on his/her behalf

to such examination had been obtained.

{(5) The exact time of commencement and
completion of the 2xamination shall also be noted
in the report, and the registeared medicatl
practitioner shall without delay, forward the
raport to the investigating officer, who shalil
forward it to the Magistrate referred to in
section 173 as part of the documents refarred to

in clause {(a) of sub-section (5) of that section.

{(6) Nothing in this section shall be
construsd as rendering Tawful any examination
without the consent of the victim or any person

competent to give such consent on his/her bahalf.”

The recommen- 4.6. Insertion of a new section 5BK3A in the Code of
dations of the

34th Report
of the Law
Commission
on the Code
of Criminal
Procedure

Criminal Procadure.- The 84th Report of the Law Commission

had recommended the insertion of new section 53A in paras

4.5 to 4.7 of chapter 4, which reads as follows:

“1I. Examination of the accused
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4.5 Provision 1in the Code - Need for timely
examination.- The Code of Criminal Procedure has,
in sectioh 53, a general provision on the subject
of medical axamination of the accused in all cases
where such examination would afford evidence of

commission of offencs.

It is, however, seen that the report of
the medical examination 18 often cursory, or is
not gsent in time, in cases of rape or attempt to

commit rape.

In a recent Calcutta case (Narayan Dutta
v. Stats, 1980 CriJ 264, paras 1-2), ths High

Court was constrained to observe-~

"It 1is also striking that the appellant,
though arrested aon that very night (9th
May) was not produced before Dr. Pal
(P.W. 15) who examined P.Ws. 1 and 10 on

16.5.1870."

4.6 Particulars to be entered and reasons
to be given.- It 1s also desirable that
the report should (besides containing the
usuaj formal particulars) deal
specifically with - (i) the age of the
accusad, (1i1) injuries to the body of the

accused, and (ii1) other material
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particulars 1in reasonable detail. It
should also note the precise time of
sxamination. It should be sent without
delay by the ragistered medical
practitionar to the investigating officer
and the latter should file it before the
Magistrate empowsred to take cognisance
along with the dJdocuments sent with the

chalilan under section 173{(5) of the Code,

4.7 Racommendation ag Lo section 53,
CrPC.- It is very important that reasons
should be given for the opinion expressed
in the report. Accordingly, we racommend
the insertion in section 53 of the Code of
Criminal Procedure, of the following

sub-sactions

"Saction 53(1A), (18), (1C) and
{1D), Coda of Criminal Procedurs, 1973 to

be insarted,

(1A) When a person accused of rape
or an atteampt to commit rape is arrested
and an examination of his person is to be
made under this section, he shall bs
forwarded without delay to the registered
medical practitioner by whom he is to be

axamined.
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(18) The registered medical
practitioner conducting such examination
ghall without delay examine such person
and prepare a raport specifically
racording the resuit of his examination

and giving the following particulars:

(i) the name and address
of the accused and of the person
by whom he was brought,

(ii) the age of the
accused,

(iii) marks of injury, if
any, on the parson of tha accused,
and

(iv) other material

particulars in raasonable detail.

(1¢) The raport shall state
pracisely the reasons for each conclusion

arrived at,

(1D) Tha axact time of
commencement and complation of the
examination shall also be noted in the .
reaport, and the registered medical
practitioner shall, without delay, forward

the raport to the investigating officer,
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who shall forward it to the Magistrate
raferrad to in section 173 as. part aof the
documents referred to in clause {(a) of

sub-section (5) of that section."”

4,6.1, Viows of "Saksghi” gonsideread.- The

rapresentativaes of Sakshi supported the said proposal with
a few additions. By means of these additions it was
sought to be provided that the registered medical
practitioner shall also state in his report with respect
10 "any traces of blood, semen and evidence of any recent
sexual activity 1in rwasopable detail”, We are, however,
of the opinion that the sajid addition suggeasted by Sakshi
is  unnecessary since the provision as suggested by the
84th Report is comprehensive anough to take in the saiag
particulars as well. Accordingly, we affirm and reiterate
the recommendation of the 84th Report, subject, however,
to changas and adaptations in the Tight of our

recommendation for substitution of secticon 375 of the IPC.

4.6,2. New sectian 53A in the Code of Criminal Procedure,

1973 recommendead.- Thus the proposed saction 53A shalil

read as follows:

"53A. (1} When a person accusead of any of the
offances under sections 376, 376A, 3768, 376C,
3780 or 378E or of an attempt Lo commit any of tha
said offsnces, 1is arrested and an axamination of

his/her person is to be made undar this section,
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ha/she shall be sent without delay to the

-~
D
w
b
0
ot

arad medical practitioner by whom ha/she is

to be examined.

(2} The registered medical practitioner
conducting such sxamination shall without delay
axamine such parson and prapares  a  reaport
spacificaliy racording the resylt of his

examination ard giving the following particulars:

{1}y the name and address of the

Accuysad apd the parson by whom he  was

brought,

{11} the age of the accused,

{1411)  marks of injury, if any, on

th

i1}

oarson of the accused, and

{iv) othar material particulars in

reasohabiae detail,

(3) Tha report shall state gprecisely the
reasons Tor sach conclusion arrived at.

{d) The axact time of commencement and

xamination shall aiso be noted

A S im
(PR B L

el
Ii)
o

o]
=3
i
10

in the ragcort, and the registaread medical

practitionsr shall, without delay, forward the
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raport to the investigating officer, who s8halil

— forward it to the Magistrate referred to in
- section 172 as part of the documents referrad to
. in clauss (a) of sub-saction (5) of that section,”

4.7, consequential amendments in the First Scheduls to

the Code of Criminal Procedurs, 1973 recommended. ~

consagquent upon the proposed amendments in sections 376 to
378D, 377 and 509 and the insertion of new section 376E in
IPC, tha First Scheduls to the Code of Criminal Procedurse,

1973 will need to be amendsd and the existing entries in

]

3

f sactions 376 to 3780, 377 and 508 of the IPC

{

raespact
.- will have to be substitutad and entry in raspect of new

saction 376 will have to be inserted as under:

Sexual assault Imprisonment Ditto Non- Court of

376

for 7ife or bailable Sessions
imprisonment

i for 10 vears
and fine

.- Sexual assault Imprisonment Non- Ditto Ditto

by a man on for 3 years cognizable
" his own wifa and fine

being under
16 years of agsa,

Sexual assault Imprisonment cogni-~ Non- Ditto
o committed by for 1ife and zabla bailable
a person in a fine

position of
. trust or
authority
- towards the
person assaulted
or by a near
ralative of the
person assaulted.

Sexual assault Imprisonment Cogni- Non- Ditte

o by a poiics for 1ife and zable bailable
officer or hy a fine
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376A

3768

376D

public servant
or by a pearson
being on the
management or on
the staff of a
jail, remand
home or othear
place of custody
or women's or
children’s
institution or
by a person on
tha management
or oh the staff
of a hospital,
taking advantage
of his official
position.

Sexual assault

by the husband
upon his wifa
during separation.

Saxual
intercourse Dy
public servant
with parson 1n
his custody.

Saxual
intercourse by
superintendsent of
jail, remand

home etc.

Sexual
intercourse by
any membar of
the managament
or staff of a
hospital with
any woman in
that hospital.

- 65 -

Imprisonment

for 7 years
and fine

Imprisonment
for 10 yaars
and fine

Ditto

Coghi- Non- Ditto
zabole bailable
{but only

on the

compliaint

of the

victim)

Cogni- Non=- Ditto
zable bailable

{but no

arrest

shall be

made

without a

warrant or

without an

order of a

Magistrate)

Ditto

Ditto Ditto

Ditto Ditto Ditto
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[9)}
-

d

4

o

Untawful sexual
contact,

ynlawful sexuyal
contact with a
young person.

Unlawful sexual
contact by a
person in a
nosition of
Lrust or
authority
towards a

yoOung person.

Dalate

Uttering any
word or making
any gesture
inteanded Lo
insult the
modesty of a
woman etc.

_66 -

Imprisonment
for 2 years,
ar fine or
hoth

Imprisonment
for 3 years

imprisonment
for 7 years
and fine

Calate

Simple
imprisonment
TOF 3 years
and Tine

Non~ Bailable
cognizable

Cogni- Non-
zable bailable
if

infaormation
retating to
the commission
of the offencs
is given to

an Officer-in=-
charga of a
Police Station
by the person
aggr ieved by
tha offance

or by any
parson

relatasd to
her/him by
bicod, or
adcontion or

if thera is

no such
rajative, by
any public
farvant
belonging to
such class or
category as
may ba hotified
by the State
Government in
this behalf

Ditto Non-
bailable
Daleta Dalete
Cogni- Non-
zable bailable

Magis-
trate
of the
First
Class

Ditto

Court
of
Sassion

Dalete

Magis-
trate
of the
First
Class
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"114A, Presumption as to absence of consent 1in

4] DO

m

erta secutions  for rape.- In a prosecution

for rape under clause (a) or clause (b) or clause
(<) or Tase {(d) or clause (&) or clause {(g) of
sSiib-section (7} of section 3746 oF the Indian Femal
Code {45 of 1880), where sexual intercourse by the
accused 1s oroved and the JuesTion 1S whrethe - it
was W1 LMoL P ar- CONSent oOf The woman al1&99Q O
have Geen raped and she states 1in her evidencs
betTors the COUrT chat arne Jid not consent, Lhe
Ccourt snaill oresume that she did not conseant.”
2.1.2. A ”eauﬁﬂg o7 the above 3&actTion snows that 1t Jdoes
provide Tor Lhe maliier which the cegresentatives of Sakshs
wanited.
3.1.3, Fecommendaticns on section 1144 of the Evicence
ACT .- It TR NOWeVSr NecelSa3ryY O DOTNT Ol That sSection
11dA 18 (ﬁﬁfi,e* Qﬁ?y ] the aggf&vatej FTorms aT rape
mentioned dunder clauses {(a) to (&) and {g) of sib-sectiyon
(2) of section 278, It does not apply to sub-section (1)
a7 section 27A O Tor that martter Lo sSections R78A TO
376D, But the representatives of aiso wanted sucn
a presumption to be raised only in respect of "aggravated
sexual assault” and that {s exactly what section 11daA
provides, No amendment is thersfore called for in secticn

[ . L ‘- . P - - - - - - ~
Qrooposed oy uUs o Section 3
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5.1.4, Modification of section 114A of the Evidence Act

recommended.~ Accordingly, we recommended that section

114A be modified to read as follows:

"114A, Prasumption as to absence of consgsz . in

certain_ _ prosecutions for sexual as<saylt.- Ifr a

prosecution for sexual assault under (a; or cliause
(b) or clause (<) or clause (d) or clause (e, Of
clause (g) of sub-section (2] of scotion 376 of
the Indian Panal Coda (45 of 1860: whera sexua’
intercourse by the accused 1s provad and the
questicn is whethar it was without the consent of
the other person alleged to have been sexually

assaultad and such other parson states in  h'z/ her

cr

avidance bpDefore tha court that he/s3he did oo

not consent,

Exnianaric  "3axyal intercourse” in this section
and sections 376C and 376D shall mean any of the

‘a) to {(e) of se-l.ion

acts mantioned in clauses
375, Exptanation to section 375 shall alisge be

applicable.”

5.1.4.1. It goes without saying that the aforasaid

prasumption i

]

a rabuttable presumption of law ("shall
presume’ ) within the meaning of section 4 of the Evidenca

Act.,
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5.1.5. Consideration of the suggestion of "Sakshi” to
create presumption in respect of the age of the victim.-

We may 1in this connection refer to another suggestion of

Sakshi that a similar presumption be created in respect of

the age of the victim, We however do not see any
necessity for such a provision since the guestion of age

is really and ultimately a matter of eavidence and be

hattar left to the Jjudgment of the court.

5.2.1. Suggestion No.2.- For a proper appreciation of the

suggestion for amendment of section 155, it would be
appropriate to set out section 155 in full (omitting the

ilTlustrations). It reads as fallows:

155, Impeaching credit of witness.- The credit
of a witnass may be impeached in the following
wavs by the adverse party, or with the consent of

the court, by the party who calls him:-

(1) by the eavidence of persons who testify that
they, from their knowledge of the witness, believe

him to be unworthy of credit;

{2) by proof that the witness has been bribed, or
has accepted the offer of a bribe, or has received

any other corrupt inducement to give his evidence;
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~~

3) by proof of former statements inconsistent
with any part of his evidence which is 1iable to

be contradicted;

(4) when a man 18 proseacuted for rape or an
attempt to ravish, it may be shown that the

prosecutrix was of generally immoral character.

Explanation.- A witness declaring another witness
to be unworthy of credit may not, upon his
examinaﬁion—in-chief, give reasons for his belief,
out he may be asked his raasons in
cross-examination, and the answers which he gives
cannot  pe contradicted, though if they are false,
he may afterwards be charged with giving false

avidence,

o

.2.2. Bection 155 sets out the manner 1in which the

cradit of

Zh
Y]
b
a
T
Y 4]
th

may be impeached. Clauss (4)
specifically deals with prosecution for rape. In such a
prosecution, the Act permits the man prosecuted for rape
{(or an attempt to ravisn) to show that the prosecutrix was
of generaliy immoral character, we are of the opinion
that this clause ought to be deleted. We see no relevance
or reasonabis connecticn between offence of sexual assault

{(menticonad under seaction

/)

375 to 376E) and the general
immoral charactar of the victim. No one can claim to have
a right to bhave forcad sexual intercoursa with a woman

aven ifT she is generally of an immoral charactar. In this
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- context, we may refer to the pertinent observations of the
- Supreme Court in State of Punijab v. Gurmit Singh (AIR
o 1996 SC 1383) which are to the following affect:

15, We must eaxpress our strong disapproval of
the approach of the trial Court and its casting a
- stigma on tha character of the prosecutrix. The
- observations lack sobriety expected of a Judgs,
Such 1ike stigmas havea the potantial of not only
discouraging an even otherwise reluctant victim of
sexual aésau}t to bring forth complaint for trial
- of crimipals, thereby making the society to suffer

- by 1etting the c¢riminal ascape even a trial. The

it

ourts are axpacted to usa self-restraint while

O

racording such findings which have larger
repercussions so rfar as the future of the victim
of the sex crime 18 concerned and even wider
- implications on the society as a whole - whare the
o victim of crime 1is discouraged - the criminal
encouragad and ia turn crime gets rewarded., Even
in cases, unliixe the present case, where there 1is
som= Aacceptabla material onA the record to show
.. that the victim was habituated to sexual
- intercoursea, no such inference 1ike the victim
o being a girl of "“loose moral character” is
permissiblie to be drawn from that circumstance
alone., Even if the prosecutrix, in a given case,
has been promiscuous 1in her sexual behaviour

- 2arlier, she has a right to rafuse to submit
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herself to sexual intercourse to anyone and
everyona bhecause she is not a vulnerabie object or
pray for being sexuyally assaultad by anyons and
averyone, No stigma, 1ike the one as cast in the
prasent case should be cast against such a witness
by the Courts, for after all it is the accused and
not the victim of sex crime who is on trial in the

court."”

A.2.3. Deletiocn of clause (4) of saction 1585 of the

Evidence Act racommended.-~ Referance may also be mada in

this context to the 84th Report of the Law Commission
which, inter alia, deals with this aspect. In chapter 7
of the Report under ditem "V, Past Sexual History"” the
Commission had amphasised the desirability of amending

claus

i

(4) in section 155 (to make such questions
parmissible only to the axtent of her previous sexual
relationship with the accused but otherwise to bar any
gquastions regarding tTha prosecutrix’s general immoral
character or pravious sexual experience) as well as
addition of a new <clause, clausa (4) in seaction 146,
Indeed the Commission had recommended insertion of a new
saction, section 53A in the Act. It is not necessary to
set out the entire reasoning given in the B84th Report in
support of amendment oFf clause (4) in section 155 inasmuch
as the purport of such amendment is now incorporated by us
in section 146. In that view, clause (4) in section 155
becomes untenabls, We therefore recommand deletion of

clause (4) of section 155,
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5.3.1. Suggestion No.3.- So far as the addition of a new
clause, namely, claugse {4) in section 146 is concerned,
the B4th Report of the Law Commission had suggested the

following addition:

“(4) In a prosecution faor rape or attempt to
commit rape, whare the question of consant to
sexual intercourse or attempted sexual intercourse
is at issue, it shall not ba permissible Lo adduce
avidenca or to put questions in the
cross~examination of the prosecutrix as to her
genaral immoral character, or as to her previous

saxual experiznce with any person other than the

Y]

CC

[

sed Taor proving such consent or the gquality of

Fres

0y
Q

nt."”

if}
@O

5.3.2. The 84th Report of the Law Commission had further

recommended the addition of a new section, section 53A, to

tha following effect:

“"83A, In a prosecution for rape or attempt to
commit rape, where the gquestion of consent to
saxual intercourse or attempted sexual intercourse
is at issue, evidencs of the character of the
prosacutrix or of her previous sexual experience
with any person other than the accused shall not
be relevant on the issus of such consent or the

quality of conssnt.,”

L PURL.: https://www.legal-tools.ergfdoc/tc639d/



5.3.2. Obviously, section 53A was recommended toO be
ingerted for the reason that section 146 is confined to
questions that may be put in cross-examination and s
thaerafora of a limited operation, whereas section 53A is
much wider and bars such savidence to be adduced 1in any

manner whatsoever.,

5.3.4. Reiteration of the recommendations made in the

84th Report and reference to the New South Wales Law

Reform Commission’s recommendations.- We are in agreement

with the above racommendations contained 1in the 84th
Report of the Law Commission and do herewith reiterate
them. In this context, howaver, we may rafer to a set of
recommendations proposed by the New South wales Law Reform
Commission to amend section 408B of the Crimes Act, 1800
{New South wales)., Sub-section {(2) of section 409B of the
Naw South wWales Act provides that "in prescribed sexual
offence proceedings, svidence relating to the sexual
reputation of the comp1ainaht is inadmissible”.
Sub-gection (3) makes avidence of any sexual experience or
lack of sexual axperieance of the complainant aqualily
inadmissible except in cartain specified situations. The

New South wWales Law Commission has proposed retaining the

-
V]
)

existing sub-saction as clause (a) of sub-section (2)

0
Q

and to add a new ci

D]

ause, clause (b) in sub-section (2).

It has also proposed addition of subesactions (3) to (11).
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We do not however propose to set out all the said proposed
sub-sections, except sub-section (2), which reads as

follows:

"{2)(a) In proceedings to which this section
applies, avidence retating to the sexual

reputation of the compliainant is inadmissible.

(b) Notwithstanding sub-section (2){(a), evidence
about any sexual experience or sexual activity, or
lack of exparieance or activity, of the complainant
shall not be inadmissible merely because it also
ralates to the sexual reputation of the

complainant.,”

5,3.8, For ready referance, we are anclosing both section
4098 as it now stands as well as the recommendation for
its amendment as suggested by the New South Wales Law
Reform Commission. {The recommendation was made in

November 1998.) {(Annaxure-fF)

5.3,6. We do not think that we need to draw any
inspiration from the highly involved and 1intricate
provisions suggestad by the New South Wales Law Reform
commission by way of clause (b) of sub-section (2) or by
way of sub-sections (3 to (7) of $.208~-B. The provision

as suggested herain ars sufficient. It is, of course, for
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the government to decide whether any provisions on the
lines of the suggestions made by the New South Wales Law

Commission should be made.

5.3.7. In the light of changes proposed by us in section

[95)

375, the language of section 53A and of clause (4) 1in
section 146, recommended in the 84th Report of the Law

Commission, have to be modified and adapted.

5.3.8. Consequential amendments recommended in proposed

section 53A and proposed clause (4) of section 146 of the

Evidence Act.- Accordingly, we recommend that the

following amendments be made in the Evidence Act:

5.3.8.1. After saction 53, the following section be

inserted:

"B3A. In a prosecution for an offence under

w

tion 376, 378A, 376B, 3768C, 3760 or 376E or for

O

se
attempt to commit any such offepce, where the
question of consent is in issue, evidence of the
character of the victim or of his/her previous
sexual axperisance with any person shall not be
relavant on the issue of such consent or the

quality of consant,

5.3.8.2. In =3action 146 of the Evidence Act, the

following clause shall be added after clause (3):
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"(4) In a prosecution for an offence under section
376, 376A, 376B, 376C, 376D or 376E or for attempt
to commit any such offence, where the question of
consent is in issue, it shall not be permissible
to adduce evidence or to put questions in the
cross—examination of the victim as to his/her
general immoral character, or as to his/her
pravious sexual experience with any person for

proving such consent or the quality of consent.”
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CHAPTER SIX

Miscellansous Suggestions of Sakshi

6.1, The represantatives of Sakshi have made three
other suggestions which we have set out under items 11, 12
and 13 in chaptar two of this Raport. 8o far as
suggestion under item 11 is concerned, we may refar to
saction 273 of the Criminal Procedurs Code, which requires
that "except as otherwise expressly provided, all evidence
takern 1in the course of the trial or other procseding,
shall be taken in the presanca of the accused or when his
personal Aattendance is dispensed with, in the presence of
his pleader”. wWe  do not think  that this ganera?l
principle, founded upon natural justice, should be done

away with altogether in triale and enquiries concerning

vt s

sexyal affences. In an appropriate case, it may be open
to the prosecution to reguast the court to provide a
screan in  such a manner that the victim does not ses the
accused, while at the same time providing an opportunity
to the Aaccused ©to Tisten to the testimony of the victim
and give appronriate imnstruyctions to his advocate for an
affactive cross-axamination, Howaver, with a view to
allay any apprehensions on this score, a proviso can be
addad to section 273 of the Criminal Procadure Code to the

following affach:
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"Provided that where the evidence of a parson

below sixtean years who is alleged to have been

subjscted to sexual assault or any other sexual
offance,; iz to be recorded, tha court may, take

res to ansure that such person is

P

3 MRash

)3

appropriat

[}

not confronted by the accused while at the same
time ansuring the right of cross-~examination of

the accusad’,

The proviso can be placed above the Explanation to

the Zeaction.

2. The suagestion mentioned under item 12 is8, in our

[}

opinion, impractical: 4 i &

said request. The same comment holds good with respact

the proposal undar jtem 13, We are therefore unable to

make any recommandation far the prasent in tarms of or on

the basis of the aforssaid requests of Sakshi.
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CHAPTER SEVEN

CONCLUSION

7.1, Oon the basis of the discussions contained in the
preceding chapters, the Commission is of the considered
opinion that the following amendments need to be carried
out in the Indian Penal Code, 1860: the Code of Criminal

Procedure, 18732 and the Indian Evidence Act, 1872.

-~
N
i)
¥
D
3
{s}
hg
N

recommended in the Indian Penal Code, 1860

7.2.1. Substitution of existing section 375 of the IPC

racommended.- The axisting section 375 be substituted by

the following:

“375. Sexyal Assault: Saxual assault means -
(a) panatrating the vagina (which term shalil includs

the lahia majora), the anus or urethra of any

person with -

i} any nart of the body of another person or
i) an object manipulated by another person
except whare such penetration is carried out for

proper hygienic or medical purposeas:
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manipulating any part of the body of another
person 8o as to cause penetration of the vagina
(which term shall include the l1abia majora), the
arus or the urethra of the offender by any part of

the other person’s body;

introducing any part of the panis of a person into

the mouth of apothar person:

angasging in cunnilingus or fellatio: or

continuing sexual assauit as defined in clauses

{(a) to {(d) above

in circumstances falling under any of the six

foliowing descriptions:

consant

First- againgt the other parson’s will,

Secondly- ¥ithout the other person’s consent.

Thirdly- With the other person’s consent when such

has been obtatned by putting such other person or

any person in whnom such othear person is  intearested, in

faar

death or hurt,
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Fourthly~ Where the other person is a female, with
her consent, when the man knows that he is not the husband
of such other person and that her consant is given because
she believes that the offender is another man to whom she

is or believes hersalf to be lawfully marriad.

Fifthly- with the consent of the other parson,
when, at tha time of giving such consent, by reason of
unsoundness of mind or intoxication or the administration
by the offender personally or through another of any
stupefying or unwholesome substance, the other person is
unable to understand the nature and consequences of that

to which such other person gives consent.

Jixthliv- With or without +tha other parson’s

consent.;  when sych other pargon is under sixteen years of

Explanation: Pepetration to any extant is penetration for

action.

53}

the purposes of this

Excaption: Sexual intercourse by a man with his own wife,
the wife not being under sixteen years of age, 1s not
sexual assault.”

Further we are not satisfied that the Exception
should be deletad,

{(paragraphs 2.1.2 and 3,1.2.,1, supra)

PURL: https://www.legal-tools.org/doc/1c639d/



- 86 -

7.2.2. Recasting of section 316 of the IPC recommended.-

Section 376 shall be racast as fTollows:

"376, Punishment for ge ] ult - (1) Wwhoever,

except in the cases provided for by sub-section (2),
commits sexual assault shall be punished with imprisonment
of either description for a term which shall not be less
than seven years but which may be for 1ife or for a térm
which may extand to ten years and shall aliso be liable to
fine unless the parson subjected to sexual assault 18 his
own wife and is not under sixteen ysears of age, 1in which
case, he shall bpe punished with imprisonment of either
dascription vor a term which may extend to three years and

shall also be ltiabia to fine.

It tha

s

exual Aassault is committed by a person in
a position of trust or authority towards the person
assaulted or by a near relative of the person assaulted,
he/she shall be punished with rigorous imprisconment for a
term which shall not be less than ten years but which may
axtend to 1ife imprisonment and shall also be liable to

fine,

Provided that the court may, Tfor adequate and

ta

special reascns Lo e mentioned in the Jjudgment, 1mpqse a
sentance of imprisonmant for a term of Jless than minimum

punishment prescribed in thisg sub-section.

(2) whoever,-
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{a) baing a police officer commits sexual assault-

(i) within the limits of the oolice station to

which he is appointed: or

{11}  in the oremisas of any station house whether

or not situated in the police station to which he s

appointed; or

(111} on a person in nis custody or in the custody

a police officar subordinate to him; or

.

(n]

{b) heing a public servant, takes advantage of his

T

afficial position arnd Zommits Sexdyal ASSault Oon &  parson

3

in his custody as sSuch pubiic servant or in the custody of

a public servant subordinate Lo him: or
{c) being on the management or on the staff of a

jail, remand home o other place of custody established by
or under any law for tha time being in force or of a
women's or childran’s institution takes advantage of his
official position and commits sexual assault on any inmate

of such jail, remand home, place of institution; or

{(d) being on the managemant or on the gtaff of a
, takes advantage of his official position and

commits sexyal assauit on a parson in that hospital; or
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e) commits sexual assault on a woman kKnowing her

—~

to be pregnant; or

(T) commits sexdyal assault on a person when such

person is undar sixteen years o age; or

{g) commits

1]
[{d]
Y
o]
[{)
e
o
.
[~
s
——
vi]
b /]
o
b Y]
et
ol
ct

shall be punished with rigorous imprisonment for a term
which shall not be iess than ten years but which may ba

Tor 7ife and shail aiso bae liable to fine :

Provided that the <court may, for adequate and
special reasons o be mentioned in the judgament, impose a
sentance of imprisonment of aeither description for a tarm

of leass than ten years,

Explanation 1.~ Whera a parson  is subjectead to  sexyal

AssAaUlt by ona o mora in a group of persons acting in
Ffurtherance 27 their common intantion, each of Lhe pearsons
ghall be deemed to have committed gang sexual assault

118 sub=-section,

ey

within the meaning of &

Explanation 2.~ "Wamen'sz or children’s institution” means

an institution, whether called an orphanage or a home for
neglected women or childran or a widows’' home or an
ingtitution calied by any other name, which is established
and maintained for the reacaption and care of women or

childien,
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Explanation 3.~ “"Hospital” means the precincts of the

hospital and incliudes the precincts of any institution for
the raception and treatment of persons during
convalescence or of persons requiring medical attention or
rehabilitation.”

(paragraph 3.2.3, supra)

7.2.3. Modification in saction 376A of the IPC

racommended. - Section 376A shall read as Tollows:

"375A, Sexual assault by the husbhand upon his wife during

separation.- Whoevar commits sexual assault upon his wife,
who is living separately from him under a decree of
separation or under any custom or usage, without her
consent, shall-be punished with 1imprisonment of aither
description for a <term which shall not be less than two
years and which may axtend to seven years and shall also
be liable to Tine.”

(paragraph 3.3.1, supra)

7.2.4. Amendment of sections 3768, 376C and 376D.- We

racommend enhancement of punishment - with a minimum
punishment of not laess than five years. wa havea alsoc
added an Explanation which will govern all these three
sactions. The Explanation defines "sexual intercoursa” to
mean any of the acts menticoned in clauses (a) to (e} of
saction 375, Explanation to section 375 will however
apply even in the case of sexual intercourse as defined by

the Explanation to this section.
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Accordingly, the modified sections 3768, 376C and

. 376D of the IPC shall read as follows:

o "376B. Sexual intercours2 by public servant with person

in_ _his c¢ustedy.—- Whoeaver, being a public searvant, takes

advantage of nis/her official position and 1induces or
seduces any person, who 18 in his/her custody as such
.. public servant or in the <custody of a public servant
" subordinate to him, to have sexual intercourse with
him/her, such sexual intercourse not amounting to the
of fencs of sexual assault, shall be punished with
imprisonment of aithar gdescription for a term which shall
- not be less tharn Tive years and which may extend to ten

- years and shali aiso be liable to fine,

Provided that the court may, for adequate and
special reasons Lo be mentioned in the judgment, impose a

sentence of impriscoment for a term of Jless than five

years.
“ Explanation: "sexual intercourse” 1in this section and

sactions 376C and 2760 shall mean any of the acts
ment ioned ih clalsas {a) to (®) of section 375.

. Explanation to section 375 shall also be applicable.”

- "376C. Sexual _intercourse by superintendent of jajl.,

remand home, atc.- Whoever, being the superintendent or

manager of a jail, rsmand home or other place of custody
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established by or under any law for the time being in
force or of a women’s or children’s institution takes
advantage of his/har official position and induces or
seduces any inmate of such jail, remand home, place or
institution to have sexual intercourse with him/her, such
sexual intercourse not amounting to the offence of sexual
assauit, shall be punished with imprisonment of aither
description for a tarm which shall not be less than five
yaars and which may =xtend to ten years and shall also be

Tiable to fine.

Provided that the court may, for adequate and

spacial  reasons Lo be mentioned in the judgment, impose a
sentence of imprisonment for a term of T1ess than five

years,
Explanation 1.- “Superintendent” 1in ralation to a jail,
remand home ar other place of custody or a women’s or

children’s institution inciudes a person holding any other

office 1in such Jjail, remand home, place or institution by

virtue of which he/she can exercisse any authority or

[\ 4]

control over its inmates,

Explanation 2.~ The exprassion “women’s or children’s

institution” shall have the same meaning as in Explanation

2 to sub-section {(2) of section 376.
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376D, Saxual intercourse by any member of the management
ar  staff of a hospital with any woman in that hospital.-

wWhoaver, Deing on the managemant of a hospital or being on
the staff of a hosotal takes advantage of  his/her
position and nas  =exual  intercoursa with any psarson in
that hospital, such sexual intercoursge not  amounting to
the offaence of seaxual assanlt, shall be punished with

imprisonment of sither dascription for a term which shall

not. be less than 7ive years and which may axtend to ten

vears and shall aliso be

Provideo thaht ftThe court may, Tor adequate and

spacial reasons o be mentionad in the Jjudgment, imposa a
sentanca of  dimprizondseat for oa  term of less than five
yRAars,

Explianation.- The @xpression "hespital”  shall  have thea

o

ame meaning as in Explianation 3 to sub-section (2) of

action 376."

/]

hana¥
]
-~
[
S
i
]
w
o
4]
a)
1
2

2.4.1, supra)

76E recommendsd.- A new

0]

T.2.5, Ingsertion of naw Ssaction

) &)

{

saction, namely, =eciicin 276E be insertad in the IPC in

ct

he folliowing tearms:

"376E, Unlawfuyl sewxygail contact.- (1) whoever, with saxual

intent, touches, directiy or indirectly, with a part of

the body or with an object, any part of the body of
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another person, not being the spouse of such parson,
without the consent of such other person, shail be
punished with simple imprisonment for a term which may

axtand to two vears orF with fine or with both.

(2) whoever, with ssxual intent, invites, counhsels or
incitas a young person to touch, directly or indirectly,
with a part of the bhody or with an objact, the body of any
person, including the body of the person who 80 invites,
counsels or incites, ofF touches, with seaxual intent,
directly or indirectly, with a part of the body or with an
object any part of the body of a young person, shall be
ounished with imprisornment of aither description which may

axtend Lo three y

h o
Vg

ars and shall also ba jiable to fine.

(3) whoavaer being in a position of trust or authority
towards a young person or is a person with whom the young
person is  in a relationship of dependency, touchas,
directly or indirsctly, with sexual intent, with a part of
the body or with an object, any part of tha body of such
young person, shall e pupished with imprisonment of

aither description which may extend to seven years and

Explanation: "Young  parson in this sub-section and

syb-section (2} means a person below the age of sixteen

o

yaars,

(paragraphs 3.5 & 3.5.1, supra)
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7.2.6. Delation of seaction 277.- Ssction 377, IPC

dJasarvas to b del

14}
e}
D

ted 1in the light of the changes

. aeffacted by us 1in seactijopn 375 to R76E. We Jeave persons

-

having carnal intercourse with any animal, to their Just
desarts.

{paragraph 3.6, supra)

~
N
~3

Apandment o7 gaction 509, IPC.~ Wa recommend that

the axisting section 505 be amended as follows:

"R09., Word, gestura or act intended to  insult the

modesty of a woman:

Whoaver intending to Insult the modesty of any
womarn, utters any word, makes any sound or gestirs, or

axhibits any object inteanding that such word or sound

/4]

o

1Y)
)

11 e heard, o hthat such gesture or object shall ba

en, by sucn woman, or intrudes upon the privacy of such

{

/i
D 1]

woman, shall be punished with simple imprisonment for a

- term which may extend &0 three years and shall also be

~ Ld

(paragraph 3.7, SUpraj)

7.2.8, ideaw saction 4864, IPC racommendsd.- wWe recommend

that a new sectichn 1864 bs introduced in the IPC in the

"166A. Whoeave:s being a public sarvant-
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(a) knowingly disobeys any direction of
the Jdaw prohibiting him from requiring the
attendance at any place of any person for the
purpose of investigation into an offence or other

matter, or

(b)) krnowingly disobays any other direction
of the law regulating the manner in which he shalil
conduct  such  investigation, to the preajudice of
any perscrn, shall be punished with imprisonment
for a term which may axtend to one yvear or with
fine or with both.”

(paragraphs 2.8 & 3.,8.1, supra)
7.2.3, No deTinition of the expression "conssnt” is
called for at this stage.

(paragraph 3.3, supra)

7.5, Changes reacommended  in the Code of Criminal

Procedure, 13873

7.3.1. Insertion of suyb-sections (3) and (43} in section

160 of the Code of Criminal Procedura, 1973.- We racommend

that tha following two sub-sections be insertad in saction

1680 of the Code of Criminal Procedure:

"{3) wWnere under this chaptsr, the statement of a

famale 13 phw) be racorded aither as TfTirst

information of an offence or in the course of an
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invea

tigation 1into an offence and she is a person

[34]

against whom an offance under sections 354, 375,

)

76, 376A, 378K, 376C, 376D, 378E aor 509 of the
Indian Penal  Code is  alliagad to have baen
commitited or  attempted, the statement shall be
recordad Dy A famale police officar and in case a
femaie police ofticer 15 not  available, by a
famale covernmant  safvant availabie in the
vicinity and  in case a femala govearnment sarvant
; by a female authorised by

an organisation intersasted in the welfare of women

{d) Whers ¢ any case nona of the alternatives

mantichad in sub-seciion {3) can be followsed for

tha reason Lrat no Female police officer or female

governmant savvant  or & Tamale authorised by an

organisation interzstad in the walfare of  women

and chiidren is available, the officer in charge

of tha polics station shall, ather recording the
“RARGHS fn writing, proceed withy the recording of
che  statement  of  such  Feamale victim  in the
prasancs T a ralativa of the victim.”

{DACrAGY ADNS 4.2.3 & 4,2.3.1, supra)
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. 7.3,2. Modification of the proviso to sub-section (1) of

- section 160.- We recommend raising

sub-saction (1) of

saction 1680

mantionad 1in

Trom fiftean

N veaars to sixtean years
i« . {paragraph 4.3, supra)
- 7.3.3. Bubstitution of the proviso to sub-section (1) of
" section 180 racommended.- We recommend that in addition to
the above modification, the proviso to sub-section (1) of
- section 160 be substituted to read as Tollows:
"Provided that no male parson under the age of 16
" years or woman shall be required to attend at any
place other than the place in which such mala
person or woman  resides while racording the
; statement, a relative ar a friend or a social
- worker of the choice of the person whose statemant
- is being recordad shall be allowed *to remain
- prasent. The ralative, Triend or social worker so
) allowed to be present shall not interfere with the
recording of statement in any manner whatsoever.”
{paragraphs 4.3.1 & 4.3.2, supraj
7.3.4 Insertion of a rew section, namely, section 164A
iy the Code of Criminal Procedure, 1873.- We racommend
b that the following secticn 164A be inserted in the Code of
E; Criminal Procedira:
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"1684A. (1) Where, during the stage whan

‘

any offence undar section 376, section 376A,

section 3768, section 376C, saction 376D or
gaction 3A76E is under 1investigation and it is

proposed to get the victim examined by a medical
expert, such axamination shall be conducted by a
ragistered medical practitioner, with the consent
of the victim or of some person competent to give
such consent on his/har behalf. In all cases, the
victim should ba sent for guch examination without

any delay.

Provided that if the victim happens to be

= - "1

a T =Ma

the madical eaxamination shall be

14

b

conducted by a female medical officer, ag far as

possibie.

2o~

2) The registered medical practitioner to

N

whom tThe victim is forwardsed shall without delay
examine the parson and Dirapare a report
specifically racording  the rasyit  of  his

examination and giving the foilowing details:

narson of Lthe victim,

{iv) genaral mental condition of  the
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victim and
{v) othar material particulars, in

reasonable detail.

{3) Tha raport shall state pracissly the

reasons Tor each conclusion arrived at.

(4) Tha report shall specifically record
that the <onsent of tha victim or of some person
compatent to give such consent on his/her behalf

to such examination had been obtained.

(5} The exact time of commenceament and
completion of the examination shall also be notad
. and the registerad madical
practitioner shall without delay, forward ths
report to the investigating officer, who shall
forward it to the Magistrate rsaferrsd to. in
saction 173 as part of the documents referred to

a) of sub-section (5) of that saction.

(6) Nothing in this section shall ba
construad as repdering lawful any examination
without the consent of the victim or any person
competent to give such consent on his/her behalf.”

Cparagrapns 4.5,1 and 4,5,2, supra)
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— .. 1.3.5. Insertion of new: ggggion 53A _in__the Code of

— Criminal Procedure recommended.— The propossed section 63A
shall read as Tollows: '

“53A. (1) When a person accused of any of the

offences under sections 376, 376A; 376B, 376C,
- 376D or 376 or of an attempt to commit any of the
said‘ offances, 1{s& arrested and an examination of
his/har person is to be made under this section,
he/ahe shal} be sent without delay to the

registerad medical practitioner by whom he/she is

{2} The registered medical practitioner
conducting such examination shall without delay

examine auch person and prepare a treport

[y

speacifically recording the result of his

examination and giving the following particulars:
{i) tha name and address of the
accused and the person by whom he was
Drought,

B {i1) the age of the accused,

{(111) mwarks of injury, if any, on

the person of the accused, and

PURL: https://www.legal-tools.org/doc/1c639d/



reasons for #ach conclusion arrived at.

(4} The exact time of commencement and
complation of the examination shall also be noted
in thea report and the registerad medical
practitionar shall, without dalay, forward the
raport to  the investigating officer, who shall
forward it ©o the Magistrate raferred to in

section 1732 as part of the documents referred to

in clause {(a) of sub-section {(5) of that section.”

in

{paragraph 4.6.,2, supra)

7.3.6,. Consequential amendments in the First Scheduls to

the Code of Criminal Frocedure, 1973 recommended . -

Conseguent upon  the propoesed amendments in the IPC, the

existing entri

4

s in respect of sectinns 376 tc 376D, 377
and 509 will have to ba substituted and entry in respect
of new section 376, IPC will have to be inserted as

vhder :

378 Sexual assault Impyisonment Ditto Non= Court of
for 1ife or bailable Sassions
imptrisonment
for 10 vears
and fine

Saxuyal assault Imprisonment Noh- Ditto Ditta
by a man on for 3 years cogniizable

hig own wife and fine
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beaing
uhder 16 vears
of age.

Saxual assault Imprisonment
committed by for 1ife and
a parson in a
position ofF
trust or
authority
towards the
paerson assaulted
or Dy a near
ralative of the
person assaylted,

fine

Sexuyal assault Imprisonment
by a Qﬁ7 & for 1ife and
r by a fina

jublic Servant

ofr by A parson

pbeing on the

management of on

the staff of a

Jjail, remand

home or other

pitace of custody

OF wWomen’' s of

children’

m:ﬂtutﬁ el T

h‘v a Darscoh on

Lhu MmaNAageme

Ot O fhc—‘ St

of A nu&nTLa
8!
-

s

|l||'il

SsayTh Imprisonment.
by tha u&bﬁh“ for 7 years
upon his wif and fine
during SéﬂR?HfWHn

Sexual

intarcourse by for 16 years
public servant and Tine
with parson in

his custody.

Imprisonment

Cogni- Non- Ditto
zable bajlable

Cogni- Non- Ditto
zabie bajlable

cogni-  Non- Ditto
zabls pailable

(but only

on tha

complaint

of the

victim)

Cogni- Non- Ditto

zable bailable
{but no

arrest

shall be

made

without a
warrant ofr
without an

order of a
Magistrate)
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378E

Sexual
intercourse by

Superintendant of

jail, remand
home etc,

Sexual
intercourse by
any membar of
the management
or staff of a
hospital with
any woman i
that hospital,

tnlawfui sexyal
contact.

Unlawful saxual
contact wri

-
!

Unlawful sexua
contact by a
person in a
position of

Imprisonment
Tor 2 ysars,
or fine or
both

Imprisonmant
for 3 years

Imprisonment
for 7 years
and fine

Ditto Ditto
Ditto Ditto
Non- Railable

cognizable

Cogni- Non-

zable bailable
it
information

ralating to
the commission
of the offence
is given to

an Officer-in-
charge of a
Police Station
by the parson
aggrieved by
tha offence

ot by any
person

relatad to
her/him by
hlood, or
adoption or

iT there is

no |sych
ralative, by
any public
sarvant

category as

may be notified
by the State
Government in
this behalf

Ditto Non-—
bailable

Ditto

Ditto

Magis-
trata
of the
First
Class

Ditto

court
of
Sassion
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- trist or
— authority
towards a
- youhg person.
. 277 Delate Dajete Daelete Delete Delete
- 509 dttering any Simple cogni- Non=- Magis-
- word or making imprisonment zable bailable trate
any gesture for 3 y=ars of the
o intended to and fine First
insult the Class

modasty of a
- woman etc,

upra)

0

(paragraph 4.7,

~d
(2)
4

.3.7. Amendment of sub-section (6 of section 198 of the

oda of Criminal Procedure, 1873.-~ Consequent upon

)

proposed amendment of section 376 of IPC, sub-saction (6)
oFf section 198 CrPC shall be amended 1in the following

manner:

"

o The worads Sexiua 1 intarcourse” shall be

substituted by the words "sexual assault” and the

word “fifteen” shail be substitutad by the word
i "sixtean”
.- {paragraph 4.8, supra)

7.3.8. Insertion of rnew saction 15888 of the Code of

Criminal  Procadura, 19873,~ After section 198A of the Code

of Criminal Procedure, 1373, the following new section

1338 shall be inserted:

)]

- "Prosecution of offences  under sub-sactions  (2)

and (3) of saction 276€ of the Indjan Penal Code

PURL: https://www.legal-tools.org/doc/1c639d/



- 1056 -
- No court shall take cognizance of an offence
- punishable under sub-sections (2) and (3) of
a saction 376E of the Indian Penal Code (45 of 1860)
. excant uponh a police report of factg which
- constitute such offence or upon a complaint made
- by the person aggrieved by the offence or by
o his/her Tather, mother, brother, sister or by
a his/her fathar’s or mother’s brother or sister or,
f by any other person related to him/her by blood or
. : adoption, if so permitted by the court”.
.- {paragraph 4.9, supra)
7.3.9. Amendment of section 273, Code af Criminal
‘ Procedurs, 12373.- A proviso to the following affect be
N added under section 273 above the Explanation clause
. tharein:
o "Provided that wherae the evidence of a person
below sixteen years who is alleged to have Dbeen
N subjected to vsexua? assaylt or any other sexual
offence, s Lo be recorded, the court may, taks
appropiriate measdras to ensura that such person is
not  confronted by the accused while at the same
time ansisring the rignt of cross-examipation of
' the accised”
{paragraph 6.1, supra)
- 7.4. Changes recommended  in  the Indian Evidence ACt,

—
O3]
~d
Ny
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7.4.1., Modification of section 114A of the Evidence Act

recommended.- we racommend that section 114A be modified

Tto

ad as foliow

~
a
3]
i
[¥{3

“114a. Presumption as to absence  of consent  in

caertain  prosecutions  for sexual assault.- In a

prosacution for sexual assault under (a) or clause

{b) or clause (o) or ¢laus or clause (a) or

]
h g

{

[y
N

clause {(g) of sub-section (2) of section 376 of
the Indian Penal Code (45 of 1860) where sexual

intercourse by he  accused is proved and the
gusstion is whether it was without the consent of
the other person alleged to have been sexually
assaulted and such other person states in his/her
evidenca before the court that he/she did not

consent, the court shall presume that ha/she did

not consent,
Explanpation: “"Sexual intercourse” in this section

and sections 3768C and 376D shall mean any of the
acts mentionad in clauses {(a) to (o) of section
375, Explanation to section 2375 shall also be
applicabla.”

{(paragraph 5.1.4, supra)
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It

[{s]

prasumption is a rebuttable presumption of

presume”) within the meaning of section 4 of

Act.,

{paragraph 5.1.4.1,

7.4.2. Delation of clause {(4) of section

oS without. saying that the aforesaid

law ("shall

the Evidence

155 of the

Evidence Act.- We racommend deijetion of

section 155 of the Evidance Act.

{paragraphs 5.2.2 and 5.2.3,

7.4.3, Amendments recommended in  proposed

clause (4) of

supra)

saection B53A,

Evidenca Act.- We reacommend that after section 53, the

following section be inserted:

"53A, In a prosecution for an

offence under

saction 376, 376A, 3768, 376C, 376D or 376E or for

attempt to commit any such offence, whetre the

question of consent is in issus, evidence of the

character of the victim or of his/her previous

saxlial exparience with any person shall not be

relevant on the iasue of such consent or the

quality of consent.
{paragraph 5.3.8.1, supra)
7.4.4. Insertion of clause {(4Y in  saction 146 of the

Evidance Act recommandad.~- In gection 146 of
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the following clause shall be added after clause (3):
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“{4) In a prosecution for an offence under section
376, 376A, 376B, 376C, 376D or 376E or for attempt
to commit any such offence, where the question of
consent is  in issue, it shall not be permissible
to adduce evidence or to put questions in the
cross-axamination of the victim as to his/her
ganeral immoral character, or as to his/her
pravioys sexual experience with any person for

praving such consent or the guality of consent.”

{paragraph 5.3.8.2, supra)

We racommend accordingly and urge the Government
to initiate steps to amend all the three Acts, namely, the
Indian Penal Code, the Code of Criminal Procedure and the

Indian Evidenca Act on the lines suggested by us.

[l
{MR.JUSTICE B.P. JEBVAN REDDY)(RETD)

CHAIRMAN

"\
A,

. \ .
(MS.JUSTICE LEILA SETH)(RETD)(DR.N.M. GHATATE)(DR.SUBHASH C.JAI

MEMBER MEMBER MEMBER SECRETAF
Dated 13.03.2000

1

N

2
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A -  ANNEXURE-A

In The_Suprjex‘x_l’e}Comjt};d\f;Ihdifa
Criminal Original Jurisdiction
Writ Petition (criminal) No. 33 of 1997

In the matter of:

Sakshi Petitioner
Ve_rsus

Union of India Respondent

PART 1: Precise Issues submitted for consideration of the Law

Commission and the Government of India

1. Given the widespreac prevalence of child sexual abuse and bearing in
mind the provisions of rhe Crniminal Law (Amendment) Act 1983 which
specificaily inserted secton 376 (2)(f) envisaging the otfence of "rape” or a
airi chiid howsoever young below 12 vears of age, whether the expression
"sexual mtercourse” as contained in section 373 of the Indian Penal Code
should correspondingly 1include ail forms of penetration such as
penile/vaginal penetration. penile;oral penetration, penile/anal penetration.
finger/vagina and finger/anal penewaton and object/vaginal penetration: and
whether the expression “penetration” should not be so clarified in the
Explanation to section 372 of the Indian Penal Code. (Reference is invited o

Note #1 at Appendix "A" attached to this Part)
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2. Whether a restrictive mterpretatxonof f;!:_'_pgn_etxatibn" in the Explanation to
section:375 (rape) defeats the_very purpose and intent of the provisions for
punishment for rape ws 376 2(f) "Whosoever commits mpé oD a woman
when she is under twelve years of age” EReference is invited to Note #2 at

Appendix "A" attached to this Part)

3. Whether, penetrative abuse of a child below the age of 12 should no
longer be arbitrarily classiﬁed according to the 'type' of penetration (ignoring
the 'impact’ on such child) either as an "unnatural offence" u/s 377 IPC for
penile/oral penetration and penile/anal penetration) or otherwise as
"outraging the modesty of a woman" ws 354 for finger penetration or
penetration with an inanimate object). (Reference is invited to Note #5 (a) at

Appendix "A" attached to this Part)

4. Whether non-consensual penetration of a child under the age of 12 should
continue to be considered as offenses w's 377 ("Unnatural Offenses") on par
with certain forms of consensual penetration (such as consensual
homosexual sex) where a consenting party can held liable as an abettor or
otherwise. (Reference is invited to Note 3(b) at Appendix "A" attached

hereto)
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Appe.ndix ‘Al
Note #1:
Prior to 1983 the law of rape provided inter alia as under:

a. Under section 375 and 376 IPC, rape was defined as non-consensual
sexual intercourse with a woman. The explanation to section 375 IPC

provides:

"Penetration is sufficient to constitute the sexual intercourse necessary to the

offence of rape. "

Under section 376 IPC, the punishment for rape as aforesaid was for a term

which could extend to ten vears or imprisonment for life and a fine.

b. Subsequent to the Criminal Law (Amendment) Act 1983, the law for the
first time provided that "Whoever... commits rape on a woman when she
is under twelve years of age... shall be punished with rigorous
imprisonment for a terms which shall not be less than ten vear but which
may be for life and shall also be liable to a fine" (section 376(2Xf). Not
content with section 375 which limited abuse to females under 16 years
of age, the provision introduced in 1983 for the first time emvisaged the

offense of rape of a girl child howsoever voung below twelve years of

ge. The possibility of 'penetration’ vaginally/anaily/orally of a girl child

]

|a

% by any body part or object not necessarily penile cannot now be ruled
{ i
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out. To db S0 would _be_' to view the s_exual abuse of minors in terms of an
- adult yardstick rather than in terms of the‘child's efcpen’ence of it. On the
‘contmry, since a girl A(:hild of even one year of age tulls within the scope
of section 376(2)(f) the word "penetration” in the Explanation in section

- 373 cannot be restricted to penile/vaginal penetration

Note # 2:

{ The petitioner draws support from the well established view that the vast

majority of criminal "child sexual abuse” does not necessaﬁly involve
n penile-vaginal penetration. A large body of research confirms that non-
penile/vaginal sexual contact can cause lasting psvchic damage. A restrictive
definition of sexual intercourse to penile/vaginal penetration therefore would
vastlvy undercount the number of children severelv harmed by this practice

(Reference is mvited to pg. 22/25 and 108-112 of the paperbook)
Note #3 (a)

The Law Commission of India in its 156" report has recommended that
child sexual abuse in the form of penile/ oral penetration and penile/anal
penetration be covered w's 377 IPC while finger;penetration and penetration
of manimate objects into the vagina or anus of a female child can be
adequately covered w/s 354 with a more severe punishment. The petitioner
submits that such a recommendation requires reconsideration. Arbitrary
classification of 'penetration’ in the Explanation to section 373, not only fails
to take into account the perceived intent of the Criminal Law (Amendment)

- Act of 1983 which specifically included section 376 (2)(f) "rape of a woman
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when she is under 12 years of age" but also fails consider the social context
reality of child sexual abuse wherein sexual abuse of children is most often
by a person known to them (Reference is invited to pg.‘ 22/23, 109-112 of
the main paper book). It is submitted that under an existing contemporary
understanding, rape has been understood in terms of its impact- as an
intention to humiliate, violate and degrade a woman sexually and therefore

adversely affect the sexual integrity and autonomy of women and children.

While admitting that sexual abuse of children, particularly minor gl
children by means other than penile/vaginal penetration is common and may
take the form of penile/anal penetration/penile/oral penetration, finger/anal
penetration, finger/vaginal penetration or object/vaginal penetration, the said
recommendation of the Law Commission defeats the verv intent of the

amendment of section 376 [PC 2(f) (inserted by the 1983 Amendment).

Such an arbitrary classification of penetration of a child of voung vears fails
to recognise the impact of sexual abuse on a child of tender vears regardless
of which onifice is penetrated and how. It further assumes that a child under
the age of twelve, for instance who is 2 vears old. would in each instance be

able to discern the degree of difference in terms of which of its orifices are

penetrated and how.

The petitioner wishes to cite the following instances to illustrate the present

impact of a narrow and restrictive interpretation of 'penetration’ w's section

375 when applied to child sexual abuse:
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. Asix year old child was sexually molested. The 18 year old accused has

not succeeded in penetration with her and hence inserted an iron rod in

her vagina which caused 'Serious injuries to her, including a ruptured

uterus and she had to be hospitalised fora month.

b. A five year old girl was raped by a youth from her neighbourhood. The
girl was made to lie down on her stomach and was raped from behind.
The girl suffered severe injuries. At the time of evidence in the court, the
girl, not knowing anything about the penis or genital organs of the male
and too young to understand the difference between a penis and finger,

coupled with the fact that she was raped from behind admits a suggestion

In cross-examination that a finger was inserted.

c. Over a period of two time, the father of a young female child who is now
six vears of age repeatedly penetrates her vagina and anus with his finger

and asks the child to suck his penis.

d. An accused was charged under section 354 [PC for fondling the private
parts of the 1 year old baby girl. The argument advanced was that a 1
vear old baby cannot be said to possess a sense of modesty. Hence there

couid be no question of outraging his/her modesty.

It 1s submitted that each of the aforesaid cases would not be considered rape
if a narrow and restrictive meaning is given to "penetration” in the
Explanation to section 375 IPC. This would defeat the very purpose and

intent of specifically adding section 376(2)(f) to address the widespread

prevalence of child sexual abuse.
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Note # 3(b)

Under the present recommendation of the Law Commission in its 156"

report, the examples cited above in Note 3 (a) would be understood as

follows:

= Examples (a), part of (é) and (d) would be seen as offences falling within
section 354 IPC ("outraging the modesty of a woman" punishable with

imprisonment which may extend to two vears).

Examples (b) and the second part of example (¢} would be considered
offenses w/s 377 IPC (carnal intercourse against the order of nature.) In
other words, the nature of penetration and not the impact on a child of

tender years would determine the sevenity of the offense.

Further, certain types of penetration (penile/oral and penile/anal) of a child
would be tried as offenses on par with crimes of consensual sexual relations
ws 377 in which a consenting partv may be held liable as an abettor (See
D P. Minwalla v. Emperor Vol 36 (1935) Cr.LLJ 877, AIR 1935 SIND 78) or
otherwise bestiality (Khanu v. Emperor (1924) 19 SLR 327, a case of
penile/nostril penetration with a bullock).

As stated by the Law Commission of India Report (No.42) of 1971 section
377 was created to punish certain kinds of 'moral turpitude’ as "Indian
society, by and large, disapproves of homosexuality and this disapproval is

strong enough to justify it being treated as a criminal offense even where
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adults indulge in it in private” (qugrgx’g'zcgj"g'jgyitcd' to page 15 of the main

paperbook).

In view of the above, _thé ﬁetitiorier submits that the focus of section 377 1s
to punish the 'unnaturalness' of certain kinds of sexual behaviour irrespective
of consent. [t can not have been the intent of the legislature to club together
offenses of consensual intercourse and moral turpitude with those of non-
consensual sexual violence such as child sexual abuse, more so when the
latter has been specifically provided for in 1983 when it included a special

provision for sexual abuse of girls under the age of twelve under section

376(2)(f).

The 156™ Report unwittingly negates any distinction between section 354

and 377 IPC which were intended to punish hurt and moral turpitude

respectivelv and sections 375/376 which were intended to punish sexual

violence.

In 1968 a similar ambiguity arose with respect to section 377 of the Indian
Penal Code which penalises "unnatural offenses" which are basicaily
consensual in nature. The section penalises "Whoever voluntarily has carnal
intercourse against the order of nature..." A single judge of the High Court
of Gujarat allowing for change in social conditions etc. since the passing of
the law construed the expression "carnal intercourse” as not just "sodomy"

(with which 1t was associated at the time of drafting the Penal Code) but also
as including oral intercourse (see AIR 1968 Guj 252)

S o
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It is well settled that in light of the rule in Heyden's case, that the language
penﬁitting, as in the présex{t'ééée, a penal statute may also be construed to
avoid a lacuna and to suppress the mischief and advance the remedy. It.
follows that the substance and reality ‘of section 376(2)(f) and not mefél_v the
form ought to be taken into consideration for appropriatelv construing

"penetration” in the Explanation to section 375 read with section 376(2)(f)
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P.ARTT‘ I1: Existing inadequaéiés

B - Because of existing inadequacies in the ‘system, the questions have been
. posed with suggested ansWers at Appendix ‘B' to this Part. The instances
cited at Appendix 'B’ of this Part show that even though each incident related
therein may cause severe and untold psvchological trauma for the girl child,
under the éxisting provisions of the Indian Penal Code, it becomes difficuit
to identify the precise offense. In each of the cases cited in the Appendix,
. while it may not amount to rape ws 375/376 IPC, it would also not amount
to an "unnatural offense” u/s 377 or to "outraging the modesty of a woman”
w's 354 [PC but might just be a limited form of assault or criminal force, if at

all. Such offenses cannot possibly come within the confines of a partcular

offense under the IPC namely given the limited parameters of the existing

law. It is imperative therefore that there be a re-thinking on this issue and

that an offense of "sexual assauit” should be more precisely defined and its

parameters indicated. An atempt has been made in this regard below.
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APPENDIX 'B" The follovgiggi_quegﬁéﬁg';;rg,posed and suggested answers
furnished.

1. A three year old child has been ejaculated on but in no way penetrated by

a neighbour. How do we categorise this offense?

Ans: At most the offense might be categorised as an offence w's 509 [PC
"Whoever, intending to insult the modesty of any woman.... intrudes
upon the privacy of such woman... shall be punished with simple

imprisonment for a term which mav_extend to one year...."

19

. The elderlv neighbour person, daily calls the small male child of 5 vears

in his house, exposes his genitals to him and asks him to do the same.

What offense, if any, has he committed?

Ans: As there is no provision under the Indian Penal Code for sexual
abuse of a male child, the offence may, if at all, fall within the meaning
of "Criminal Force” w's 349/350 for which punishment "may extend to
three months” provided there has not been any "grave and sudden

provocation” on the part of the child.

(V8]

. The accused was charged w's 354 IPC for fondling the private parts of the
1 year old baby girl. The argument advanced was that a 1 year old bay

cannot be said to possess any sense of modesty. Hence there 1‘2&1 be no

question of outraging his/her modesty.
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4. The uncle of a 5 vear old male child frequehtly undresses him, touches

his genitals and asks the child to do the same. Categorise this offense.

Ans. This offense is limited to the same extent as example #2. At most

this situation might be punished as Criminal Force u/s 349/350 and 332

IPC.

5. Over a period of time, when no one is at home, a six year old girl 1s

lovingly asked by her father to masturbate him. What would vou call this

offense, if anv?
Ans: There is no offense under the existing Indian Penal Code.

6. The uncle of an 11 vear old invites her over to his house. offers her
expensive gifts and asks her to undress so that he can photographs her in

different poses. How would vou categorise this offence?

Ans.: There 1s no provision in the Indian Penal Code which would

describe this practise as an offence.
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PART III: Suggestions for amendment to the Indian Penal Code

The petitioner suggests the following amendment to the offense of "rape” in

- the Indian Penal Code to cover the broad experiences of "sexual assault.” !

1. Delete existing sections 354/375/376 and 509 of the IPC and add the

following:

. Proposed definttion of "Sexual Assault"

\
D

"375. Sexual Assault

1. A person commits sexual assault against another where such person
engages in any of the activiues set out in subsection 2(2) to 2(c) against

- the will or without the consent of the other person against whom such

offence i1s committed.
Provided that where such sexual assault i1s committed against a mincr, the

question of consent 1s irrelevant.

o EXPLANATION : A minor is a person who is ___ vears of age or under.

" Reference is invited 1o the law of Wesiern Australia and Canada where the offence of "rape” has been
. eliminated and an offence of "sexual assauit” has evolved. Further reference is mvited 10 the draft "Sexuai
Assault Against Women and Children” legisiation prepared by a Subcommittee of the National

Commission for Women. 1992,
Reference is also invited to the foilowing assessment of "sexual assauit” law reform im Canada:

Confronting Sexual Assauit: A Decade of Legal and Sociai Change Edited by Julian v. Roberts and

. Renate M. Mohr. 1994 (Provides imter atia. a comprehension anaiysis of the redefinidon of rape as
“sexual assault” and its impact on child sexual abuse cases)

" “"the New Sexual Assauit Law: What Has Been Its Effect” by K. Edward Renaner and Suresh Sahjraui
Canadian Journal of Criminology, pp. 407313 (provides siatistical support for increased reporting

.- under a new law of sexual assauit as opposed to an earlier law of rape)
"Inconsistencies and Contradictions in Canada's Sexual Assauit Law" bv R. Hinch. Canadian Policy

X1V no.3 September, 1988 (pp. 282-294)

ooy -
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3. "Sexﬁal Assault” includes

a) The introduction (to any extent) by a man of his penis, into the vagina ,
the external genitalia, anus or mouth of another person

b) The introduction (to any extent) by a person of any object or a part of the
body (other than the penis) into the vagina or anus of another person.

¢) Where any person, for a sexual purpose, touches, directly or indirectly,
with a part of the body or with an object, any part of the body of another
person.

d) Where any person for a sexual purpose, invites, counsels or incites a
minor person to touch, directlv or indirectly , with a part of the body or
with an object, the body of any person including the body of the person
who so invites counsels or incites and the body of the person nvited.
counseled or incited.

¢) Where any person with a sexual purpose utters anv word. makes anv
sound or gesture, or exhidits anv object or part of the body intending that
such word or sound shalil be heard. or that such gesture or extubition shail

be seen by a person or intrudes upon the privacy of such a persomn.

4. {(a) For the purposes of secton 373 (1) "consent” means the unequivocai
voluntary agreement of the woman to engage in the sexual activity in
question.

(b) No consent is obtained for the purpose of section 375 (1):

1). When the consent has been obtained by putting the woman or anyv

person whom the woman is interestad in fear of death or of injury.
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i1). When such consent is given because the woman believes or is given

to believe that the man 1s her husband. |

1if). When at the time of giving such consent, by reason of unsoundness
- of mind or intoxication or because of the administration by him
personally or through another of any stupefying substance, the woman is
unable to understand the nature and consequences of the act.

1v) When the agreement is expressed by the words or conduct of a person
other than the woman.

v} The woman 1s mistaken about the identity of the man.

vi) The woman is muistaken about the -sexual nature of the act or
mistakenly believe that the sexual activitv is for medical, rtualistic
purificatory, therapeutic. psvchological or spiritual purpose.

vii) The person is or appears to be a minor”

(5]

(3) " 375 A. Aggravated sexual assault

A person commuts an aggravated form of sexual assauit when-

1(a) Such person being a police man/ woman commits sexual assault

ofl 2 women Or Iinor;

1) within the limits of a police precinct.

1) in his or her custody or in the custody of a police person subordinate
to him or her; or
11) in his or her custody or in the custedy of a police person
subordinate to him or her; or

1v) while such person is in uniform

PURL: https://www.legal-tools.org/doc/1c639d/
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b) Being a personnél in the armed forces commits sexual assault on a

person while on duty.

c) Being a public servant, commits sexual assault on a person in his
custody or in the custody of a public servant subordinate to him.

d) Being on the management or on the staff of a jail, remand home or

other place of custody established by or under any law for the time being
in force or of a woman's or children's institution commits sexual assauit

on any inmate of such jail, remand home or institution; or

-

e) Being on the management or on the staff of a hospital commits sexual

L e TETTE ey TR TRIOR NPT &
i . Y { AR (s o puvendhe
it

] assault on a person in that hospital .
f). Being in a position of trust, authority , guardianship or of economic or
social dominance commits sexual assault on a person under such trust.

—

- authority’or dominance.

l ‘ (2)(a)  Such person commits a sexual assault on a women who i3

pregnant.

I e

(b)  Such person commits a sexual assault on a woman who 1s

suffering from mental or physical disability.

(¢)  Such person commits sexual assault on a minor.

(3) While committing a sexual assault causes grievous bodily harm.
maims, disfigures or endangers the life of a women or minor.

(4) Such person commits or has committed protracted sexual assauit on a

— women or minor.
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(5) Where more than one person commits sexual assault on a women or

minor.

EXPLANATION 1: Where a person is sexually assauited by one or
more in a group of persoms acting in furtherance of their common
intention, each of the persons shall be deemed to have committed sexual

assault within the meaning of this sub-section.

EXPLANATION 2: "Women's or children's Institutions ” means
an institution, whether called an orphanage or a home for neglected
women or children or widow or by any other name, which is established

and mainrained for the reception and care of women or children.

EXPLANATION 5: "Hospital" means the precincts of the hospital and
includes the precincts or any insutution for the recepuion and treatment of
person during convalescence or of persons requiring medical atention or

rehabilitation.

New Dellu

Dated: For the Petitioner
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IN THE SUPREME COURT OF INDIA
CRIMINAL ORIGINAL JURISDICTION

WRIT PETITION (CRIMINAL) NO. 33 OF 1997

IN THE MATTER OF:

SAKSHI .. .PETITIONER

Ver:sus

UNION OF INDIA ... RESPONDENT

AFFIDAVIT

I, Dr. Hemlata, wW/o Shri Sunil Kumar, aged 30 years, Project

’

Co-ordinatox, Saksni 3~ 67, South Extension Part 1,  New

Delhi do hercby solemnly affirm and state as under:-

1. T am Proiact Co-ordinator of <the Petitioner
crganization and £ully conversant with the facts and
circumgtances of the

present case and competent to affirm

this affidavic.

2. ¥ state that I have read over and understood <the

contants aczompanying Written Submissions/ Issues and state

that <the same have lLeen prepared on the basis of records

and texts avallable in the office of the Petitioner

organization and advise obtained from legal counselors.

’ DEPONENT
VERIFICATION:

I, the deponent do hereby verify that the contents of

this affidavit are true and ccrrect to the best of my

knowledge. It conceals nothing and ne part thereof is

false.

Verified at New Dein:i on

Aa

~

v

this the 3rd day ofﬂgggggga¥§§g¥d4mho@Mmﬂkﬁww
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ANNEXURE-C -

.E.IN
K
- : KEY TO READING THIS DOCUMENT
- . The proposal given by The National Commission for Women is written in BLACK.
" . It has been follawed by the corrosponding proposal of the Law Commission.
. The Law Commission's proposal has heen written in BLUE.
B . Comments/observations with regard to the comparison between the two have been
_ written in RED.
” COMPARISON — RAPE LAWS
Section 375 — Sexual Assaults
- 1. A person commits sexual assault against another where such person engages in
any of the activities set out in subsection 2 (a) to 2 (c) against the will or without
- the consent of the other person against whom such offence is committed, !
COMMENT - The underlined portion has been reproduced in S. 375 First and
Secondly of the Law Commission’s proposal.
i Provided that where such sexual assault is committed against a minor, the
question of consent is irrelevant.
EXPLANATION 1- A minor is a person who is 18 years of age or under.
COMMENT - A minor is taken to be a person who is under the age of 15 years for
all purposes in the Law Commission's proposal.
EXPLANATION 2 - Any consensual sexual activity between two adults does not fall
within the purview of this section.
'COMMENT - Not mentioned in the Law Commission's proposal.
e ( 2. “Sexual Assault” includes:
(a) The introduction ( to any extent ) by a man of his penis, into the vagina,
the external genitalia, anus or mouth of another person.
(b)  The introduction ( to any extent ) by a person of an object or a part of the
body ( other than the penis ) into the vagina or anus of another person.
_ Section 375 — Sexual Assault: >
-~ Sexual Assault means —
. (a)  penetrating the vagina ( which term shall include the labia majora ),
the anus or urethra of any person with —
-~ (i) any part of the body of another person or
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(i)  an object manipulated by another person except where such
penetration is carried out for proper medical and hygienic
purposes;

(b)  manipulating any part of the body of another person so as to cause
penetration of the vagina ( which term shall also include the labia
majora), the anus or the urethra of the offender by any part of any
person’s body;

(©) introducing any part of the penis of a person into the mouth of
another person;

(d)  engaging in cunnilingus or fellatio; or
(e) continuing sexual assault as defined in clauses (a) to (d) above.)

COMMENT - The word ‘external genitalia’ has been deleted and the term
‘urethra’ has been inserted. Also, ‘vagina’ has been given to include
the ‘labia majora’. Besides this, the word ‘penetrating’ has been used
instead of the phrase ‘introduction (to any extent)’. S.375 (b) and (d)
have been inserted to cover those acts of sexual assault.

(©) Where any person, for a sexual purpose touches, directly or indirectly,
with a part of the body or with any object, any part of the body of another
person.

S. 376 E - ‘Unlawful Sexual Contact’

(1) Whoever, for a sexual intent touches, directly or indirectly, with a
part of the body or with an object, a part of the body of another
person, not being the spouse of such other person, without the consent
of such other person, shall be punished be punished with simple
imprisonment of a term which may extent to 3 years or with fine or
with both. If, however, the other person is below 15 years of age, such
conduct, with or without the consent of the other person, shall be
punished with rigorous imprisonment which may extend to 7 years or
with both.

COMMENT - The word 'intent' has been used instead of the word 'purpose’. The
~ extent of the maximum punishment has been brought down to 3
~ years from S years. A minimum punishment has not been prescribed.

(d)  Where any person with a sexual purpose utters any word, makes any
sound or gesture, or exhibits any object or part of the body, intending that
such word or sound shall be heard or that such gesture or exhibition shall
be seen by a person or intrudes upon the privacy of such person.
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S. 509 - Word, gesture or act intended to annoy or to insult the
modesty of a woman:

Whoever, intending to annoy or to insult the modesty of any
» woman, utters any word makes any sound or gesture, or exhibits any ~
object or part of the body, intending that such word or sound shall be
heard or that such gesture or exhibition shall be seen by such woman,
.. or intrudes upon the privacy of such woman, shall be punished with
simple imprisonment for a term which may extend to three years, or
with fine or with both.

Where, however, such offence is committed with sexual intent,
such person shall be punished with rigorous imprisonment for a term
which shall not be less than two years but may extend to five years or
. with fine or with both.

COMMENT - The new proposal has been divided into two parts:
-- a) where gesture or remark is intended to annoy or insult the
modesty of a woman, and
b) where it is committed with a sexual intent.
Different punishments have been prescribed for the two offences.

(e)  Where any person for a sexual purpose invites, counsels or incites a minor
. to touch, directly or indirectly, with any part of the body or with any
) object, the body of any person, including the body of the person who so
invites, counsels or incites and the body of the person invited, counselled
> or incited.
= S. 376E — Unlawful Sexual Contact

(2) Whoever, for a sexual intent invites, counsels or incites a young
person to touch, directly or indirectly, with a part of the body or with
an object, the bady of any person, including the body of the person
wheo so invites, counsels or incites shall be punished with rigorous
imprisonment which may extend to 7 years or with fine or both.

Comment - The punishment in this sub-section has been inserted by the Law
Commission.

, 3) Whoever, being in a position of trust and authority towards a young

’ person or is a person with whom the young person is in a relationship
of dependency, touches, directly or indirectly, with a sexual intent,

ai with a part of the body or with an object, any part of the body of such

. young person, shall be punished with rigorous imprisonment which

1 may extend to seven years or with fine or with both.

Provided that if the offender happens to be the father,
- grandfather or brother, he shall be punished with rigorous
imprisonment for a term which shall not be less than 5 years but
which may extend to a term of ten years.
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Explanation — “Young Person” in this subsection and in subsection (2) means
a person below the age of 15 years.

COMMENT - Sub-section (3) has been added by the Law Commission.

3. (a) For the purposes of S. 375(1) “Consent means unequwocal voluntary
agreement of-the-woms : : gtie o Lo =~

COMMENT - ‘Consent’ has not been deﬁncd in the Law Comnussnon s proposal.

(b)  No consent is obtained for the purpose of S. 375 (1) :

(i) when the cansent has been obtained by putting the woman or any other
person whom the woman is interested, in fear of death or injury.
S 375 Thirdly — with the other person’s consent, when such consent
has been obtained by putting such other person or any other person in
whom such person is interested, in fear of death or hurt.

COMMENT - The word ‘woman’ has been replaced by the phrase ‘other person’
and the word ‘injury’ by the word ‘hurt’.

(i) When such consent is given because the woman believes or is given to
believe that the man is her husband.
S. 375 Fourthly — Where the other person is a female, with her
consent, when the man knows that he is not the husband of such other
person and that her consent is given because she believes that the
offender is another man to whom she is or believes herself to be
legally married.

COMMENT - Too confusing.

(iii)  When at the time of giving such consent, by reason of unsoundness of
mind or intoxication or because of the administration by him personally or
through another, of any stupefying substance, the woman is unable to
understand the nature and consequence of the act.

S. 375 Fifthly — With the consent of the other person, when at the
time of giving such consent, by reason of unsoundness of mind or
intoxication or the administration by the offender personally or
through another, of any stupefying or unwholesome substance, the
othier person is unable to understand the nature and consequence of
that which such other person gives consent.

COMMENT - The word ‘woman’ has been replaced by the phrase ‘other person’
and the term ‘unwholesome’ has been added.
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— (iv)  When the agreement is expressed by words or conduct of a person oiher
than the woman.

- (v)  The woman is mistaken about the identity of the man.

(vi)  The woman is mistaken about the sexual nature of the act or mistakenly
- believes that the sexual activity is for medical, ritualistic, purificatory,
therapeutic, psychological or spiritual purposes.

- (vi))  The person is or appears to be a minor.

COMMENT - CL. (iv) to (vii) have not been taken into consideration. However, the
T following clause has been added.

S. 375 Sixthly : “ with or without the other person’s consent, when such other
person is under fifteen years of age”.

Explanation to S. 375 says — “ Sexual intercourse by a man with his own wife
not being under fifteen years of age is, not sexual assault”.

S. 375A — Aggravated Sexual Assauit.
A person commits an aggravated form of sexual assault when:

S. 376 - Punishment for Sexual Assault

1(a) such person being a police man/ woman sexually assaults a woman or
minor;
o 2(a) Whoever, being a police officer commits sexual assault -

@) within the limits of the police precinct

(i) within the limits of the police station to which he is appointed; or

(ii)  the premises of any station house whether or not situated in the
police station to which he is appointed; or

- (i)  in his or her custody or in the custody of a police person subordinate to
him or her ; or

o (iii)  on a person in his custody or in the custody of a police officer

- subordinate to him; or

a (ii)  while such person is in uniform

COMMENT - While a new cl. (ii) has been introduced, cl. (iii) of the N.C.W’s
proposal has not been considered.

(b) being a personnel in the Armed Forces commits sexual assault on a
person while on duty.

- COMMENT - Not mentioned in the Law Commission’s proposal.
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(c)  being a public servant, and commits sexual assault on a person in his
custody or in the custody of a public servant subordinate to him.

(b)  Dbeing a public servant, takes advant his official position and
commits sexual assauit on a person in his custody or in the custody of
a public servant subordinate to him.

COMMENT - The underlined portion is the only change/addition in this subsection.

(d)  being on the management or oh the staff of a jail remand home or other
place of custody, established by or under any law for the time being in
force or of a woman’s or children’s institution, commits sexual assauit on
any inmate of such jail, remand home, or institution ; or

(c) being on the management or oh the staff of a jail remand home or other
place of custody, established by or under any law for the time being in
force or of a woman’s or children’s institution, takes advantage of his
official position and commits sexual assault on any inmate of such jail,
remand home, place or institution ; or

COMMENT - The underlined parts are the additions made in this sub-section.

® being on the management or on the staff of a hospital, commits sexual
assault on a person in that hospital.

(d) being on the management or on the staff of a hospital, takes
advantage of his official position and commits sexual assauit on a
person in that hospital.

COMMENT - The underlined portion is the only addition made in this subsection.

(f)  being in a position of trust, authority, guardianship or of economic or

| social dominance commits sexual assault on a person under such trust,
- authority or dominance.

COMMENT - Not mentioned in the Law Commission’s proposal.

}

2(a) ~ such person commits sexual assault on a woman who is pregnant.
(e) commits sexual assault on 2 woman knowing her to be pregnant; or

(b) such person commits sexual assault on a woman who is suffering from
mental or physical disability.
COMMENT - Not mentioned in the Law Commission’s proposal.

(¢) such person commits sexual assault on a minor.

(f) commits sexual assault on a person when such person is under 15
years of age; or
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3 while committing sexual assault causes grievous bodily harm, maims,
disfigures or endangers the life of the woman or minor.
COMMENT - Not mentioned in the Law Commission’s proposal.

4 such person commits or has committed protracted sexual assault on a
woman or minor.
COMMENT - Not mentioned in the Law Commission’s proposal.

5 where more than one person commits sexual assaults on a woman or
minor.
(g) commits gang assault,

shall be punished with rigorous imprisonment for a term
which shall not be less than ten years but which may be for life and
shall also be liable to fine :

Provided that the Court may, for adequate and special reasons
to be mentioned in the judgement, impose a sentence of imprisonment
of either description for a term of less than ten years.

Explanation 1: Where a person is sexually assaulted by one or more in a group of
persons acting in furtherance of their common intention, each of
the persons shall be deemed to have committed sexual assault
within the meaning of this subsection.

Explanation 1: Where a person is subject to sexual assault by one or more in a
group of persons acting in furtherance of their common intention,
each of the persons shall be deemed to have committed sexual
assault within the meaning of this subsection.

COMMENT - The underlined portion is the only change made in this subsection.

Explanation 2: “ Woman’s or children’s institution” means an institution, whether
called an orphanage or a home for neglected women or children or
widows’ or by any other name, which is established and
maintained for the reception and care of women or children.

Explanation 2: “ Woman’s or children’s institution™ means an institution, whether
called an orphanage or a home for neglected women or children or
widows’ home or by any other name, which is established and
maintained for the reception and care of women or children.

COMMENT - The underlined word is the only change made in this subsection.

Explanaticn 3: “Hospital” means the precincts of the hospital and includes the
precincts of any institution for the reception and treatment of
persons during convalescence or of persons requiring medical
attention or rehabilitation.

COMMENT - Reproduced identically in Expl. 3 to S.376.
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Section 376(1) —~ Punishment for Sexual Assault

(2)

(b)

(@

Whoever commits sexual assault within the meaning of S.375 (2) (a) or
S. 375 (2) (b) shall be punished with imprisonment of either description
for a term that shall not be less than 7 years but which may be for life and
with a punitive fine.

Provided that the Court may in exceptional circumstances to be
recorded in the judgement, impose a sentence of imprisonment for a term
of less than 7 years but not less than 5 years.

Whoever commits sexual assault within the meaning of $.375 (2) (c) shall
be punished with imprisonment of either description for a term that shall
not be less than 2 years but which extend to 5 years and with a punitive
fine.

Whoever commits sexual assault within the meaning of $.375 (2) (d) or
S.375 A (2) (a) read with S. 375 (2) (d) shall be punished with
imprisonment of either description for a term that shall not be less than 1
year but which extend to 3 years and with a punitive fine.

Section 376 — Punishment for Sexual Assault

)

Whoever, except in the cases provided in subsection (2), commits
sexual assault shall be punished with imprisonment of either
description for a term that shall not be less than 7 years but which
may be for life or for a term which may extend to 10 years and shall
be liable to fine unless the person subjected to sexual assault is his
own wife and is not under 15 years of age, in which case, he shall be
punished with imprisonment of either description for a term which
may extend to 2 years or with fine or both.

. Provided that if the father. grandfather or brother commits the
sexual assault, he shall be punished with rigorous imprisonment for a
t_erm that shall not be less than 10 years but which may extend to life

imprisonment.

Provided that the Court may, for adequate and special reasons
to be mentioned in the judgement, impose a sentence of imprisonment
for a term of less than 7 years.
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COMMENT - A common punishment has been prescribed for the various acts of
sexual assauit. Sexual assault by a man on his wife has been
differentiated from sexual assault by a man on any other woman. Not
only that, the punishment prescribed for the two is also different.
However, the paragraph underiined has been additionaily added.

Section 376 (2) — Punishment for Aggravated Sexual Assault

(3  Whoever commits sexual assauit within the meaning of $.375 A (1) (a- f)
read with S. 375 (2) (a ) or (b) shall be punished with imprisonment of
either description for a term that shall not be less than 10 years but which
may be for life and with a punitive fine.

Provided that the Court may, in exceptional circumstances to be
recorded in the judgement, impose a sentence of imprisonment for a term
of less than 10 years but not less than 7 years.

(b)  Whoever commits sexual assault within the meaning of $.375 A (1) (a - f)
read with S. 375 (2) (c ) shall be punished with imprisonment of either
description for a term that shall not be less than 2 years but which extend
to 5 years and with a punitive fine.

(d)  Whoever commits sexual assault within the meaning of $.375 A (1) (a - f)

: read with S. 375 (2) (d ) shall be punished with imprisonment of either
description for a term that shall not be less than 2 years but which extend
to 3 years and with a punitive fine.

COMMENT - The punishment for the acts of 'Aggravated Sexual Assauit' has been
givenin S. 376 (2) of the Law Commission's proposal as a term that may
be for life but shall not be less than 10 years along with a punitive fine.

Section 376 (3) - Punishment for Sexual Assault u/ S.375 A (2)

(a) Whoever commits sexual assault within the meaning of S.375 A (2) (a),
(b) or (c) where the minor is over 12 years of age, read with S. 375 (2) (a)
or (b) shall be punished with imprisonment of either description for a term
that shall not be less than 10 years but which may be for life and with a
punitive fine.

(b) Whoever commits sexual assault within the meaning of $.375 A (2) (a),

(b) or (c) on a minor of over 12 years of age, read with S. 375 (2) (c) shall
be punished with imprisonment of either description for a term that shall
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not be less than 5 years but which may be for 7 years and with a punitive
fine.

©) Whoever commits sexual assault within the meaning of S.375 A (2) (a),
(b) or (c) on a minor of over 12 years of age, read with S. 375 (2) (e) shall
be punished with imprisonment of either description for a term that shall
not be less than 7 years but which may be for 10 years and with a punitive
fine.

—
(=

n

”

Section 376 A - Punishment for Sexual Assault of a Minor up to the age of
12 uw/ S375A(3

(4]

(a) Whoever commits sexual assault on a minor person up te the age of 12
years or under S$.375 A (3) read with S. 375 (2) (a) or (b) shall be punished
with imprisonment for life and with a punitive fine.

m

(b)  Whoever commits sexual assault on a minor person up to the age of 12
years or under S.375 A (3) read with S. 375 (2) (c) shall be punished with
imprisonment of either description for a term that shall not be less than 3
years but which may be for 5 years and with a punitive fine.

r

¢ (c)  Whoever commits sexual assault on a minor person up to the age of 12
years or under S.375 A (3) read with S. 375 (2) (d) shall be punished with
imprisonment of either description for a term that shall not be less than 7
years but which may be for 10 years and with a punitive fine.

(d)  Whoever commits sexual assault on a minor person up to the age of 12
years or under S.375 A (3) read with S. 375 (2) (e) shall be punished with
imprisonment of either description for a term that shall not be less than 2
years but which may be for 3 years and with a punitive fine.

4]
”
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Law Commlssuon of lndla

Shastri Bhawan

Gate #2

7" Flaor.. o
' S9/13/99

Dear Justice Reddy,

As requested by the Commission, please find enclosed recommendations to be
considered by the Law Commissian regarding amendments to investigation,
procedure and evidence in Sexual Assauit cases.

We do have some additional concerns which we would like to clarify with the

Commission at the time of our next meeting. This includes examining
implications of a “gender neutrai” law.

Once again, we wish toexpress oursincere gratitede-for-the -time, -co-eperation
and serious concern shown by the Commission on this issue.

Best Regards,
L, !
N WY /
Mo~
For

Naina Kapur
(Director, Sakshi)

Jasijit Purewal
(Director, IFSHA)

Kirti Singh
(AIDWA)
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~  RECOMMENDED C} l FOR INTERROGATIC mam_,m.,

— EDICAL EXAMINATIC ADEN AND-TRIAL PROCESS IN CASES
RELATING TO S ALA AULT
T & ey The st

. The Law Commnssxon m ns 84”‘ report has made several suggestxons for the.

~ interrogation, investigation and medical examination in cases relating to rape and
™ sexual assault against women: Fhe-suggestions-with-seme modifications-should--
—  be incorporated in the law. Certain other amendments to the law of Evidence |
which will facilitate the trial of a complalnant of sexual assault are also being
suggested.

1. The Law Commission has suggested that where the statement of a victim girl

child below 12 years of age is to be recorded it should be done by a woman
— Police Officer or by a WWoman who belongs to an organsiation interested in
the cause of women @r children.

- Qur Recommgndation;

i. The statement of any complainant of sexual assault shouid only be recorded by
-~ a woman police officer or by any other women interested in the cause of the
women or children.

- ii. The statement of a compiainant of sexual assauit should be made in the
present of a relative or friend of the complainant’s choice.

-~ iii. The interrogation of a complainant should only be carried out at her home or
place of her choice and necessary clarification to Saction 161 should be made as
suggested by the Law Commission.

In view of the above we-suggest the following changes:

- . A new sub-section 3 to section 160 of the Code of Criminal Procedure be
added as under:

— "(3) Where under this Chapter, the statement of a complainant of a sexual
offence is to be recorded such statement shall' be recorded either by a woman
police officer or by a woman social worker in the absence of a woman police
= officer."

"(4) a) Where the woman palice officer is not available to record the statement of
the complainant of sexual assault, the officer in charge of the pofice station st
.. to facilitate recording of the statement, forward a written request to a social
worker who shall upon completion submit the same to the officer in charge. "
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b) Should the-said: statement require- further clarification- or .amplification, the
officer-in-charge may seek the same from the complainant either in person or
through the social worker.”

(5) a) The statement. of the: girt recorded and forwarded under sub-sections (3)
and (4) above shall- for the purpose of the law relating to. the:. admissibility in
evidence of statements made by any person, be deemed to be a statement
recorded by a pohce cfﬁcer

ll. The following prov:so shall be substituted for the present proviso of Section
180(1):

"Provided that no male person under the age of 16 years or woman, shall be
required to attend at any place other than his or her home or place of his or her
choice.”

Il. The following sub-section should be inserted after Section 166 of the 1.P.C. fo
punish a police officer who fails to record a statement as stated above

"166.Whoever being a public servant:

(A)disobeys any direction of the law prohibiting him from requiring the
attendance at any place of any person for the purpose of investigation into an
offence or other matter, or _

(B) disobeys any other direction of the law regulating the manner in which he
shall conduct such investigation, to the prejudice of any person,

"shall be punished with imprisonment for a term which may extend to one year or
with fine or with both.”

IV. A new Sub-section (6) should be inserted to Section 160 of the Code of
Criminal Procedure: :

“(a) Where, under this Chapter, the statement of a male person under the age of
16 years or of a woman is recorded by a palice officer, either as first information
of an offence or in the course of an investigation into an offence, a relative or
friend of such male person or woman, and also a social worker of the
complainant's choice shall be allowed to remain present throughout the period
during which the statement is being recorded "

{8) To-ensure that the offence relating to sexual assault is promptly recorded the
following section should also be added to the |.P.C. as recommended by the
Law Commission with slight variations:

"167A. Whoever, being an cfficer in charge of a police station and required by
law to record any information relating to the commission of a cognisable offence
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mbd'h&sto..him;‘mﬂxsas. to record such information shall be punished with
imprisonment of either description for a term which may extend to one year and
with punitive fine."

TUAURMumn 3 e un =

V.- As:regards: the meduzl exammatxon of the victim and the accused we
recommend the following the-following. sectxons should be inserted in the Code of
Criminal' Procedure:

"164(A) Where a case of sexual Assauit is reported to any police person, the
complainant is reported to any police person, the said police person shall without
any delay have the complainant medically examined by a registered medical
practitioner. ,

(B) The registered medical practitioner(s) to whom such person is brought shalil
without delay examine the complainant and prepare a report specifically
recording the result of the complainant, examination and giving the following
details:

) the name and address of the victim and of the person by whom she.was
brought

i) the age of the persan

Hi) the general mental and emotional condition of the complainant

iv) any signs of sexual assault to the mouth, anus, genitalia

V) any marks on or injuries to the body

vi)  other material particulars in reasonabie detail”

(C) The report shall state precisely the reasons for each conclusion arrived at.

(D) The report shall specifically record that the consent of the victim or of some
person competent to give such consent on her behalf to such examination has
been obtained.

(E) The exact time of the commencement and completion of the examination
shall also be noted in the report and the registered medical practitioner
shall without delay forward the report to the complainant and the
investigating officer. The investigation officer shall forward it to the
Magistrate (referred to in Section 173(5)(a) as part of the documents.

(F) Nothing in this Section shall be construed as rendering lawful any
examination without the consent of the victim or of any person competent to give
such consent on her behalf.”

VI. The following sections should be added to Section 53A of the Code of
Criminal Procedure as recommended by the Law Commission:
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e /Sectlons 53 (1A), (1B) 1(C), and (1D), Code of Criminal Procedure, 1973 to be
mserted

- (1A) When a person accused of sexual assault or an attempt to sexual assault is
arrested.and an examination of his person is ta be mada under this section, he
shall be sent without delay to the registered medical practitioner by whom he is to

. be examined,

(1B) The registered medical practitioner conducting the examination shall !
(without delay) examine such person and prepare a report specifically recording
the resuit of his examination and giving the following particulars:

i) the name and address of the accused and of the person by whom he was
brought
i) the age of the accused-
,o iif) other material particulars including traces of bicod, semen, and-evidence
' of any recent sexual activity in reasonable detail and
iv) any other marks cf injury, if any, on the person of the accused.
(1C) The report shall state precisely the reasons for such conclusion arrived at

(1D) The exact time of commenrcement and completion of the examination shall
also be noted in the report and the registered medical-prastitiorer—shal-without-
delay forward the report to the investigating officer who shall forward it to the
Magistrate referred to in Section 173-as—paﬁ—ef-the—deeumen€s-—ﬁe§rred to in

clause (a) of sub-section (5) of that Section."

Vil. While granting bail to an accused in a sexual assault case, the accused shall
be restrained from being in proximity of the child from in any manner
whatsoever The-enus shauld he placed on the accused to show compliance with
this restriction. '

VIil. In a case of sexual assault there shall be no interference with or disturbance
of the complaninant’s naturai habitat by/ through the criminal justice process.

IX. The investigation and triai of all sexuai offences should be time bound and not

take more than 6 months at the most. Particular care should be taken to address

the memory needs of chiidren who have been sexuai abused.

X, It should be clarified that the “social worker” described above should be a
! woman interested in/working for the cause of women and/or children and familiar

- with issues of violence.

" Our Recommendations for changes to the Indian Evidence Act. 1872

1) Section 114 of the Evidence Act s shall be amended to read as follows:

“114A In a prosecution for aggravated sexual assault under Section
where sexual intercourse {as defined thereunder) is proved and the question is
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B whether it was without the consent of the complainant and she states in her
- evidence before the Court that she did not consent, the court shall presume that
she did not consent.”

- 2) Section 155(4) of the Evidence Act which “allows questnons regarding the
“general immoral character of a prosecutrix m a trial for 'rape’ or 'attempt to
ravish’™” must be deleted. ,

3) The following clause 4 will be added to section 146 of the Evidence Act:

"4 In a prosecution for sexual assault - or attempt to commit sexual assault where
the question of consent is at issue, it shall not be permissible to adduce evidence
or to put question in the cross-examination of the complainant as to her previous
sexual history , character and conduct for providing such consent or the quality of
consent."”

- 4) Given the existing reality and limitations of accessing proper héalth care
systems, a special provision should provide that the absence of a medical report
in a case of sexual assauit shall not be used against the complainant.

SPECIAL PROVISIONS FOR CASES OF CHILD SEXUAL ABUSE

We strongly feel that a minor complainant of sexual assault should not have to
give her/his oral evidence in the presence of the accused, as this will certainly
traumatize the minor. Appropriate changes in the law to prevent a minor witness
from being traumatized by court procedure should therefore be introduced.

While steps are essential to reduce “system abuse” of child complainants, it will
be very difficult to totally eliminate this. Nevertheless, the use of the criminal
justice system to its fullest extent must be an important part of the strategy for
dealing with child sexual abuse.

The co-ordination and use of both social and legal interventions is necessary to

minimize unnecessary interference with or disruption of the child compiainant, to

help create a safe environment in which the child can revocer, and to provide
e maximum leverage for the control and treatment of the offender.

1

In this regard we vwsh to suggest the following for redress of child sexual-abuse
cases:

1. A minor's testimony in a case of child sexual abuse should be recorded in
L court at the earliest possible opportunity in the presence of a judge and child
. support person i.e. this may include a family/friend, relative or social worker that
’ the minor person trusts.

,,,,,
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For this purpose the court should take steps to ensure at least one of the
following:

i. permitting use of a videctaped interview of the child's statement by the
judge (in the presence of a chiid support person)

il. allow a child to testify via closed circuit television or from behind a screen
to obtain a full and candid account of the acts complained of.

iii. The cross-examination of a minor should only be carried out by the judge
based on written questions submitted by the defense upon perusal of the
testimony of the minor.

iv. Whenever a child is required to give testimony, sufficient breaks should be
given as and when required by the child.

2) All cases of sexual assault must be tried by Special Courts with court

personnel including judges, prosecutors, counselors, specially trained/sensitised
to issues of sexual assauit.
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ANNEXURE E

NATIONAL COMMISSION FOR WOMEN

‘»

I attended the meeting with Mrs. Leela Seth, Member, Law:
Commission of India on 16.9.99 at 11.0 a.m on the subject of proposed
legislative provisions pertaining to sexual assanlt. This meeting arose out
of a petition made by Sakshi vs. Union of India drawing the attentioin of the
Supreme Court to the fact that the present laws relating to rape, are not
adequate to cover various sexual atrocities against women or child sexual
abuse. Sakshi proposed & draft amendment to the present provisionz in IPC
and the same came up for examination by the Law Commission. Hence Law
Commission also prepared a draft and wanted the comments of NCW. The

Chairperson, NCW desired that I should attend this meeting on behalf of the
NCW.

I have given following suggestions on behalf of the NCW:-

I The present word rape 1s proposed to be replaced by
word sexual assauit. This is agreed tao:

2) The provisions relating to child should be mentioned

separately so that specific cases of child sexual abuse may get
proper focus; -

3) Under the draft only two levels of sexual assault have
been recognised:

1) Which is equivalent to rape and hence
punishable with punishment which is 7 vears and upward;

1) Cases coming under unlawful sexual contact for
which maximum punishment proposed is simple imprisonment
for three years. (sexual annoyance not invalving physical
contact is dealt with separately u/s 509)

I have suggested that we may recognise the three degrees of sexual
assaull: :

§) Cases which dre equivalent to present word rape as
proposed under 375 (a) to (d)
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) Cases of grievious sexual assault where actual rape
may not have been performed but there is either an intention to kill
the spirit of the victim and instil a fear pxychosis or the trayma
undergone by the victim ix of extreme nature.

IID Other cases of unlawful sexual contact which need nat

necessarily invoke =erious trauma or sever pgychosis as I proposed
under 376 of IPC. '

Alternatively the proposed 376(E) should provide for a punishment
of rigorous imprisorment upto 7 yearz for general category and for 10 years
in case of children, so that it can effectively cover cases under category I
above.

I have also put forward the view that the 2nd altemative will not be
able to focus upon the trauma undergone by the victim and only if the case
is handled with sufficient sensitivity then punishment upto 7 years and:
commensurate with the mental trauma undergone by the victim will be
awarded.

4) The present draft lists out six circumstances of sexual assauit
and clarifies by way of explanation that “SEXUAL INTERCOURSE BY A
MAN WITH HIS OWN WIFE (THE WIFE NOT BEING UNDER
FIFTEEN YEARS OF AGE, IS NOT SEXUAL ASSAULT”

I have suggested that marntal sexual intercourse by a man with his
wife without consent should also be considered as sexual assaunlt. At the
most, unlike in other six categories the omus of establishing that consent was
not given may lie with the wife. I have also suggested the inclusion of the
8th circumstance of sexual assault which would replace the proposed
376(A) and would read as below:

“Where a man has sexual intercourse with his wife who is
living separately from him either under a decree of separation or

under any custom or usage or for any other reason whatsoever,
without her consent”.

5) I have suggested that the provisions of proposed 376(B),
376(C), 376(D) may be combined together and be called custodial sexual
intercourse (the word custedial having the suggested meaning only for the
purpose of this section) so ag to include sexual intercourse by any public
servant, police officer, superintendent of jail, remand home, hospital
incharge or other institutions by virtue of which a man can exercise authority
or control over the inmates. This is only a drafting suggestion.
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I have also suggested that the punishment for thiz should be a
minimum of three years which may extend upto 7 years and also liable for
fine. _

I would like to emphasise here that these proposed sections 376 (B),
376(C) and 376(D) are meart for covering cases of custodial sexual ;
intercourse not amounting to offence of sexual assauit i.e. not without the
consert.

Hence, an express explanation should be added to say that in such
cases sexual intercourse will be presumed to be sexual assauit when the
victim says that she lmd been assaulted without consent and the burden of
proof will lie on the accused person.

This express explanation is available under the present Act but ot
proposed in the drait.

Above are the 5 points made by me. F e~ u-{-w o 4 N

Ao O ‘_@W@Mm A e v\

(Leena Mehendale)
Jt. Secretary
17.9.99
Mrs. Leela Seth
Member
Law Commigsion of India
Shastri Bhavan
New Delhi

Fax No. 3388870

-
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October 14, 1999,
Justice Mrs.Leela Seth.
Member,
Law Commission of India,

Shastri Bhawan,
New Delhi.

Subject:  Proposed legislative provisions pertaining to sexual assault.
Madam.

This is in the furtherance to the suggestions made earlier on the behalf of
the Commission on the above referred subject. I would like to bring in to your
kind notice that the Commission has proposed following amendments in the
Indian Evidence Act, to the Department of Women and Child Development,
Ministrv of Human Resource Development.

- Steps should be taken to delete section 155(4) of the Indian Evidence Act,
1872, which reads as:
“when a man is prosecuted for rape or an attempt to ravish, it may be shown

that the prosecutrix was of generally immoral character™.

- Section 54 of Indian Evidence Act should be amended to include the
tollowing:

“In case of rape, the prosecution can adduce the evidence to establish the
previous bad character of the accused which shall be relevant to the case.”

[ Yours faithfully,

(LEENA MEHENDALE)
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SE::ihmt .0f section 409B of the -Crimes Act.. 1900 (New
Wales Law Commission pertaining to it made in i

: ts
Report 87 on Review of séction 409B of
1900 (Nsw) (Nov. 1998) the Crimes At

LIST OF RECOMMENDATIONS

/ RECOMMENDATION 1
Section 409B should be retained.

)& RECOMMENDATION 2

Section 409B should be amended to provide as
follows:

409B.(1){(a) This section applies to criminal
proceedings for a prescribed sexual offence, whether
those proceedings are for that offence alone, or
together with any other offence (as an additional or
alternative count).

(b) This section applies to all stages of criminal
proceedings, including bail, committal, summary
hearing, trial, sentencing, and appeal.

(c) This section applies to an inquiry into a conviction
for a prescribed sexuai offence under Part 13A of this
Act.

{(d) in this section:

“the accused person”, in relation to any
proceedings, means the person charged with a
prescribed sexual offence;

“the complainant”, in relation to any
proceedings, means the person, or any of the
persons, upon whom a prescribed sexual
offence with which the accused person is
charged is alleged to have been committed;

“prescribed sexual offence” means:

{i) an offence under section 61B, 61C, 61D,
61E, 611, 61J, 61K, 61L, 61M, 81N, 610, 65A,
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66, 66A, 66B, 66C, 66D, 66F, 73, 74, 7BA,
788, 78H, 78I, 78K, 78L, 78N, 780, 78Q,
80A, 86, 87, or 89;

(ii) an offence (such as an offence under
section 37 or 112) which includes the
commission, or an intention to commit, an
offence referred to in paragraph (i); or

(iii) an offence of attempting, or of conspiracy
or incitement, to commit an offence
referred to in paragraph (i) or (ii).

(2)(a) In proceedings to which this section applies,
evidence relating to the sexual reputation of the
complainant is inadmissible.

(b) Notwithstanding subsection (2)(a), evidence about
any sexual experience or sexual activity, or lack of
experience or activity, of the complainant shall not be
inadmissible merely because it also relates to the
sexual reputation of the complainant.

(3)(a) In proceedings to which this section applies, no
evidence shall be admitted about any sexual
experience or activity of the complainant, or lack of
sexual experience or activity, except with leave of the
court.

(b) For the purposes of subsection (3)(a), “sexual
experience or activity” includes sexual experience or
activity to which the complainant did not consent.

(4) The court shall not grant leave under
subsection (3)(a) unless:

(a) the court is satisfied that the evidence has
significant probative value to a fact in issue or to
credit; and

(b) the probative value of the evidence sought to be
admitted substantially outweighs the danger of
prejudice to the proper administration of justice,
taking into account the matterSu:S&tvi @b oldlorico00
subsection (6); and



(c) the party seeking to admit the evidence has
complied with the requirements in subsection (7).

(5) Evidence of a complainant’'s sexual experience or
activity is not admissible to support an inference that,
by reason only of the fact that the complainant has
engaged in sexual activity or. has had sexual
experience, the complainant:

(a) is the type of person who is more likely to have
consented to the sexual activity that forms the
subject-matter of the charge; or

(b) is less worthy of belief.

(6) In determining whether the probative value of the
evidence sought to be admitted substantially
outweighs the danger of prejudice to the proper
administration of justice under s 4098(4)(b), the court
shall take into account the following matters:

(a) the interests of justice, including the right of the
accused to make a full answer and defence;

{b) the distress, humiliation, or embarrassment which
the complainant may suffer as a result of leave
being granted;

(c) the risk that the evidence may unduly arouse
discriminatory belief or bias, prejudice, sympathy
or hostility in the jury;

(d) the need to respect the complainant’s personal
dignity and privacy;

(e) whether there is a reasonable prospect that the
evidence will assist in arriving at a just
determination in the case;

() any other factor which the court considers
relevant,

(7) The party seeking leave under subsection (3)(a)
must do so by application to the court in writing and
must:
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(a) setout:

(i) the nature of the evidence sought to be
adduced; and

(if) how the evidence has significant probative
value to a fact in issue or to credit;

(b) give a copy of the application to the other party
within such time before the hearing of the
application as the court may prescribe or
considers to be appropriate in the interests of
justice in the particular case.

{8) The court must hear an application to grant leave
under subsection (3)(a) in the absence of the jury (if
any} and the public.

(9) The complainant is not a compellable witness at
the hearing of an application for leave under
subsection (3)(a).

(10) At the conclusion of the hearing of an application
for leave under subsection (3}(a), the court must make
a determination whether or not to grant leave to admit
the evidence and must record or cause to be recorded:

(a) the reasons for that determination;

(b) where the court grants leave to question the
compiainant, the nature of the evidence which
may be elicited.

(11) Where evidence of a complainant’s sexual
experience or activity is admitted at trial under this
section, the judge shail give a warning to the jury to
the effect that they must not infer, by reason only of
the fact that the complainant has engaged in sexual
activity or has had sexual experience:

{a) that the complainant is less worthy of belief;

(b} where consent is an issue at the triai, that the
complainant is the type of person who is more
likely to have consented to the sexual activity that
forms the subject-matter of the charge.

PURL: https://www.legal-tools.org/doc/1c639d/



Review of section 409B of the Crimes Act 1900 (NSW)

/ 2.1 Section 409B currently provides as follows:

409B.{1) In this section:

“the accused person” in relation to any proceedings,
means the person who stands. or any of the persons who
stand, charged in those proceedings with a prescribed sexual
offence;

“the complainant”, in relation to any proceedings. means
the person, or any of the persons, upon whom a prescribed
sexual offence with which the accused person stands charged
in those proceedings is alleged to have been committed.

(2) In prescribed sexual offence proceedings, evidence
relating to the sexual reputation of the complainant is
inadmissible.

{3) In prescribed sexual offence proceedings, evidence which
discloses or implies that the complainant has or may
have had sexual experience or a lack of sexual
experience or has or may have taken part or not taken
part in any sexual activity is inadmissible except:

{a} where it is evidence:

(1) of sexual experience or a lack of sexual
experience of, or sexual activity or a lack of
sexual acrivity taken part in by, the
compiainant at or about the time of the
commission of the alleged prescribed sexual
offence: and

1) of events which are alleged to form part of a
connected set of curcumstances in which the
alleged  prescribed sexual offence  was
committed:

b} where it is evidence relating to a relationship which
was existing or recent at the time of the commission
of the alleged prescribed sexual offence, being a
relationship between the accused person and the
complainant;

(¢) where:

/1) the accused person is alleged to have had

sexual intercourse, as defined in section 61H/ 1.
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‘é ' Current operation of section 4098

with the complainant and the accused person
does not concede the sexual intercourse so
alleged: and

(i1) it is evidence relevant to whether the presence
of semen, pregnancy, disease or Injury is
attributable to the sexual intercourse alleged to
have been had by the accused person:

(d) where it is evidence relevant to whether:

(i) at the time of the commission of the alleged
prescribed sexual offence, there was present in
the complainant a disease which, at any
relevant time, was absent in the accused
person; or

(11j at any relevant time, there was absent in the
complainant a disease which, at the time of the
commission of the alleged prescribed sexual
otfence, was present in the accused person;

(e) where it is evidence relevant to whether the
allegation that the prescribed sexual offence was
committed by the accused person was first made
follcwing a realisation or discovery of the presence
of pregnancy or disease in the complainant (being a
realisation or discovery which took place after the
commission of the alleged prescribed sexual offence);
or

/g

where it 18 evidence given by the complainant in
cross-examination by or on behalf of the accused
parson, being evidence given in answer to a question
which mav, pursuant to subsection (3), be asked,

»

and its probative value outweighs any distress,
humiliation or embarrassment which the complainant
might sutfer as a result of its admission.

4) In prescribed sexual cffence proceedings, a witness shall
not be asked:

{a)y to giwve evidence which is inadmissible under
subsection (2) or (3); or

(b} by or on behalf of the accused person, to give

svidence which 1s or mav be admissible under
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Review of section 409B of the Crimes Act 1900 (NS'W)

subsection (3) unless the Court or Justice has
previously decided that the evidence would, 1f given,
be admissible.

(3) In prescribed sexual offence proceedings. where the
Court or Justice is satisfied that:

(a) 1t has been disclosed or implied in the case for the
prosecution against the accused person that the
complainant has or may have, during a specified
period or without reference to any period:

{17 had sexual experience, or a lack of sexual
2xperience, of a general or specified nature; or

i1y taken part or nct taken part in sexual activity
of a general or specified nature: and

(b) the accused person might be unfairly prejudiced if
the complainant couid not be cross-examined by or
on behaif of the accused person in relation to the
disclosure or implication,

the complainant may be so cross-examined but only in
relation to the experience or activity of the nature (if
any) so specified during the period (if any) so specified.

(6) On the trial of a person, any question as to the
admissibiiity of evidence under subsection {2) or (3) or
the right to cross-examine under subsection (5) shall be
decided by the Judge in the absence of the jury.

(7)) Where a Court or Justice has decided that evidence is
admissible under subsection (3), the Court or Justice
shall, before the evidence is given, record or cause to be
recorded in writing the nature and scope ot the evidence
that is so admissible and the reasons for that decision.

(8) Nothing in this section authorises the admission of
evidence of a kind which was inadmissible immediately
before the commencement of this section.

2.2 Section 4098 applies to two types of evidence:
. evidence of a complainant’s “sexual reputaucn’: and
. evidence ot a complainant’s “sexual experience”.

/
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