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I. INTRODUCTION

1. Bosco NTAGANDA “planned the war” and “was in charge of all the war
operations”.! He “was responsible for everything” when it came to the UPC'’s
training, deployment and operations.? “You couldn’t go to war without his
approval.”® He was “more present and influential” than his own hierarchical
superior;* “[h]e was the boss and he was the one who received all the reports.”® “He was

the person who was responsible, nobody else.”®

2. Known as “the Terminator”, NTAGANDA was a powerful and influential
military leader of the Forces Patriotiques pour la Libération du Congo (“FPLC”), the
military wing of the Union des Patriotes Congolais (“UPC”).” He led by the
negative example that he set: committing crimes directly and indirectly,
ordering or inducing their commission and contributing to the commission of
crimes by others. At all times, NTAGANDA acted with intent and knowledge.
As one of the most senior military commanders he also failed to prevent, repress

or punish the crimes committed by his subordinates.

3. NTAGANDA and his co-perpetrators including Thomas LUBANGA (UPC
President and Commander-in-Chief), Floribert KISEMBO (UPC Chief of Staff),
Chief KAHWA (UPC Deputy Defence minister), Aimable RAFIKI SABA (UPC
co-founder and Administrateur Général de la Sécurité), and senior UPC

commanders Abdul BAGONZA KASORO, TCHALIGONZA, and

! P-907:T-89-CONF-ENG-CT,21:3-13. The preceding citation is the format the Prosecution has used uniformly
throughout this brief to refer to trial testimony. It contains the witness code in bold followed by the transcript
number, page number(s), and line numbers. The Prosecution used a shortened form of the transcript reference to
preserve clarity and brevity. Unless otherwise specified, the citations to testimony cite to the most recent
corrected or edited transcript available to the Prosecution at the time of the filing of the brief. Unless otherwise
specified (by “FR”), the citations refer to the English transcripts.

2 P-768:T-34-CONF-ENG-CT,52:11-15.

¥ P-907:T-89-CONF-ENG-CT,21:14-24.

* P-768:T-33-CONF-ENG-CT,29:4-15.

® P-907:T-89-CONF-ENG-CT,16:25-17:9.

® P-907:7-89-CONF-ENG-CT,21:8-13.

” Throughout this brief, “UPC” encompasses and is used interchangeably with “FPLC”, “UPC troops”, and
“NTAGANDA’s troops”. “UPC” also includes Hema civilian supporters.
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KASANGAK]I, devised, from at least 6 August 2002 onwards, a common plan to
assume military and political control over Ituri. As part of the common plan,
NTAGANDA and others sought to take over non-Hema dominated areas of
Ituri and expel their perceived enemies, particularly the Lendu-Ngiti,® their
perceived supporters, and the so-called “non-originaires” (“non-Hema civilians”)

from Ituri.

4. The means used to implement this plan involved the commission of the charged
crimes by directing an attack against the non-Hema civilians through intentional
attacks, murder, rape, sexual slavery, forcible transfer or displacement,
persecution, property destruction, pillaging, and attacks on protected objects, as
well as by enlisting, conscripting and using children under the age of 15 to
participate actively in hostilities. The rampant rape and sexual slavery of
children under the age of 15 in the UPC occurred in the ordinary course of

events in implementing the common plan.

5. The crimes against non-Hema civilians for which NTAGANDA has been
charged relate to acts that occurred during two assaults, the first in Banyali-Kilo
collectivité in November 2002 and the second in Walendu-Djatsi collectivité in
February 2003.° However, these crimes must be seen in the context of the
broader “attack” on the civilian population between on or about 6 August 2002
and 27 May 2003, and the protracted armed conflict that existed between on or
about 6 August 2002 and 31 December 2003. In this broader timeframe, the UPC
and Hema!! civilian supporters committed similar crimes in other UPC military
assaults (including on Bunia, Zumbe, Songolo, and Mambasa-Komanda-

Eringeti), as well as outside of military assaults. In addition, between on or

® The Lendu South are known as the Ngiti. Every mention of Lendu in these submissions is a reference to both
Lendu and Ngiti, unless stated otherwise. Other terms for the Lendu are “Walendu” and “Bale”.

% Hereafter referred to as “The First Attack” and “The Second Attack”, respectively.

19 Throughout this brief, the expression “on or about” qualifies both dates in the phrase.

1 The Hema North are known as the Gegere. A reference to Hema in these submissions is a reference to both
Hema and Gegere, unless stated otherwise.
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about 6 August 2002 and 31 December 2003, children under the age of 15 were
enlisted and conscripted into the UPC where they were raped and sexually
enslaved; the UPC used these children to participate actively in hostilities

between on or about 6 August 2002 and March 2003.

6. This brief summarises the main evidence in this case, which, taken as a whole,

overwhelmingly establishes NTAGANDA'’s guilt beyond reasonable doubt.
II.  CONFIDENTIALITY

7. This brief and its annexes are classified as “Confidential” because they refer to
confidential witness testimony and admitted materials. A public redacted

version of the brief and its annexes will be filed as soon as possible.
III. EVALUATING THE EVIDENCE
A. OVERVIEW OF THE PROSECUTION’S EVIDENCE

8. The Prosecution’s oral, documentary and audio-visual evidence is credible,

reliable, and corroborated.

9. The Prosecution called 71 witnesses to testify viva voce, including 11 experts. The
prior recorded testimony of nine other Prosecution’s witnesses was admitted
under rules 68(2)(b)'?> and (c).”* The fact witnesses included: (i) 16 members of
the UPC military wing [REDACTED],* five of whom testified that they were
under 15 when recruited and used in the army;® (ii) three UPC [REDACTED]
members;!® (iii) three family members of former UPC child soldiers; (iv) two

[REDACTED] who worked for the UPC;®® (v) 31 direct victims or eye-witnesses,

12'p.39, P-57, P-67. An expert report prepared by P-975 was also admitted under rule 68(2)(b). The Chamber
heard P-190’s oral testimony and admitted a prior recorded statement under rule 68(2)(b).

B3 p.16, P-22, P-27, P-41, P-103.

p-10, P-16, P-17, P-55, P-190, P-290, P-758, P-768, P-769, P-883, P-888, P-898, P-901, P-907, P-911, P-963.
> p-10, P-758, P-883, P-888, P-898.

6 p.5, p-41, P-67.

7p.761, P-773, P-918.

18 p-2, P-30.
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including local leaders;' (vi) a UN child protection officer;? (vii) the head of the
UN Special Investigations Team;?! (viii) three persons who worked in 2002
and/or 2003 with children demobilised from armed groups;* (ix) [REDACTED]
victims of sexual violence, including in 2002-2003;% (x) a representative of an
international NGO reporting on human rights violations in the DRC;* (xi)
[REDACTED] associated with the UPC;* (xii) a politician of another armed
group in Bunia;* (xiii) a senior judge based in Bunia in 2001-2003;” (xiv)
[REDACTED];® and (xv) a senior Lendu [REDACTED].” These witnesses
corroborate each other and are also corroborated by authentic, credible, neutral,

and reliable contemporaneous documentary evidence.

10. The Prosecution’s documentary evidence includes official UPC correspondence
and internal documents including a bound logbook of UPC military radio
communications from November 2002 — February 2003 (“Logbook”);* written
UPC military orders; decrees, nominations, declarations and press statements
from 2002 to 2004; a February 2003 intercepted radio communication of UPC
commanders during an operation; and videos of UPC events and visits to its
training camps in 2002 and 2003. The evidence further includes registers of
demobilised child soldiers from NGOs in partnership with the UN; photographs
and satellite images; forensic expert reports; identification documents including
birth and school records; maps; sketches; media reports; and panoramic

reconstructions of locations of interest.

¥ p.18, P-19, P-22, P-27, P-39, P-100, P-103, P-105, P-106, P-108, P-113, P-121, P-127, P-300, P-301, P-790,

2PO-792, P-800, P-805, P-815, P-850, P-857, P-859, P-863, P-868, P-877, P-886, P-887, P-892, P-894, P-912.
P-46.

21 p.317.

2 p.31, P-116, P-976.

2% p_365.

24 p_315,

5 p.14,

%p.12.

21 p.43,

2p.57.

2 p.245,

% DRC-OTP-2102-3854.
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11. While it is not possible to cite all of the evidence establishing NTAGANDA'’s
individual criminal responsibility, the Prosecution has addressed the issues it
considers of major significance in this brief. However, should the Chamber find
evidence not cited herein which supports the Prosecution’s case, its omission
should not be construed to suggest that the Prosecution considers that evidence

less than compelling.®!

12.In addition to the admitted evidence, the Chamber noted the agreement
between the Parties as to facts relevant to the case and held that a more complete
presentation of the evidence pertaining to these agreed facts was not necessary.*

The Prosecution, therefore, does not address them.
B. GENERAL PRINCIPLES

13. All evidence that the Prosecution relies on was deemed admissible by the
Chamber under articles 64(9)(a) and 69(4) of the Statute, on the basis of its prima
facie relevance and probative value, and considering any prejudice its admission
may cause to a fair trial or to the fair evaluation of the testimony of a witness.*
The Chamber admitted this evidence primarily for the truth of its contents; it
admitted a smaller number of items of contradictory evidence for the purpose of
potential witness impeachment, without a full evaluation of their reliability and
accuracy;* and one item was admitted solely to establish a witness’s

methodology.®

14. The Chamber must now determine the weight to be given to the evidence in

light of the evidentiary record as a whole.?® Likewise, the Chamber is obliged to

%1 Bemba TJ,para.226; Ngudjolo TJ,para.47; Katanga TJ,para.81.

%2 1CC-01/04-02/06-662. The Chamber permitted the Prosecution to adduce additional evidence in relation to
agreed fact 69, ICC-01/04-02/06-2184-Red.

%% 1CC-01/04-02/06-619,paras.35-36; ICC-01/04-02/06-1181,para.7.

% T-106-CONF-ENG-CT,72:5-9; T-117-CONF-ENG-ET,7:10-15; T-231-CONF-ENG-ET,23:5-17,47:24-48:9.
% p-317:T-191-CONF-ENG-ET,59:16-21(DRC-OTP-0065-0006).

% |CC-01/04-02/06-1181,paras.7.
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search for and establish the truth.¥” In doing so, the Chamber must apply a
three-stage analysis:® (i) assessing the credibility of the evidence; (ii) proof
beyond reasonable doubt, and (iii) the elements of the crimes and modes of

liability.
1. The first stage: assessing the credibility of the evidence

15. First, the Chamber must assess the credibility of the relevant evidence. A
piecemeal approach is not appropriate. Nor is assessing the evidence of each
witness separately,® “as if it existed in a hermetically sealed compartment.”*
Individual items of evidence, such as the testimony of different witnesses or
documents, must be analysed in light of the entire body of evidence, even if
individual items of evidence, when seen in isolation, are open to different

interpretations.*

16. The various pieces of evidence examined holistically reveal a clear and
consistent pattern of criminality: NTAGANDA contributed to the
implementation of the common plan, personally committed crimes, ordered or
induced their commission by his behaviour, contributed to the commission of

crimes by others, and failed to prevent and repress them.
17. In particular:

e witness testimony from UPC political and military insiders and
NTAGANDA, UPC videos, and the Logbook show NTAGANDA'’s central
position in the UPC, his effective control of the troops, his issuance of
orders, his coordination and command of troops before, during, and after

operations, his ability to discipline, the level of his information and

% Article 69(3); Katanga Reg.55 AJ,para.104.

% Ntagerura Al,para.174.

% Lubanga TJ,para.94; Lubanga AJ,para.22; Ngudjolo TJ,para.45; Katanga TJ,para.78; Bemba TJ para.225.

0 Tudi¢ Contempt Al,para.92; Musema Al,para.134; Ntagerura AJ,para.171.

' Lubanga TJpara.94; Lubanga Alpara.22; Ngudjolo TJpara.45; Bemba TJpara.225; Bemba et al.
TJ,para.188; Bemba et al. AJ,paras.912,1540.
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knowledge, and the UPC troops’ compliance with his orders;

e the Logbook and official UPC documents show NTAGANDA and his co-
perpetrators working closely together to commit crimes in implementation

of the common plan and reveal the group’s plan since 2000;

e victim, insider, and expert witness testimony demonstrates the perpetration
of multiple charged crimes —such as torture, rape, and murder— against the
same population and even the same individuals, revealing the persecution

of non-Hema civilians by the UPC;

e victim and insider witness testimony and intercepted radio
communications show a consistent modus operandi as the UPC attacked and

persecuted the non-Hema civilian population;

e testimony from victims and expert witnesses shows the murder of civilians
by UPC troops using blunt force, and DNA evidence corroborates the

identity of some of the victims;

e witness testimony from UN and NGO representatives corroborates detailed
reports from their organisations, prepared contemporaneously with the

victimisation of the non-Hema civilians by the UPC;

e insider and crime-base witness testimony shows the pattern of sexual
victimisation of civilians and members of the UPC. Their evidence is
corroborated by UN and local and international NGO representatives who
were either in Ituri at the time of the crimes or arrived shortly thereafter,

who met victims and recorded the criminality in reports they authored;

e witness testimony from insiders and former child soldiers and UN
representatives shows the recruitment, use, rape and sexual slavery of

children under the age of 15 in the UPC.
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18. As the diverse evidence demonstrates, the pattern of conduct is unmistakable.
From their various independent vantage points, the witnesses describe the same

crimes and the same perpetrators.*?
2. The second stage: proof beyond reasonable doubt

19. Second, the Chamber should analyse whether the relevant evidence, taken in its
totality, establishes the alleged facts, notwithstanding the evidence upon which
the Defence relies.®> At this stage, the Chamber should apply the standard of
proof beyond reasonable doubt concerning facts comprising the elements of the
crimes and modes of liability alleged, and facts indispensable for entering a
conviction.* As the Appeals Chamber cautions, the reasonable doubt standard
“cannot consist in imaginary or frivolous doubt based on empathy or prejudice”, but
must be based on logic and common sense and have a rational link to the

evidence, to the lack of evidence, or to inconsistencies therein.

20. Applying this standard to the totality of the evidence makes clear that the
Prosecution has proved its case. Neither the theories nor the evidence advanced

by the Defence disturb the coherence and weight of the evidence of

NTAGANDA's guilt beyond reasonable doubt.

21. The theories advanced by the Defence must fail where they are unsupported by
evidence. The Defence claimed that it would challenge the accounts of
Prosecution witnesses through contrary accounts from other individuals. Yet, in
most cases, those challenges remained hypothetical since the Defence failed to

call the relevant witnesses. The Defence theories advanced must also fail

“2 Below, VII.A and B.

** Ntagerura AJ,para.174; Bemba TJ,para.225; Ngudjolo TJ,para.46; Katanga TJ,para.80.

* Ntagerura AJpara.174; Katanga TJpara.69; Ngudjolo AJ,para.35; Bemba TJpara.215; Bemba et al.
TJ,para.186.

** Ngudjolo AJ,para.109, Bemba et al. TJ,para.187, citing Rutaganda AJ,para.488.
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because they are contradicted by the sheer volume of credible evidence.*

22. The facts underpinning the Prosecution's case are proved through direct and
circumstantial evidence. The Prosecution’s direct evidence — eye-witness
testimony, the Logbook, videos, photographs and UPC documents — readily
dispels the Defence’s attempts to introduce alternative narratives. Likewise, the

Defence’s hypotheses do not affect the strength of the circumstantial evidence

adduced.¥

23. When available evidence gives rise to only one reasonable conclusion, that
particular conclusion is considered established beyond reasonable doubt.*
However, not every underlying fact needs to be proved separately beyond

reasonable doubt* to sustain a conviction.
3. The third stage: the elements of the crimes and modes of liability

24. Third, and finally, the Chamber must decide whether the elements of charged

crimes and modes of liability are proven.>

25.0n 9 March 2015, the Prosecution requested the Trial Chamber to notify the
Parties that the legal characterisation of facts may be subject to change to include
direct co-perpetration as an additional and/or alternative form of liability.>! On
16 February 2017, a Majority of the Trial Chamber decided not to issue a
regulation 55 notice, without prejudice to the Chamber’s continuing review of
the evidence, any further evidence presented in the case, and its views on the
appropriateness of such course of action in the future.®> The Prosecution

requests that the Chamber now provide notice to include direct co-perpetration

“6 Bemba TJ,para.246.

*" Nothing in the Court’s statutory framework prevents the Chamber from relying on circumstantial evidence.
Bemba TJ,para.239; Bemba et al. AJ,paras.868,869, Bemba et al. AJ,para.1386.

*8 Bemba TJ,para.239; Bemba et al. AJ,paras.868,869.

* Lubanga AJ,para.22; Bemba et al. AJ,para.868.

%0 Ntagerura Al,para.174.

51 |CC-01/04-02/06-501; 1CC-01/04-02/06-646.

®2 T-197-CONF-ENG-ET,73:16-74:9.
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as an alternative form of liability. The Appeals Chamber has confirmed that
Trial Chambers are entitled to give notice of a possible legal re-characterisation
of facts under regulation 55(2), including a change in mode of liability, at the
deliberations stage of the trial proceedings. The trial remains fair because the
Defence has been aware since the start of trial that potential notice might be
given subsequently. It also remains fair because there would be no need to hear
further evidence: the evidence adduced by both parties in support of or against
the confirmed mode of liability of indirect co-perpetration is entirely relevant to

direct co-perpetration.>
C. SpPECIFIC CATEGORIES OF EVIDENCE
1. Witness testimony
a. Evaluating witness testimony: general principles

26. To determine the weight of testimony, the Chamber should assess both the
credibility of the witnesses and the reliability of their evidence.> Having had the
opportunity to observe many witnesses, the Chamber may properly consider

their demeanour.

27.Further, in evaluating inconsistencies within and/or among witnesses’
testimonies,” the Chamber need not consider such evidence tainted or

unreliable due to minor inconsistencies. As held in Kupreski¢:

[t]he presence of inconsistencies in the evidence does not, per se, require a
reasonable Trial Chamber to reject it as being unreliable. Similarly, factors
such as the passage of time between the events and the testimony of the
witness, the possible influence of third persons, discrepancies, or the
existence of stressful conditions at the time the events took place do not

5% Katanga Reg.55 AJ.

> Lubanga AJpara.239. Also Lubanga TJ,paras.102,106; Ngudjolo TJ,para.51,53; Katanga TJ,paras.85,87;
Bemba TJ,paras.229-230.

% Lubanga AJ,paras.23-24; Ngudjolo AJ,para.23.
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automatically exclude the Trial Chamber from relying on the evidence.®

28. Instead, the Chamber may freely consider such testimony reliable, having
resolved the inconsistencies. Moreover, because witnesses may be accurate on
some issues, and less accurate on others, the Chamber may accept certain parts
of a witness’s account while disregarding other portions of it, and consider the

impact on the witness’s overall reliability."

29. Significantly, several witnesses who appeared before the Chamber were
themselves victims of NTAGANDA'’s crimes and testified about the trauma
they suffered. That they may “forget or mix up small details” was often a result of
the traumatic circumstances they experienced, and does not impugn their
evidence on the central facts of the crimes, or render their evidence generally
unreliable.®® Similarly, in assessing the nature of any discrepancy in witness
testimony, a Chamber may correctly consider the impact of social and cultural
factors to put such “discrepancies” into perspective. For instance, the difficulties
that some witnesses may have faced in estimating distances or giving
geographical direction should not affect their testimony as a whole or their

credibility.>

30. Where the credibility of a witness is challenged, the Chamber should consider
whether the party seeking to discredit the witness put to the witness the facts or
evidence available at the time which are relied on to impeach the witness, as the
Chamber ordered.®® The requirement for a party to put its case to the witness is a
well-established rule of fairness, in that the witness must not be discredited

without having had an opportunity to comment on or counter the discrediting

% Kupreski¢ AJ,para.31.

>’ Lubanga TJ,para.104; Ngudjolo TJ,para.50.

%8 Rutaganda AJ,para.219.

% Rutaganda AJ,paras.230-231.

60 ICC-01/04-02/06-619,para.28; T-117-CONF-ENG-ET,2:14-22; T-177-CONF-ENG-ET,42:3-5.
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information.®! Further, as held by the Chamber when NTAGANDA elected not
to cross-examine P-290, the right to cross-examine witnesses is discretionary and
can be forfeited; choosing not to cross-examine a witness can be construed as a
waiver of the right to do s0.92 “[T]the absence of cross-examination does not per se
‘minimise” the probative value” of a witness’s testimonys; it is but one among other
factors to be taken into account in the determination of the weight to be given to

the testimony, when it is evaluated with the evidence of the case as a whole.®

31. The requirement of putting the case to the witness does not extend to the
accused who chooses to testify. As held by the ICTR Appeals Chamber, “[w]hen
an accused testifies in his own defence, he is well aware of the context of the
Prosecution’s questions and of the Prosecution’s case, insofar as he has received
sufficient notice of the charges and the material facts supporting them” .** As held by
the ICTY Appeals Chamber, “his presence during the trial proceedings as a whole

informed [him] of the case against him” .°
b. Accomplice evidence

32. No category of witness is per se unreliable.®® Nothing prohibits the Chamber
from relying on accomplice testimony, even if viewed with caution in some
circumstances.”” It can be relied upon especially where an accomplice is
thoroughly cross-examined.® Accomplice testimony does not require
corroboration.® Indeed, the Chamber “may convict on the basis of the evidence of a
single witness, even an accomplice, provided such evidence is viewed with caution.”” A

Chamber may appropriately approach accomplice evidence by considering

%1 Browne v. Dunn,p.70. Also, Brdanin &Tali¢. Appeal Decision,p.4.
®2 T-67-CONF-ENG-CT,40:1-22.
831CC-01/04-02/06-1791-Conf,para.12.

* Karera Al,para.27; Krajisnik Al,paras.369-370.

% Krajisnik AJ,para.370.

% Bemba et al. AJ,paras.1019,1081.

®7 E.g. Nchamihigo AJ,para.42-43.

% Niyitegeka AJ,para.42,48,98.

% Bemba et al. AJ,para.1084.

" Nchamihigo AJ,para.42.
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whether, inter alia: (i) discrepancies in the testimony are explained; (ii) the
witness has already been tried and, if applicable, sentenced for his own crimes
or is awaiting the completion of his trial; (iii) whether the witness may have any
other reason for holding a grudge against the accused;” and (iv) the witness has
decided to testify, despite the possibility that he or his family may, as a result,
suffer retaliation. Yet, none of these factors renders accomplice testimony
unreliable per se. Rather, the Chamber should duly weigh the testimony given

the circumstances of each case.”

33. The incriminating evidence of witnesses who were members of the UPC at the
relevant time is credible, reliable, and probative of facts in issue. These
witnesses” accounts were not given in exchange for immunity or assistance from
the Court. Their evidence is corroborated by other evidence, is internally
consistent, and, assessed in light of the evidence as a whole, worthy of belief.
The testimony of the political and military insider witnesses—even if

“accomplices” in any sense —easily survives scrutiny.
c. Corroboration

34. Corroboration is not required at this Court.”” Nor when considered, does
corroboration require that testimonies be identical in all aspects or describe the
same facts in the same way.” Witness testimonies are deemed corroborative
when “one prima facie credible testimony is compatible with the other prima facie
credible testimony regarding the same fact or a sequence of linked facts.”” Therefore,
thematic consistencies among testimonies are sufficient corroboration. Mirror

images are unnecessary and unrealistic.

"t Nchamihigo AJ,para.47.

"2 Nchamihigo AJ,para.47.

7 See rule 63(4). Bemba et al. AJ,para.1084.

™ Gatete AJ,para.125 (citing Kanyarukiga AJ,para.220; Ntawukulilyayo AJ,para.24, Munyakazi AJ,para.103;
Bikindi AJ,para.81; Nahimana AJ,para.428). Also Ntabakuze AJ,para.150.

™ Gatete Al,para.125 (citing Kanyarukiga AJpara.177, 220); Ntawukulilyayo AJpara.121 (citing Bikindi
AJ,para.81; Nahimana AJ,para.428).
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