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Mre President and Members of the Tribunal,
l. The object of this summatien is to analyze ths
allezed criminal responsibility of all the defend: ts
from the point of view of modern eriminal law.

The Chief Prosecutor seid in his opening statement
as follows:

"Since the usual dafinition of murder in civilized
countrics is she intcntional killing of a hwuan being
without legal justifieation, we should porhaps sce
what constitutes legal justification. This justifi=-
cation is usually‘limitod to thoe defensc of ona's
person or property or, perhaps, in the case of an
execution, that he was merely carrying out the order

v (1)

of & properly constituted court.

The question of lagal justifieation is, of sourse,
important, but such ean be understood only when the
gucstion of "inteantion® is tekon into considcration
at the same timee. Unfortunately, however, the Chief
Prosecutor left the latter entirely out of his discourse,
as if the criminality of the defendants'! intention is
taken for gzranted.
2+ Even in the case where en act has oome within the
purview of certain esonditions dofining & crime and was
donc without any eausc of leggal justification, montioned
by tho Chief Prosceutor, still thc person who commitied

the act will ineéur no eriminal rasponsibility, unless

(l) Tre 1}.25
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thres morc requircments arc fulfilled: that is,
(2) he has been mentelly caapetent to take such
rosponsibility, (b) the aet was committed with
eriminal intont (as & rule) or through erimincl
negligonee (in axeeptional cosas), and (¢) there
existed, at the time of commission of the act, &
possibility of expecting him not to commit such an

o e acts T shall hereunder osonsider the said threz re-

' quir:icnts seriatim,

3+ In reference to the defendants in the proesont

trial, it will not be nccessery to dwell upon their
mental competenecy to taeke responsibility for t =ir acts,
except the case of OKAWA., There is no doubt that each

of them has had "the eompeteney to discern the illegality
of his conduct or to st sccording to his dise.rmment of

2)

illogality of the conducth.

. L. As to criminal intcnt and noglizznce, Profossor

Saycr deplores in his treatise on "lMens Rea®:
"Tt is almost hopeless to give an accurate

definition o. the term mens rea because of the diversity
of its construction in judieial decisions and theories."(B)

p Ia view of this remark, I wish, first of all, to
deter in~ th2 basis of my arzument by briefly reovi mwing
lesislations of those countrices whieh have adopted the
most up-to~datc prineciplas of criminal lawe
e  4artielo 38 of the present Jopansse Criminel Code

provides in Parasreph 1

(2) Article 10, Swiss Criminel Code
(3) Scyer: "lens Rea", Harvoerd Law Rovicw, Vole 45,
1931-32, pe 97h.
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"No act done without seriminsl intent shall be
punished, except in the case where it is otier-

wise provided specifieally by law."

Paragraph 3 of the same article reads:

"Ignorance of law sannot be invoked tc establish
the abseneo of eriminal intent, but the punishmsnt
may be rcdueed in consideration of the extenuating

cireumstancaog.”

The said Paragraph 1 is th: codifieation of thc
maxim: MActus 1isi mens sit rca®, whilc
the said Peragraph 3 is the embodiment of the saying:
"I-’mg;gnt;? mfial nQLp Qégg:?sgt." Moreove:, the said s

- DParagrap s derived Irom Article 77,
Paragraph 1, of the old Japanese Criminal Code, which
(4)
was slmost similar in the wording, and the said Paragraph -3
is a modification of Artiecle 77, Paragreph 4, of the old

= .
codes®)  since Article 77 of the old code provided in . Zg,

,QWL#JUJ& bt ; "NOpart ey SAALL
the cage ere he committed a crimes without knowing the

¢
facts which constitute the ¢ rime", the term "eriminal

intent" hes Yeon ‘eonstrued by the majority of judicial "

decisions a8 "knowledge of feets which constitute a crime".

(4) "No act dona without eriminal intent shall be punished,
exeept in the casc where its punishment is providod
specifieally by law or rogulations.”

(5) "Ignorancc of law or rogulations eacnnot be invokad
to eastablish the ebscneo of eriminal intent."

“
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é; According to this intorpretation, eriminal intent
is established where the person in question knew the
facts which constituted the crime, i. e., his act and
the natural and probable consequence thereof, but, when
such knowledge is once proved, it is not necessary to
further enquire vhether or not he was awarc ci’ =h
illegality of his aects As the result of this interpre-
tation also, mistake of faet is sharply divided from
mistake of lewe In the fbrﬁar ecasa, criminal intent

is entirasly precluded. In the latter cuse, while
mistake of eriminal law does not preclude eriminal
intent, mistake of non=eriminsl law does so proelude,
on the prcsumptionlthat misteke of non-eriminal law is
nothing but mistake of fact. For illustration of

this interprotation, a judgment of tho Japanzsc Supreme
Court is quoted as follows:

"When a person destroyed the seel and nariings
of attachment affixed to an attached object in the
mistaken belief that the attachment had lost its
effeect by his payment of debt, his intention to
comait the erime (of Article 96 of the Criminal Code)
is precluded."(s)

7Ze In thc above-mentioned case, there is no doubt that
the act was eommitted by misteke of civil laws. Can wo,
however, so hastily econcludc as to say that the act was
done without knowledge of tho facts which constitute tha
crime? I8 it not morz natural to construc thet crimineal
intent is prececluded, not boeause mistake of eivil law

has brought about ignorance of faets which constitute the

(6) Judgmont of Feb. 22, 1926, by thc Sceond Criminal

Division, Suprome Court. Report, Criminel, Vole¥,pe57e
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erime, but becausc, in spite of the offender's

knowlecdge of such facts, mistake of ecivil law has

amounted to ignorence of illegality of his aet?

8s Professor Hefter of the Zurieh University, aftcr "
discussing the theorics and judieiasl deeisions in

Switzerland upon tho subjest of eriminal intent,

i
-

remarks as follows:
"Tllegality is the essential element in the

COncebtiéh of erime« It does not matter whether 3
it is expressly stated as lezal qonstituent of
each crimes If we couple this prineiple with
another that eriminal intent must be relct:d with
cvery factor of a crimc, we eannot but arrive at
the conelusion that the eriminal must be consaious
of the illogality of his actione To deny this is
to surrcndor to tho tyranical forco which belittles
mistake of law. In this connection, a brief
explanation will be required. Consciousness of
illezelity of one's act does not mean the knowvledge
of his acting econtrary to certain provisions of .
lawe - = = « It is guite unneeessar; thai he should
be aware of any'particulcr norm of criminal lai.
It is necessary, however, that his idee aslayman,
is ©s. his sonse of lsw, should inform him that he
is committing an amet which is not permissiblc.
- = = = Only when a person has such eonseiousncss
of illegality, maoy he be adjudged guilty on the
zZround that his act was done with eriminal intent.

The exiom of ne punishment without responsibility
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demends this. Though it will seldom happen in the
commission of & erime, in tho case whorc & person
had no knowledge of his act being contrary to his
duty and not permissiblc and wherc the impossibility
of having such knowledge is actually p;o#ed in
consideration of his whole personality, it iu o
shame to adjudge him guilty, however light the

(7)

punishment may bol"

9. Professor Hafter further contends:

"All attempté are futile to meke distinction
between mistake of faet end misteke of laie Iluch
rmorc so, betweon misteke of criminel law cnd
nisteke of non-criminal lawe It is too difficult
to draw a line between the two. From the view-
point of criminel responsibility, mistake as to

the criminal nature of one's act must be taxen into

considerations In thz case where an ab@uctor did
not know the age of the abducted girl, or wherec a
person was not awarce of the fact that he was
harboring a murdorer, or whar: a school teachar
mistakenly cxercised his right of diseipline, - - - -
no criminsl intent should be rccognized, if his
bone fides is proved boyond roasonable d oubts Cn
the othoer hand, we neced not consideor his mistake in
"tho punishability of his act, or its legel ncturo,
Cege wWhether larcony or cmbezzloment, or tho

degree or conditions of punishment, or tbc existenecao

(8)
of cortein requircments of logal proecedings, otc.”

(7) Hefter: "Léhrbuch des Schweizorischen Strafrochts',
c'.-.llgo t'.)il. 1926. Se ll?p Se 1180
(8) Haftor: Ope Cite Se 184

b
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10. Thc cbove-mentionod case of abduction will be
illustratod by Be V. Princc of 1875 in Englands Princec
hod cbducted from 'her father o girl under tho cge of
sixteen; but in the belief, on adequete grounds, that
she was eighteen, in which case the ebduction would not
have been a erime. The grect majority of the julios
agrecd, however, in the vicw that "en intontion to do
anything that is vronz 1l2gally", cven es a merc civil
tort and not as @ crime at all, would be a sufficiocnt
mens reas Some judges went even beyond this; laying
dovin a view, according to which there is e sufficient
mens rea wherever there is "an intention to do aaything
thet is wrong morally®, even though legally it be quite
innocont, both eriminally and civilly.(g) Although

Professor Sayer criticizes this case as having confuscd

and unsettled the law more then eny other upon tho

(20) can we not interpret the said opinions of

subjoct,
the English judgoes es theiy rocognition of the knowledge

of illegulity to be the essential faector of mons rca?

(9) Xonny: "Outlines of Criminal Lew", 1l4th Ed.,
1933, pp. 41=42.

(10) sayor: Op, Cit. p. 1025
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11, Tris idea will hecome more clesr, 1f we lno% into

the question of negligence, Accordine to Professor ¥enny.

"the mere fact that there was some degree of neslicence on

the perent's part will not =uffice, There must be a wicked
negligence, a negligence so egreat as to satisfy s jury that

(11)
the nrisoner did not care whether the child died or net."

e remarks further that "when motorists are sned in eivil
actions for negligence, the verdict is usually =casinst thenm,
but is rarely so in nrosecutions of them for manslaughter,
There muast be a wicked neglieence — such disreeard for

(11)

the 1ifs and safety of others as to deserve nunishrment,"

Tt follows, therefore, that negligence, nunishshls under
eriminal Naw, 18 not a simnle careslessness, but must he
wiclked or blameworthyw, In this sense, 1t mav he s21d that
the difference between criminal intent and criminsl negli-
gence 1s only a matter of degree of knowledee of 1l1legality.
12, In my submisesion, the sbove-mentioned views of the

English jurists are the nogitive side of a wrincinlas of the

modern criminagl law, that is to say, that mens rea should
be determined by the presence of knowledge of illeealitys

while the said oninion evnressed by Professor Hafter forms

the negative side of the same nrineciole., thet is to say,
that mens rea will be precluded in the absence of knowledege

of iller2lity. If we read spain, with this consideration

(12)
in mind, the maxim of Ignorantls juris non excusat, 1t

will meant (a) » nerson shall be nunished for his act, if

he was aware of the 11leeality of bhis act, in snite of his
ienorance of law, (b) even in the case where he wag not

aware of the 1llegality of his act, he shrll be nunished,

if he wae necligent in having been unswsre 8® the 11legality

Ell; Kennyt Oo, Cit., n. 122,/33. .
12) Japsnese Oriminal Code, Article 38, Paragrsoh 3.

o B
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of his act and if such neglizence 1s blameworthy, and (e)
in the case where he wes not neeligent or, if nesligent,
not sufficiently blameworthy for such negligence in having
been unawsre of the i1lleeality of his =2e¢t, he shall not be
punished, even though he had knowledee of the frcts which
constitute a crime,
13. Professor Radin remarks == followst

"Mens rea in ®nglish law was never held to mesn thet
ienorsnce of criminal law was an evecuse, In the Germsn
common law down to the end of the 19th centurv, the rule
mma arror juris non excusest, Under the influcnce of

L Moy ey 4

ME&hnrboek, the excuse was later actually pdmitted for

geversl decades with the result that there set 4n » sharn
reaction, which hes restored the 0ld rules in modern
German lew, In Frence, excentions sre made in very
unusual circumstances, The Morwegian Onde, however, pro—
vides that where there 1s a mistake of lsw the punishment
may be decrnpséd or even rbroeeted altogether, In fact,
many of the continental theorists sre in favor of
abrogating or at lerst modifyine the generallv oreveiline
0old rule, and some of the recent drafts of vensl codes

(13)
orovide for milder nunishment .t

14, In statine this. Professor Radin must have had in

mind the draft of the Swiss Criminal Code in 1918, Fowever,
almost every leelislation of the later date nrovides that
mistake of 41lleoslity may be the ground not only for the
reduction but for the exemntion of nunishment, It is true
that Article 18 of the sald Swiss draft recozmized only

(14)
mitigation in the crse of mistale of 1llemality, But

(13) Radint "Intent" in Selipmen's ®ncyelonaedia of the
Social Sciences, Vol, VIII, ». 120, '

(14) "If » person committed a crime in the belief that he
had ¢ right to do the act, punishment may be reduced,”

- 0 =
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the actual Criminal Code, promulgeted in 1937, provides
in Article 20 as followst

fWhere a person committed an act with a good reason
to believe that he hed » right to de the act, punishment
may be reduced or remitted at the discretion of the
judge.“(ls)
15, Looking back to the Chinese Tentetive Crimino) Law
which existed orior to 1928, Article 13, Paragrsoh 2, nro-
vided as followst

"Ignorance of law cannot he invoked to rstablish the

sbsence of crimine) intent, but nunishment may be mitigated

by one or two degrees in consideration of the extenuating
circumstances,"

The sbove was amended by the old Criminel Code of
1928, Article 28 of which read as followss

"Ignorence of law shall not discharge any person from:

criminal responsibility; ovrovided however that nunishment

may be reduced by one helf* in considersation of the
extenuatine circumstances."
Now, the vresent Chinese Criminsl Code, which hae

come into force since 1935, providea in Article 16 as

followst .
"Ignorance of law shall not discharge sny person from

crimine) responsibility; nrovided however that punishment

ma2y be reduced in consideration of the extenuating circum-

stences. In the case where » nerson believed that his act

ra’ nermissible by lsw and where there wpa a good resson -

for him soc to believe, nunishment msv be roemitted,"

{(15) This Article 20 of the Swiss Criminrl Code follows
literally the nrovisions of Article 17 of the Swiss
Militery Ciminel Law of 1927,

-840 =
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The sbove chanees in Chinese law clearly demonstrate
the gradusl transition from the formal interoretation of
ignorance of lsw to the real understandine of the
princinle of non-cognizance of illesality.

16. The resson wvhy I have in the sbove Alscussed ot
length thie rather elementary vrincinle of criminal law
is because Professor Kenny maintains that a mistake of
law, even though inevitsble, is not allomed in Wneland +
afford eny excuse for ecrime, Fe atatest

"The utmost effect it can ever have is that it may
occaslonally, 1like drunkenness, rebut the evirstence of t:
neculisr form of mens rea which some particular kind of
crime may require, Thus larceny can only be committed
vhen a thine is stolen =ithout even the avnearsnce of
right to take it; and, accordingly, a bona fide and
reasonable mistake, even though it be of lam — like that
of 2 woman who glenns corn in a village where it is the
nractice to do 80 — will afford a sufficlent defense.
8imilarly a morteagor who, under an invalid but bona fide
claim of rieht, damares the fivtures in the house which

he has morterged, will not be guilty of tmalicious’
damage, Apart, however, from such evceptional offences,
the rule which ienores mista?es of law is annlied ~ith
(16)
rigour,”
17. On the other hand. he remarkss
"But I know of no reported decision mhich axtends

this rule tn mere muniecinal byve-lsws, RBoth in "nelsnd ar

in the United Statee (Porter v. Warine, 49 W,Y, 250) a

(16) Kennyr On, Cit. pn. 69-70

e 1Y &=
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Judge mould require legal nroof of a bve-law before en-—
forcing it, Should the law attribute to ordinery peonle s
greater legal knomledge than to the Judza?"C17)

Admitting thet this Honorable Tribunal might talke
judicial notice of the fact that there is a large body of
internstional lam, knorm at different times and by
different »riters a8 the "common lav" or Weeneral lav" or

L (18)
"naturel 1lsv® of internstionsl law, T resneetfully sub-

mit that it 18 a law lesa clear and Aefinite than # notim
lrw - end that scts in contraventinn of internationsl
la™ sre deemed by any netionsl lawm not sufficiently blame—
worthy to inecur criminal resnonsihility, evcent in a Fow
cases, Accordine to Professor Kenny, it is expvounded as
followss

"The student must bear in mind that, thoush 1t 1is
sometimes sald that 'International Law ia pert of the laws
of England,! this is true only in that loose historical.
sense in which the same is 2180 said of Christisnity. But
sn indictment will nnt'ggffonznnt }nvine your nelghbor as
yourself, Bguellv 1little +171 it ngfnr trading in contra-
band ;§ZWnr, or for the running of a blockade, Both these
acts sre Jiégzged-by Internstinnal Law with the nenalties
of confiscation; but neither of them ennstitutes any
offence arainst the laws nf ¥Fneland, or is even sufficiently.
unlawful to render void a2 contract connected with it.“(lo)
18, The sbove submission will be onmnsed by the contentior

that internatimnel) lew is a law sul jurle =2nd esn punish

any act, which it deeme fit uvon the sromnd entirely

g8) Mr, Keenan, Opening Statement, T. 405-6
9) Kennyt Ov, Cit. po. 334-325, As to the cuestion of
trading with the enemy, see P, 235, Vnte 1,

g{?g Kennyt Op. Cit. ». Eéz Note 4
ak

- 12 -
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I

different from any nestional law, It is =aild, however,
by Lord.wright and quoted by the Chief Prosecutor =s
followss

"In my earlier essay I pleaded to have 1t recogniz
that Internstional Law wss the nroduct, however immerfec
of thet sense of right and =rong, of the instinets of
justice and the humsnity which are the common heritare of
21 ecivilized nations, This has been called for many
agesn lﬁ::;;;i/ngl; nerhang in modern dava it is simnler
and truer merely to refer to 1t as flowine from thr
instinctive senees of richt and wroneg nnssessed by all
decent men, or teo deseribe it ss derived from the
principles common to all civilized nations, This is, or

(20)
ought to be, the ultimate basie of all low,"

In other words, even thourh Tthe source of Inter-

natimnal Lew must % #* % be sought elsemhere thsn in the

20)

acts of a national lammekine suthority,” it must

have a foundation in the instinctive sense of right and
wrong, common to all law, It must not be the law of the
mighty or the congueror.

19. The heretnfore accented definition of "international
lev® is that it governs relations between independent
States.(zl) It has been a matter of common sense to under-
"stand that: "Public internstional 1lsw is the body of ruler
vhich contrnl the conduct of indenendent 8tetes in their
relations with each other, It is altorether diffaerent in

its nature from law in the narrower sense of th~ word,

namely, lam canable of judicisl enforcement, for that

5203 T. 407-8
21) The 8, 8, Lotus (France v, Turkey), Permanent Court
of Internastional Justice, Sent, 7, 1927, Cited in
Hackmortht "Digest of International Law= " 1940,
Yol. I; ». 2.

- 13 -~
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implies a force superior to both the litirants or
disputants; and as independent States have no recognized
eommon supbrior, the rules by which their conduct is

i (22}
governed are incensble of enforcement except by war,"

Fven the Chief Prosecutor admits that "the pereonal
1liability of these high ranking eivil officials 1z one
of the most impvortant, and nerhans the only new questio:

under international lar to be nresented tn this Tribunal,

20, According to the Chief Prosecutor, it is =aid thed
the nrosecution will M"show that each and every one of the
accuged named in this indictment nlayed an imvortant part
in thege unlawful nroceedines; that thev seted with full
knowledge of Japan!s treaty obligations and of the fact

(24)
that their acts were criminal." In my submission,

here 1ies the fallacy of his contention, for knowledpe of
tresty obliratioms is entirely a different auestion from

knowledge of criminality of their acts. No modern
national lew would ovunish an individual for sny breach of
contract, whether be 1t intentional or unintentional. ¥o
international law has ever criminally ounished an
individual for any breach of treaties excent nerhens in
cases of the so—called conventisl war crimes and oirates,
Even then, the nrosecution admits that "the Hacue

Convention nowhere deeimnates such nractices as eriminal,

nor is any sentence orescribed, nor any mention made of a

(25)

eourt to try and opunish offenders,”

(22) Ryrne's Law Dictionery, 1021, n, 487

23; T, 435
24) T, k22
25) T, 39,007

S S
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2;. Tvidence adduced sither byv the nrosecutinn or by the
defenss has definitely e~atablished the feet that all the
defendants 414 their level best tn earry out whatever
treaty obligsations they had to deal with in their
respective capaciti=g, not beceruse thev were aware of
their criminal resoonsibilitv for not doine so., but heeesur
they wanted to keep the sanctity of the treaty itself.
Any bresch of treaty obligations, allered by the nroceer.
tion, has been Urnvpﬂlto hsve resulted from inevitshln
but unforeseen ecircumstences, Al acta nf the defendants,
28 indicted befora this fribunal, mere done in pursuance
of the Lawg nf their cnu;try. T Prnfnaso:iis right in
saying that "1t is necessarv that his ides as laymsen, 4.e,
his sense of law, ahauld infarm him that he is committine
(24)
en act which is not nermiassibier,n haw could the
defendants have been informed by their sense of law that
their acts were not n-~igsible under international e,

at the seme time when theilr very sense of law mas telling

them that their acts mere nermisaible under their nstional

law? !
)hc/%z¢4éziaénu,g/

22. The learned judees in the McNaus !s case stated as

followmss

We are of oninion that, notwithstandine the party
accused did the act complained of with a view, und~r the
influence of insane derlusinn, of redresainz or avensine
some sunnosed erievance or injury, or of nroducinge some
public benefit, hr 18 nevertheless nunishsble sccordine o

the nature of the crime committed, 1f he know at the time

(24) 8e~ Para, 9 sunra

- 15 ~
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of coammitting such erime thet he was sctine contrarv to

lawt by which evnression we understend to mesm the law of

(27) .
the land." If there was anv confliet between the lew

of the land and internstinnal lew, the judees would not
hegitate to answer the suneriority of the former, 8o
would the defendanta, But what I virh to emphaaize 1is
that not only the defendants had lesal justification for
thelr acts under their nrtional law, but they honestlv -
reasnnsbly believed that their acts wore justifisd und-
international law,
23. The nrosecution contends, in its summation unon
ennsniracy., 28 followss

"If he was in nefice at that time, allowed hia
serunles to be aerruled, and continued in office, we
submit thet auite clearlv he should be convicted, and thet

in 2 moral noint of view his case 12 ot least as bad ne

(28)
that of one 10 had nn such scruples,"

And -z it meinteins, in its summetion unon
individuai r-soonsibility, in narticular, of a esbinet

minister, thnet:

"o alwave hed alternstive of resienine instead of

casting hia affirmativ~ vnte for, or evnreeaing his
acquiescence in an azeressive measure, If he di1d not »-~-

sirn despite his nersonsl convietions because he felt

4
-9
more important thet he or the Oabinet continue in of?i‘p.
3
]
he 1=a legally just as reanonsible and morallv more ;

roenansible than an all-nut nrononsnt af the asrressive

nollew, since he Anliberately chase tn annrove the naliey

!
[

77 R

(27) M a Case, 1247, cited in Mlsheres MLondi:
Caara on Oriminal Law M 3rd T4,, 1035, n, 31,

(28) T, 39,057

~16~
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(29)
mith full cornizance and conviction of its evil,"

24, Suct an accusation misses the mer” entirely, so far
as the defendsants are céncmrned. Durine the perlod of t.
indictment, i.e., from “snuary 1922 to Sentember 1945, 17
Cebinets rose and felll, che average 1ife of a Cabinet Wz /
being only one year. Hor can we ewnect any consistent
national nolicv, either agereasive or defensive, under
these circumstances? The trouble rith ths defrndant -

not that they clune to their nrominent nosts degnit-= the
nersonal eonvictinng, but thet they foressgank such noste
too reesdilv, becsuse of their sensitiveness to nolitieal
resoonsibility, to carry out their nnlicles, Did or
should their sense af lew inform them, at the time of
their resirmation, that they would be nalsn resnonsible
criminelly under internetiocnal 1w, if they did not
resien? YNo sane men, even the most learned scholer of
internrtional law, would dr=am of such a fantasy, but th:
w111 be the only conclusion to be Arawm from the loric of
the orosecution. Whotever mav be the cerse, the evidenc»
adduced before the Tribunel hes nroved that the defendr-

believed thet their scts were nermissible both by the 1le
of their lend and by the lema of natisns and that they hr
good ressons so to believe, TBven if thev are to be

ad judzed by an ex most facto law as eriminally 1iable unc

internstional law, their punishment shanld be romitted,
ghould the vrincinle embodied in the sforesaid Article 1¢

(30)

of the Chinege Criminal Code be adonted,

(29) T, 40,55/-%
(30) 8e= tars, 1%, sunra

.
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25. Leavian

C=

aside for a noment the cuestion of inter-
national law, I should like to discuss briefly the
prineiplejof criminal responsibility, which recuires

the existence, =t the time of commission of an alleged
offence, of a »ossibility of expecting the offender not
to commit such an act. Article 34 of the Swiss Criminal
Code of 1937 is the best illustration of this princinle
and provides as follows:

"No person shall be punished for his act
done in order to avert any impeunding and -
otherwise unavoidable danger to his right,
in particular, to life, body, liberty, honor
or property, if he is not resnonsivble for
the occurrence of such danger and if it is
impossible to expect him to abandon his
endangersd rizht in view of the circumstances'.,

26+ Artiele 37 of the Japvanese Criminal Code reads as
follows:

7o werson shall be punished for his act
inevitebly done in order to avert any im~
nending danger to his or any other person's
life, bodv, liberty or proverty, if the evil
arisinz out of his act does not exceed the
degres of svil which he tried to avert;
provided however that punishment as to the
act in exzcess of such degreec may be reduced
or remitted in consideration of the
extenuating circumstances".

The underlyins; thought of this nrovision is the same as

-

that of the Swiss Code above rcferred to, i.ce,
crininel responsibility shall not be attributed to the
case where it is impossible to oxpect a verson to
avert the evil by anything short of the commission of
the offence in question.

27« Professor Kenny states as follows:
"The defeunce of netessity, however, oan
only be important where, as in canital
offences, therec is a »rescribed minimum of
punishments For in all others every English
judge would talze the oxtremity of the
offender's situation into account, by reducing
the sentence to a nominal penalty. Yet where
immediate death is the incviteble consegucnce

« P =
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of abstaining from committing a prohibited

act; -it scems futile for the law to con-

tinue the prohibition, if tho objcet of

punisiment be only to deter: TFor it fwmst

be uscless to threaten any punishment, the

threat of which cannot have tho effeet of

deterringe ilonce, perhaps, it is thet In

the United States the defence,of, Necessity

seems to be viewed in favor'.(51)

Althouzh it may not be so prowvalent as %n contin-
ental countries, thic Baglish defence of ilacessity is
based, in the final analysis, on the same principle as
mentioned sbove in reference to Swiss and Joancncese laws.,
28+ As a further anpliceation of this principle, I
refer to Article 105 of tho Japanese Criminal Code,
vhich provides as follows:

"In the case where a crime mentioned

in this Chapter (i.c. "arboring a criminal

or suppression of evidence) is committod

by a relative of a criminal or *’fuzitive

for the benefit of the coriminal or the

fugitive, punishment may be renitted%,

The harboring or suprression of evidence by &
narent or a wife for the benefit of his or her child or
her husband is, indeed, an inevitable monifestotion of
humenity, as expressed by Confucius in his Analects that
"the true justice exists whore a father concecls for
the sake of his child and a child for his father®, It
would be unreasonable and against human nature to
expect him to act otherwiscse A similar kind of law is
found in England. If a husband who has committed o
erime is received ond sheltered by his wife, she is
not regarded by the law as becoming by such "bare

reception” an accessory after the fuct or a varticipator

in his treason; for she is bound to reczive him.(sz)

) Kenny: On. cit. p5. Fe=78— 78 -79

2) Kenny: Op. cit. pp. 73=T4

But o husbond enjoys no similoar oxemption when

he assists o felonious wife; he becomes accossory
to her felony (Kenny: Op. Cit. De 89).

[ I
)
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29« As another exciaple of the same »rineciple, Article

76 of the old Criminal Code of Janan drovideld os follows:
"A person, who has performed his of7icinl
duty undor his superior's order, shall no: be
nunished®,

The preosent Criminel Code has deleted such o
provision on the ground that it is included in Article
35, which recods as follows:

"Wo act is punishzble, which is dono in
accorédance with the provisions of law or

regulations or in pursusncc of o leogitinate
business".

It corrcsponds to Article 32 of the Swiss Criminal
Code of 1937 which provides as follows:

Anyv act, which is required by law or
by an offieial or business duty or permitied
or declarcd not punishable by law, is neither
fclony nor misdomcenour".

30. In the Chincsc Tontative Criminel Low, there was no
such provision, but in Article 35 ol tho old Chinese
) Criminal Code of 1928, it vas provided:

Wilo ect is punishable, which is done
in the course of an official duty wnder the
ordor of one's superior officer™.

Then, in Article 21 of tho presecnt Chinesce Criminal

Code of 1935, Articles 34 and 35 of the old Code are
combined as followss:

o act is punishable, which is done
in acoordance with law or reculationse

o act 1s punishable, which is done
in the course of an official duty under
the order of one's superior officer, excopt
the case of a person who has known clearly

the illegality ol such order™.

The seid Artiele 21, Paragraph 2, of tho Chincse
Code implics obviously the following two points:
Firstly thet no crime will be constituted by any act 0?
e subordinate donc under a legal order of his superior,

end sccondly that a subordinate shall not bz held

--BG_
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responsible for any act doaec uader an illegol order of
his superior, unless fho subordinate knew clearly the
iliegality o <tho order.
3le. 1In this coancction, the French Criminal Code
provides in Articlc 327 as follows:

"arder, wounding or assault committed
under the provisions of law and ordered by
a lawful zuthority shall constitute neither
felony nor misdenecanour"

And in Article 114, it is provided:

"4 public official, agent or employee .
of' the government shall be deprived of his
civil rights in the cose where he has
ordered or committed any arbitrory act, or
any act inimical to the individucl liberty
or to the civil rights of one or more
citizens or to the Coustitutione.

TI2, hovever, he proves thot he has
acted yader the order of his superiors
conceraing mottsrs within their jurisdicvion,
in which mattors he is bound to the superiors
by & chain of subjugation, he shell be
excrpted from ~unishment, ctecl."

~

32. In roferciace to criminnl responsibility of o
subordinate, Profsssor Donnedieu de Vabres cnumerctes
threz points of view: (a) The thoory which mainteins
the irresponsibility of a subordincte on tho ground
that he 1s not cllowed to coriticize the legnlity of

his superior's orders; (b) the so=called "lao theorie
des baionettes intelligentes", prewalent in the courts
of the United Statos(ss), which have repeatedly refused
to recognize any such irresponsibility at all on the
ecround that o subordinate has the right (ond duty 7) to
criticize the legality of his superior's orders; and
(¢) the theory which admits mitigation of nunishment

in the casc where the conteant of such order was

(84)
apperently lesitimate and its formelity was satisfocetory.

(33) Kenny: O0». Cite pe. 73

(34) Donnediesu de Vabres: WTraite elemeantcire de droit
criminel®, 1937, »p. 246-247., Ic secms to agree
with the third wviev.
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53« Accordinz to Irofessor Kennv, the official “ritish
I=nual of 'dlitarv Lawr admits it to be still "somewhat
doubtful® (Che VIII, par. 95) how far a superior officer's
obyiovsl] '
specific command, even not ebwvieusli= improper, will
excuse a soldier fron acting illegally.(ss) Compared to
such legislation, the said Chinese Criminal Code (Lrticle
21, Paragraph 2) sweeps away any doubts b statin
punishment will be imposed onlyv upon a suboirdinate who
has acted with a clear knowledge of illegality of his
superior's order., It follows, therefore, that in ccse
there existed any embiguity as to illerality of the order,
he shall not be responsiblo, even if he carricd out the

order. Since the basiec principle of officlaldon lies in

the chain of comend and subjugation, especially in the

B 3
case of the ermy and novy, it is accordin- to the
thinking of Chinese law, unreasonablc to exdcet him to
act contrary to his superior's order; even when he was
not cuite surc of its boing either legal or illcgal.
34. On the other hand, Professor Liszt contends that
"so long ns the absolute binding power of a supderior's
order is acknowledged by law, such an ordor will pre-
clude the illezality of his subordinate's act done in
accordancc therowith", on the ground that "en act done
in pursuancc of ona's cuty is acver illegal“(ss). This

&)

contention is crroneous, bocausc since the superior is
held responsible for the execution of his illegal
order, "the nunishaent connot be linked with a legal
act"(57). £ +the superior's order is illeral, we have
to adnit thot the subordinatet's act is also illegol.

1

However, the imnossibility of exnectiag him to act other-
3’ i o = <

(35) Konry: ©Op. Cite pe 73 ’

(36) V. Liszt: "Lchrbuch des Dentschen Strafrechts”,
21-22 aufl., 1919, 8 35, s. 146,

(37) 1% E. loyor: "Der allpgcmeiner [eil dos doutschen

strafrechitg", 1915, s. 334.
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wlee v1ill exenns

ness and heace from any crimincl responsihility.

35« Lecordiang to Profossor Soyor, Wthe gous-ution ef
blameworthiness or aoral guilt is noccessarily based-

upon o frae aind voluntarily choosing covil rather than
cooct; there cen be a0 eriminality in the seasc of moral
shiortooning, if therc is a0 freudon of cholec or

normelity of will capable of oxerecising a froe caoicc".(ss)
The Iurenbors Juldgieat ruled that "the truc testesesis

not the existence of the order, but whebther morel choice
was in faet poasiblc“.(sg) In vy subnission, theso

but the snuanciation of tho »rincinle

.
roof izpaetéan (ifiehtzwmtcharkeit) «

ver: Ope Citie Do 1,004
(32) Imresbors Jud mont, n. 18,881
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36 The Nuremberg Judgment has brought this princ-
iple of criminal law into the field of international
law. The relevant provisions of law considegred by

that Trittnal are articles 7 and 8 of its Charter which
\

in cémbinatidn correcspond to article 6 of the Charter
governing this honorable Tribunal. The difference
between the said provisions of the two charters is
that while in the Nurenberg Charter the official
position of defendants, whether as heads of states or
responsible officials in government departments, shall
not be considsred as freeing them from resparsibility
or mitigating punishment, and only the fact that

they acted pursuant to order of their government cé

of their superiors may be considered in mitigation,
the Tokyo Charter provides that both their official
positions and the fact that they acted pursuant to
order may be taken into consideration, if the Tribunal

determines that justice so requires.

37, Now, the prosecution contends in its summation

as follows:

"The defendants may be divided into three
categories: (1) those defendants who had
the ultimate duty or gt
responsibility for policy formation fixed
by the law of Japang (2) those defendants,
although they do not have the ultimate duty
or responsibility, had the duty or respon-~
sibility for policy formation in a subordi-
nate or intermediatc capacity fixed by the
law of Japar; und (3) those defendants who,
althcvgh they had no duty or responsibility
fixed by the law oo Japan; have by their

acts and «int nenis pL.ced themsclves on

the paliecy-making lavel aud ire therefor

chargeahl: i} resnoasibility in faet.
Lo TU0,0u2=8.

- B -
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As to the defendants of the first category,
I have already shown in the above fhét-their acts,
done in accordance writh the law of $apan and in the
honest and reasonable belief that sich acts would
also be justified under international law, preclude
any knowledge of illegality and, therefore, their

punishment should be remitted.(l1)

8. It is further submitted that under such cir-
cunstances as existed during the ?eriod of 17 years
sinee 1928, no man could have acted otherwise than
what the defendants did, should he have been placed
in their stead. It was, indeed, humanly impossible
for thém to stop successive explosions of the long
pent-up national sentiments, either at home or abroad.
It was also humanly impossible for them to carry out
direct control and supervision over numerous subordi-
nates in remote corners of Manchuria, China and elsc-
where. In short, can we expect them to exercise their
authority and care to such an extent as to turn the
tide of national destiny and to prevent the inevitable

consequences of sanguine hostilities?

39. As to the defendants of the second category,
there was in Japan the so-called Regulations for the
Duty of Government Official,(h2) which provided as
follows:

"Article 1. Government officials shall,
plecging thoir allegiance and assiduous
services to His Maje«ty the Emperor and
the Emperor! ¢ Government, obey laws and
orders anc digcharge their respective
duti(: Se

(L) See Para. 2L, supra.

(k2) Ex. 3510, T. 3L,003.

- B5=
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b ' "Article 2. Government officials shall,
* with respect to their duties, observe
the orders of their superior officials
. . to whom they are assigned, provided hows
B iown ever that they may express their opinions
LI to such orders."

21In tHe case of military men, a more special and
Vigdrous duty was imyc:ed upon them for the observance

of their superior! s orders. Those who opposed or did

. ' : i not comply with such orders werseeie"l:,e;ry punished as
Sy guilty of the crime of defiance under the Army Crimi-

nal Code (Arts. 57-59) or the Navy Criminal Code (Art.
55=57)+

29. In any case,'once a decision or an order was
given by his superiors, a civil offic¢ial or military
. . officer was not allowed to act contrary thereto,
whatever his personal opinion might have been. To
expect him to act otherwise was, indeed, impossible.
Even the Ministers of State and Commanders-in-Chief
of various armies and fleets were, in that sense,
subordinates to the Emperor. If an Imperial Sanction
o 3 was issued, they could do nothing but obey it. That
is why the Chiefs of Army and Navy General Staffs
exercised a great influence not only in,military
affairs but in political matters by having direct ac-

cess to the Throne.

§ | T Ll.  Even i. we assume, for the sake of argument,
the existence of some criminal responsibility either
under international law or under national law up~n

i somebody in the political or military circles of

: Japan, it is impossible to atitribute such responsi-

bility to any person or body of persons, because in

-

T o, tHE7s - 28 -
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the 20th century Japan nobody has ever succeeded in
obtaining a single post, much less power in the
Government, by plots, revolutions and other unlawful
means, such as scen in the history of Germany after
the First World War. All plots and attempts of revo-
lution were either nipped in the bud or suppressed.
By whom? By the very defendants who now stand in
the @ock. Every one of them was appointed to his
post in due course of his career and in pursuance

of the laws and customs of Japan. None of them ex-
ceeded his authority or was negligent of his duties,
prescribed by the regulations of his office. It is
trus that they belonged to the higher grade in the
hierarchic structure of Japan, but it is also shown
by evidence that there was no Hitler, no Mein Kampf,

no Nazi Party or criminal organization among them.

L2, As to the defendants of the third category,
whatever popularity and influence they had were de-
rived not from governmental or military sources, but
from ordinary citizens at large. They never were
powerful enough to be able to force their will upon
the politics of Japan. All they could do was to
voice the people! s sentiments in opposition to the
then prevailing bureaucracy. Perhaps they dreamed
about the Great BEast Asia Co-Prosperity Spherc and
Asia for Asiatics, but their talks were puerile com-
pared to the nation-wide movement of anti-foreignism
in China. If the latter was not treated as an inter-
national crime even by the Lytton Report, why should

the former be so ocondemned? If freedom of thought is

-87-
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to be one of the human rights under national law,

why should international law try to stop it?

L3. The underlyins thought of the prosecution in
thus accusing the defendants of the above-mentioned
three categories is that a state is a fictitious
existence, to which no criminalg responsibility can
be attributed.(hB) The Chief Prosecutor declares
that:

"Nations as such do not break treaties,
nor do they engage in onen and aggressive
warfare. The responsibility always rests
upon human agents."(Lk)

and also that:

"All govermments are operated by human
agents, and all crimes are committed by
human beings. A man's official position
cannot rob him of his identity as an
individual nor relieve him from resp?ﬂsi—
bility for his individual offences.!(l5)

Such a thought follows the maxim:

"Societas delinquere non potest!,
v/
. ,-‘L“u.e, PLY L
but according to Professor Kearay,

"it is now settled law that corporations
may, in an appropriate court, be indicted
by the corporate name, and that fines may
be conscquently inflicted upon the corpo-
rate property."

(L3) Prosccutor' Jackson:. "The Case Against the Nazi
War Criminals," 1946, P.82.

(L) Mr. Kcenan, Opening Statement, T.L73.

(4L5) Mr. Keenan, T. L3L-L35.

(L6) Kenny: Op. Cit., pp. 65-66.

N
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L. In England, the Interpretation Act, 1889 (52
and 53 Vict. c. 63, S.2) provides that in the con-
struction of every statutory engctment fclating to
ah offen¢e, whether ;i:l;ishable on indictment or on
summafy conviction, the expression fperson' shall,
unless a contrary intention appears, include a body
corporate, In the United‘States, the Criminal Code
of New York of 1882 (Article 13) provides that in all
cases where a corporation is convicted of an offence
for the commission of which a natural person would be
punishable with imprisonment, as for a misdemeanor,
such a corporation is punisaable by & fine of not
more than five hundred dollars, as for a felony by a

fine of not more than five thousand dollars. .The

Criminal Code of California of 1901 (Article 26a) .
provides that corporations are capable of committing
crimes in the same minner as natural persons. This
legislation is explained by a text book as follows:

"Under the thcory that a corporation is
in the language of Chief Justice Marshall
'an artificial being, inviaible, and ex-
isting only in eontemplation of lawt , it
was doubted whether a corporation could
be guilty of crime. The modern view tends
to regard a corporation as a reality, a
group of human beings, authorized by law
to act as a legal unit, endowed for some
purpose with legal personality.m(L7)

/

And further:

"MThere conduct is sanctioned by the direc-
tors or officers in whom the corporate
powers are vested, their intent should be
considered the intent of the corporation,
Such persons are more than agents for a
natural principal. They embody and exer-
cise the mental element essential for
orate action "E—&B )z »4349*1‘6&4"1: wbenerer & dircators aef
~ &
15 /efﬁi‘i,wa.ggiye Jggn -féo’(:'ep; a:: n};.re ;b;:/::sj‘_ajp 2;'5 cﬁf{f’f’4”‘)ﬂ
Qésorbed ét’:; Fhe Zrﬁdrdzf Y d/\d ._‘eaaw .'?/; 44?}} 7 S'J'kf s I’dpff’é
(7). Clark and Marshal: "A Treatise on the Law of \ ,/ ., Z /Ajmj/m /.
Crimes", Lth ed., 1940, pp. 1LO-143. Zap. "
(48) Ibid., pe 140,
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- 45, There is no doubt that a State is a

juristic person under either national law or
international 1aw; while a corporation is such
under national law. If a corporation, which is
nothing but a body of pefsons bound by a ccrtain
economic or social tie; can be a reality,
competent to bear criminal responsibility, why

cannot a State be more real and more competent

. " than a corporation? Hackworth states as follows:

"The terms state and nation are
frequently used interchangeably. The
term nation, strictly speaking, as
evidenced by its etymology (nasdi, to be
born), indicates relation of birth or
origin and implies a common race,
usually characterized by community
of language and customs., The term state--
a more specific term--connotes, in the
international sense, a people permanently
occupying a fixed territory, bound
together by common laws and customs into
a body politic, possessing an organizcd
government, and capable of coEducting
relations with other states."%9

46, A4 corporation has no territory nor pcoplc,
over which 1t can exercise its sovercignty, nor
any natural affinity to bind them together;
except a certain specific purpose which may be
changed or given up at any time. On the other
hand; o State is a forcordained existence and
follows a doursc, which no single man, not even
the seventeen cabinets in succession within seven-
. teen years, can change or give up. A sharee
holder may sell out his shares of a corporation
whenever he likes to do so, but the defendants

could not back out from their duties impesed by

49, Hackworth Op. Cit., Vol. I, D. 4%
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their State. Any internztional obligations are
executed or miscarried noét only in the.-name of the
State but by the predestined course it takes. If
it is defeated in a war, indemnities will be paid
or ierritory be ceded. Are not such measures
punishment for its responsibility under international
law? Admitting that the sovereignity of a State
should be subject to international law, it is ;
rospectfully submitted that no responsibility under
internationzcl law should be attributed directly

to any individu~l because of the following grounds,
47, The Japanese Law No, 125 of 1947, called as
the State Redress Law (Article 1), provides as
follows:

WIf a public official entrusted with
the exercise of the public power of the
State or of a public entity has, in the
conduct of his official duties, inflicted
illegally with intent or through negligence
any damage on other person or persons, the
State or the public entity concerncd shall
be under obligation to make compensation
therefor,

"If in the case referred to in the
preceding paragraph the public official has
perpetrated the act intentionally or through
gross negligence, the State or the public
entity concerned shall have the right to
obtain reimbursemcnt from the said public
official,"

The above provisions of the Japanese law are intro-
duced for the purpose of democratization of the
Japanese legal and political systcems, but they do
not recognize any cirect cicim against an official
by an afflictud purty for nny damage inflicted

illegally in th: course of the official's duties,
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This interpretation of the law is confirmed by the
fact that the annexed rules to the said Law
abolished as from October 27; 1947, Article 6 of
the Public Notary Low, Article 4 of the Houschold
Registration Law, Article 13 of the Real Property
Rogistration Law; and Article 532 of the Civil
Procedure Code; which provided a direct responsi-
bility of a public notary, mayor of city or viliage,
registration official or bailiff towards a party
who suffered domage by en intentional or gravely
negligent act of the former,

48, On the other hand, in the case of Johnstone
v Pedlag; 1921, Vicount Finlay said in the judgment
of the British House of Lords:

"It is the settled law of this country,
applicable as much to Ireland as to England,
that if a wrongful act has been committed
against the person or the property of any
pcrson the wrongdoer cannot set up as a
defense that the act was done by the command
of the Crown. The Crown can do no wrong,
and the Soverign cannot be sued in tort,
but the person who did th: act is liable
in damages, as any private person would be.

"This rulc of law has, howcvar, been
held subject to qualification in the case of
acts committed rbroad sgainst a_forcigner,
"If an action be brought in the British Courts
in such a case it 1is open to the defendant to
plecad that the act was done by the orders of
the British Government, or that after it had
been committed it was adopted by the British
Government. In any such case the act is
regorded as an cct of State of which a
Municipal Court cannot take cognizance. The
foreigner who has sustained injury must seck
redress against the British Government through
his own Government by diplomatic or other
means. This was cstablished in 1848 in the
well-known case of Buron v, Denman (2 Ex, 167.)"

50

50: 2 A« Gs 208, Pfdy 272y 2703
cited in Hackyorth: Op, Cit.,
.Vol. II, p. 16
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49, In Finck v. Minister of the Interior the

plaintiff, a German who had becen engaged in the
busincss of bookselling in Cairo, Egypt, prior to
October 1914, brought an action against the Egyptian
Government for damages rcsulting from the sequestra-
tion of his property and the arrest and deportation

of his agents. He alleged, inter alia, that the

decision of the Council of Ministcors of Egypt, on
August 6; 1914, calling upon the Commander-in-Chief
éf the British troops in Egypt to undertake the
defensce of Egypt againat any aggression of a power

at war with Great Britain was ultra vires., The

Court of First Instancc of Cairo of the Mixed
Tribunals of Egypt rejccted the claim for damages,
stating that the decision of thec Council of Ministers
resulted in Egypt's being at war with Germany, that

a declaration of war 1s in law an act of the sovereign
power, that such power vested in the sovereign is
exercised through its ministers, that therefore the
decision emanated from the only authority competent
to make it, that in law acts of this nature are
called "acts of State," and that in principle such an
act cannot be made the basis of an action for damages
in respect to the injury it causes.51

50, This principle of acts of State should in

no way be different whethcr the case is a ecivil
action or a criminal action. According to the
prcliminary articles of the Hague Convention IV of

1907 (Article 3), a belligerent party that violates

51. 15 Gazette des Tribunoux Mixtes d'Egypte
(Nov,. 1924-0ct. 1925)82; British Year Book of
International Law (19255 2193 cited in
Hackworth: Op, Cit., Vol. II, p..19
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the provisions of the rcgulations respecting the
Laws and Customs of War on Land shall, if the case
demands, berliable to pay compensation and that it
shall be responsible for all acts committed by

persons forming part of its armed forces. According

to the judgment of Ipn re Pirvacy Jure Gentiumg,
1934, it is expoundcd as foilows:
"With Xaparmi. to crimes as defined by
international law, thif law has no means

of trying or puninshing them. The recognition
of then as constitu*ing crimes, and the trial

B&)
and punishrment of tlie crinminols, arc lgft
to the Municipa® law of each country."52

51, It is respectfully submitted, thorofore;
that even if the “fc¢fendant had boen:'zuilty of a
criminal intent or of gross negligence in carrying
out their official duties, all the accepted
authorities upon international law would not
recognlze any direct responsibility upon then
vis-a-vls foreign States or foreigners. How can
international law inpose any responsibility upon
those who have donc their dutics in accordance with
the laws of their land and in the honest and reason-
able belicf that their acts were also in conformity
with the prevailing rules of international law?
In this connection, I should like to refer to the
Statute of the Perneiaent Court of International
Justice (Article 38), which provides:

WThe Court shall apply:

"l. International conventions, whether

general or particular, establishing rules
expressly recognized by the contesting States;

52. 4. C., 586, 5893 cited in Hackworth, Op. Cit.;
Vol. I, Pe 38

o ',54 i
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"2, International custon, as e¢vidence of
a general practice accepted as law;

"3. The general principles of law
recognized by civilized naticns;

"44 Subject to the provisions of Article
57, dudicial decisions and the teachings of
the nost highly qualificd publicists of the
various nations, as subsidiary iricans for
the deternination of rules of law,

"This provision shall not prejudice the
power of the Court to declide a2 case ex aegquo
ct bong, if the parties agrec therete."

B2 If these defendants nust at any cost, be
ad judged directly under intcrnaticnal law for acts
done in their official capncities, although there
53
exists no such precednnt, it is ny sincere wish
that the Tribunal would take into their considera-
tion "the general principles of law rccognized by
civilized nations," in particular, those elenecntary
principles of crininal low which are subnitted in
the above. Professor Holdsworth remarks that,
"primitive nan is likc¢ the civilized State" and
compares the crininal law of ancient tines with
the present state of internationol 1aw.54 I an
convinced, however, that the international law which
would be administ: red by this honorable Tribunal
would be in no wise contrary to the sense of law
devcloped by crininal ggzggle%eps of nodern

civilized States,

G2 7 Bt pp T LS
54, Holdsworth: "History of English Law," 3rd cd.
1923, Vol. II, p. 43.
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