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Def . Doc. No . 3037 

pEFENSE SUl<Jl~TION ON ?ERSON.AL RESPONSIBILI'I'Y 

Mr. President end Members of the Tribunal , 

~ The object of this summat i e n i s t o analyze t he 

alle~ed criminal responsibH i ty of all the def e nd: .1 t s 

from the point of view of modern criminal law. 

The Chief Prose~utor seid in his opening sta tement 

as f ollows z 

"Since the usual dafinition of murder in civilized 

countries is 1hn intentional killing of a hwnan bcin<S 

wi thout leg al justifioat i on , Vl d s hould p0rhaps s ec 

nhat const itutes l egal justification. Thi s j us tifi-

cation is usually limited t o t he defense of onu •s 

per son or propert~' or, perhaps . i n t he case of an 

execut i on, that he \'la s merely carryiilcS out the order 
II ( 1) 

of a pr oper ly constituted court . 

Tho question of l~el jus tifi eation i s . of ooursc , 

import ant , but s uch can be under s t ood onl y when t he 

ques tion of 11 inte•1tion" is t aken into con81doration 

et the .same time . Unfortunately , hm7ever , t h8 Chief 

Prosecutor left t he latter entirely out of h i s d i s course , 

as if t he criminal i ty of the defendants ' int ent i on i s 

taken for 3rant ed . 

~ Evon in t he ease wher e an act has oome within t he 

purview of cer tain ~ondi tions defining a cr ime and was 

done \Vithout any cause of l pgal justification , m:m t i oned 

by tho Chi ef Prosocutor, still tho person who commi t ta d 

the act \n ll i nour no criminal r esponsibility . unless 

(1) Tr. 425 
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three more r cquirvments er o ful:filled: that is, 

( o ) he has been rrQntolly competent to take such 

r esponsibility, (b) tho aot wcs c~littcd with 

criminal intent (as a rulo) or through crirninc l 

ncgligoneo (in .:lXaoptionol cc-.sos h and (c) there 

existed , at the time of corrunission of the act, o 

possibility of expecting him not to commit such a~ 

act . T &1all hereunder oonsider the said thre3 r e-

quir '' ·~·:mts seriatim. ------
In r cfcronce to th o defendants in t he prJs,mt 

trial , i t will not bo necessary t o dw~ll upon thei r 

mental competency t o take r esponsibility for t '-· 8ir acts , 

except the case of OKAW~ . There is no doubt that each 

of them has had "th e c ompetency t o discern the illegality 

of his conduct or t o mt according to his disc ~rrun0nt of 

illegality of the conduct" . 
(2) 

!±..!. .As t o criminal intont a nd noglig::ncc , Profess or 

Sayer deplores in his t r eatise on "Men~ RJa": 

"I t is almost hopeless t o give an acc urate 

defini tioil o.~. t !1e t er n !!lens _re~ because of the diversity 

of its constr uction in judicial decisions and theories . "(3) 

L! v iu\7 of this r Gmark , I wish , first of all , to 

d<3ten in ~ th.rJ basis of my argument by briefly r cvi :ming 

l e;.;i slations of those c ountries which have adopted tho 

most up- to- dcte principl )S of criminal low. 

i.!_ .i;rtiel 0 38 of tho pr esent J':'.pon·ose Criminal Code 

prov i des in Pr..r n_;rf'.ph l · 

-----·-------
(2) .Article 10 , SrTiss Cri..minal Code 
(3) Seyer : "Mens Rca ", Harvcrd Low Rovi.J".7, Vol. 45, 

1931-32, P• 974• 
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"No act done vi i thout triminel intent shall be 

punished, except in the case where it is oth er-

wi se provided specifieally qy law.• 

Paragraph 3 of the same article reads: 

"Ignorance of l a '7 t annot be invoked t o e s tablish 

the abseneo of criminal intent , but the pw1ish ,1ont 

may be r uduced in consideration af tho ext c::Jn·uat;ing 

cir cumstances.• 

'lho said Paragraph 1 is th ·:J codifi()ation of the 

maxir:u ".Actus non fecit r own nis i mens s it r ca ", v;h ilc 

the said Paragraph 3 is tho embodiment of the saying : 

"L-:<norant\;' jt\fia nop. ~~sat . n Moreove:: , th e said ·~ 
-. Pa r agra p 1 s der~ve r om Article 77, 

Paragraph 1, of the ol d Japanese Cr iminal Code , wh ich 

was al most similar i n the , wordin~~)and t he said Paragraph J 

i s a modif i cation of ~t iole 77 , Par agraph 4, of the old 

.. 

~'I' : 

. code . (5) Since .Art icle 77 of t he old code provi~d in ~ 
~~~:''-¥o~~ ~~ 
'th e c a~ wlfer e he c ommit ted a crime vvi t hou t kno>ling t he 

~ 
facts •,zh i ch constitute thg crime", the t er m "cr iminnl 

intent" hes oeon ·construed by t he oajor i t y of judicia l 

decisions os 11 k:nor.led30 of f c:cta which oons ti t uto o crime" . 

(4) "No £let dono without criminal i nten t shall b<3 punished , 
except i n t he coso whor e its pW1ishmcnt i s pr ovided 
specifically by l o.v1 or rogul nt i ons ." 

(5) "I gnor ance 0f low or r ogulo t ions c onno·t b0 i n vok:Jd 
t o uatcbli J~ tho cbsonca of cr~inol i n t en t ." 
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~ According t o this intorpratution, criminal intent 

is established where the person in question kne'.V the 

facts v.hich constituted . the o rime, i. e., his ac t and 

the natural and probable consequence thereof, but, ·,:hen 

such knowledge is once proved , it i s not ne c~ssary to 

furth er onquiro mather or not he was ay;aro ci' "';' < ' 

i llegality of his act. As t he r esult of this inte:prc- ~~ 

tatb n a lso, mistake of f eet is sharply dividc-:d f r om 

mistake: of l er1. In tho former ees>.l , cr imi nal intent . '\• 

is entir·3l y precluded. In t he la tter CLse, r;hil o 

mistake of criminal law does not preclude orit~inal 

in t m1t, mistake of non-cr iminal l aw doos so pruclti.de , 

on tho presumption that mi s t ako of non-criminal law is 

noth ing but mistake of f act. For illustration of 

this int erpret a tion, a judgmont of tho Japanese Supr emo 

Cour t is quoted as follows : 

"When a person destroyed the seal and 11ar!cings 

of a ttachment aff i xed to an attached object in the 

mistaken belief t hat the attachment had l ost its 

effect by his payment of debt, his intention to 

c rnmnit the cr ime (of Articl e 96 of the Criminal Coda) 

is precluded ," 
( 6) 

l!. I n tho above-mentioned case , ther e is no doubt ~hat 

the act was e ommi tt!3d by mistaku of civil law. Can -no , 

however, so hast i ly conclude as t o say t hat tho act was 

dono without kaowl odgo of t ho facts which constitute thv 

crimo? Is it not mor·.J natural to construe that criminal '- , 

in t ont i s pracludod . not booeuso mi stake of civil l aw 

hcs brou3ht about i gnora nce of f aets whieh constit ute tho 

(6) . J udgment of .Fob. 22 , 1926, by tho Second Criminal 
Division , Supromo Court . Report , Criminal , Vol . \T, P• 97 • 
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erirac , but becousc, in spite of the offendor's 

knowlodgo of such f ucts, mistake of oivil l ow has 

omountod to ignorcnce of illagolity of his a•t? 

~ Profaasor Hefter of the Zurich University, of tcr 

discussing the thaorios end judicial dooisions in 

Switzerla nd upon tho sub jee~ of criminal intent , 

remarks as followaa -------
~Illegality is the essential element in the 

conception of crime. It does not mat12 r whether • •· . 

it i s expressly stated as l egnl consti tuent of 

each crime. If we couple thi s pr i.noipl e with 

another th·at criminal intent must be r el c. !- ~d Ti.th 

aver y factor of a crimo , we eannot but arr i ve at 

tho conclusion tha t tho criminal must bo cons~iuus 

of the illegality of his action. To d~ny this is 

to surrondor t o tho tyranical forco which bolittlos 

mistake of lew. In this connection, a brief 

expl anation will be required . Conscio~sness of 

illegality of one 's act does not mean t he kno·.1ledge 

of h is acting contrary to certain provisions of ,,. 

law. - - - It is qui te unneeessar~· t h2t he should 

ba a-;;are of any particul c.r norm of cr iminal l a;:. 

It is necessary , ho<>cvor, 't!le t his idea as Jayman, 

i, o,, his aonso of law. shoul d inform h yP t hat ho 

is committing an not rrhich i s not permissible • 

- - - - Only when o person has such eonseiousnoss 

of illegality. moy ho bo adjudged guilty on t he 

ground tha t his act was done with •riruinal intent. 

The axiom of no punishment rrithout responsibility 

' ' ..• : . ... ,. .. 
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demands th i s . Though i t will seldom happen in tho 

commission of a crime , i n tho case Whoro a per son 

had no kno~lodgo of his act being contrary t o h~ 

duty and not permi ssibl e and whor e the .i mposs i b ility 

of hoving s uch knonl ed.c;c in actually pro~red i n 

consi deration of his nhol o porsonali ty , it lv <· 

shame to odjudge him gui l ty , however light th~ . 

punishment may bo . 11 
(7) 

Professor Hoftor fur~~er contends & 

".All attempts are futil e t o make dist i:lction 

bc trroon mi s t ake of fac t end rr.i :.:; t nkc of L .::. i,1uch 

!llor c so , betl7eon mi stak e of criminal lo;; r..:1d 

mi s take of non- criminal l aw. It is t oo diffi c~l t 

to draw a line between the t ;7o . From the vier;-

point of criminal respons ibili t y , mi s t ake as to 

the criminal nature of one' s act must be ta~cen i nt0 

consider ation. I n th a case where an abd'..lctor d i d 

not know the age of the abducted g irl , or whor e a 

p0rson was no t awar e of tho fact tha t he \78S 

horbor ing a murder er, or wh::z .J a s chool topch or 

mi s t akenl y exerc i sed his right of di s ei pllne , -

no crininol intent shoul d bo r e cognized, i f hi3 

bone fides i s proved beyond r..:lasonoblc d oubt . en 

t;he othor hand , uc need not consider hi s mi struco in 

· th~ punishability of his oct, or i ts 1ogc1 n~turo , 

e . g . whether l arceny or cmbezz1omont , or tho 

degr ee or conditions of punishmGnt , or t he exis t ence 
(8) 

of cortcin r equirements of l cgo1 pr oeoedings , etc ." 

(7 ) Haftora "Lchrbucn des Schwe izorischon Strofrochts ", 
c1lg . t ~il , 1926 , s. 117 , s. 118. 

( 8) Hof t c r : Op . Cit. s . 184 . 
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10. The obovc-mcntionod c nsc of obduction will be 

illustrotod by B. v. Prince of 1875 in England, Prince 

h ad cbducted from ·hor f a ther ~girl under tho c.gc of 

sixteen; but in the belief, on adequate gr ounds , t hat 

she was eighteen, in mi ch case the abduction ·:;auld _ ot 

have been a orime. The gr oat major ity of t he ,)1.1.-:~os 

O(Sroud , ho\'lcvcr, in the v i ..,) 'i1 t hc t 11 cn i ntent i on t o do 

anything thc t is v:rong l ::golly 11 , even cs n more civil 

t ort o.nd not a s o crime o t oll, rroul d be n suff iciont 

~ ~· Some judges went evea beyond th is; layi ng 

dmm a view , according to wh i ch t here is e sufficien t 

!lliill.§. nua wherever there is "an i n t ent ion t o do t).lythiag 

t hat is wrong morally•, even though l egally it be qu i te 

i nnocont, bo th criminally and civilly . ( 9) .Altho.lgh 

Professor Sayer criticizes this caso a s having co:1fused 

and unsettled tho l a'il mor e t h ea eny ot hor upon th ,J 

sub ject , (lO) can we not i nterpret the said opi n ions of 

t h e; Englis h judges as the il:· rocogni tion of t hu k.'10'.7lodgc 

of illcgt.li t y to be tho essential foe tor of ~ .!:.££? 

( 9 ) Kon:1y : "Outlines of Orin i nal Lo·.1 11 , 14th Ed., 
1933 . PP• 41- 42 . I 

(10 ) Soyor: Op, Cit. P• 1025 
I 
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11. Tris i0ea vr111_ b ecome mnr P clepr. . if we loo1~ into 

the QUP~tion of ne~ligence. Accor~in~ to Prof,~sor renny . 

n t he mP.re fact that there V~fl ~ some dP.~f>e of nP.e'Jigoence on 

the perent's uart will not ~uffice. There mu~t bP. a ~c~ed 

negligence , a ne~:digence so ueat as to Mt.isfy P jur y that 
(11) 

t he nrisoner did not cRre whether thP. chil~ Cl:'t.Pd or n0t . 11 

Ee remarks further thpt "when motorist~ prP ~'lPri tn aivil 

actions for ne~rligence. the ver(Hct i R USUA l.1_y ?.~ainst them . 

but l l'l r arely so in nrosecutirms of t hf'rn for ll"~nslaughtP.r. 

ThPl' P mu~t be a wic'ked negJ.i~ence - ~ch 01 ~r ~" "'Flrri ~or 
(11.) 

t:b"' 1j_:f'p ?n~ ~afety of othf'rs .<~ ~ to r1 ~~r->rve nuni shrr.e>nt. 11 

12. In my submission, thP ~bovP-mention~0 v iews of the 

English juri~ts are the nositivr-> sine of. a nrincinlP of thP. 

modern criminal law, that is to say. t hat m0n~ r Pp shoul d 

b e deter mined by the nr P.s ence of 'knomlecigp of illee-ality; 

while the said oninion P.Yn!' P. SRP.O by Prof r->ssor Raft er for ms 

that mens r ~?a will b ~=> nreclun e0 in thP E~b SPnce of lcnomlPnqn 

of illeF!P.lity. If w~ r Pan aPain , with this c onRlrier Ption 

(1:?.) 
in mind, thP. rnPxim of Ignorpntie .1uris non excusRt, it 

h P was amf!r n of thP i l_1_PD'IIlit y of his l'!Ct, i n flDit P of his 

( 11) Kennyt On. Cit., o. 122/. Jd-3. 
(12) J a.mmese Criminal CodP, Artic1.e ':\8, Parae-r?oh _1. 
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of his act and if such n~~li~enc~ is blame~orth:v, Pn~ (c) 

in the case 'Phere he wee not ne~lie:ent or, if nP~li~S F.mt, 

not sufficiently bl~:~mAworthy far such ne~ligfmcP. in h.E~.vin~ 

bPP.n unAwarE> of th(? 1llet71111ty of hie pet, hP sh(IJ.1. not bP 

conetitutP. ~ crime. 

11• Professor Radin rE>m~rk~ ~~ foJ.low~t 

co~J'll"n l:-1.~ ~own to the en~. of' thr-! 19th centtJry , th"' ruln 

r P8Ction, which hPa rP~oren thP ol~ rul,.,. tn rnonnrn 

mAny of th8 continPntp1_ thPorists ~rP in frwor of 

old rule. and some of thP r~ent or~ft~ of oenpl codes 
(13) 

oroviO.e ror miJ.oor nuniRhmPnt ·" 

mind thR ornft of t.he Swiss Crimin::~l Coo.e in 1918. Hon>P.VP.r, 

rP.d uction but for thP E>Xemntion of ouni~hmPnt. It is true 

th~t Article 18 of thc> s~in SwiM ~rPft rPco~nizPd only 
(14) 

mitii:!Ption in thn CPM of Dli~b·'o::r-> of iJ1P~P1. 1 t:v. But 

(13) 

(14) 

RtH~in1 11 Inte>nt" in SE>liS!fllpnt ~ ~cyclonMdiE~ of the 
~ociAl Sci~nce~. Vol. VIII, o. 129. · 
"If P TJ Prson committ~t"~ fl crime in the bc>lif'f th8t hP. 
had P rie:ht to ~o the act, puniAhment MPY b P r P.nuceo.n 



the ~.ctua.l Crimirut1 Cod~, promulg~t~ in 19.37, provirle~ 

in Article 20 a~ followet 

"WherP A pPr~on committed an set with ~ ~ood reason 

to believe thAt he hrd ~ ri~ht to do the ACt, ounishm~nt 

m~ be reduced or remitt~ Pt the discretion of the 
(15) 

judge." 

15. Looking be.ck to the ChinesP- TentfltivP. CriminP.l La,.,. 

which existed orior to 1928, Article 1~, PPra.erPt>h :2, nro, 

vided a~ follmvst 

"Irnor8nce of lAw c~nnot be invol<:P.n to ~etP.blish thP 

Pbsence of criminPl intent, but nuniRhment m~ be miti~~ted 

circumstancP-s." 

ThP. above WAS Rmendeo by the old CriminAl Code of 

1928, Artic1P 28 Of WliCh rP-an l.l.f'J folJ.~SI 

"I~tnorP.nce of 1~"' shPll not dischP.rE!e any nerson frol!l · 

crim1MJ. responsibility; nrovioecl ho.rever the.t t>uniAhment 

may be reduced by one- helf" in considerRtion of the 

extenuatin?. circumstP-nces." 

N~, the present ChinP~e Criminpl O~e, 'IIIThich hPA 

come into force Rince 1915, provi~P.~ in Article 16 as 

fo11ovrst 

"Ir,norpnce of 1avr shAll not (lischarE!e ~ny person from 

criminel rN!nonsibility; nroviden ho.orever th~t nuni~hl'llcnt 

mP.y be ren.uced in cnnsid.er'-l.tion nf the ext~nuP.ting circum .... 

(15) This Article 20 of thP. SwisA Crimin~l Co0e follows 
litP.r1Uly the nrovisions of ArticlP. 17 of thP. ~ss 
MilitE>r:V Cimine.1. LPw of 197.7. 
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The Above chP.n~P.~ in Chinese l~w cleDrly ~Pmonstr1:1.t P 

the gra~.u1.1l trPnsition from thP. formAl interpret~tion of 

i~norAnce of lP.'t'T to the r~al. un~erstancUne- of the 

principle of non-co~iztmcf' of' i1lf'~Plity. 

16. The reason ~hy I hPve in thP Pbov~ "iscuAs~" Pt 

length this rpthPr t?lement~ry orincir,>lP of crimiMJ_ lP-

iPI becA.USP. ProfPSP~or K~mny mAintAins t~t n miatl'll<:P. of 

lA't'T, ev~m thou~h inevitabl"', is not Pllom~ in ·~e-lnnr + 

crimP mAy r equire. Thus lArceny cPn onl y br> committPd 

when a thin,:r is stolPn -..rithout '.?VPn the P t>t>ePr .l'lnC ~" of 

right to take it; Ann, accordi~ly, a bonp fid~ and 

reasonable mi~talce. even thoue:h it bP. of lAm - likP thF~t 

of a ~oman who ~lPnns corn in P villAe>e mhere it i~ th~ 

prActice to do so - vr111 ttfford f1 ~ufficient d efense . 

Similarly ~ mort~aeor ~o, unrler an inva1i~ but bona fid e 

clttim of ri~ht, d~me~es the fiyturr>s in thP house mhich 

he hE! s mort,:rre:e~ . wi 11 not b~ e:uilty of t mAlicious' 

the rule which i l!nor P. s mi~takP.s of hvr is ponllPr! .-1.th 
(16) 

rif!our ..'' 

"But I kno'r of' no rr>porteti r eci sion mhich PrlPnrl~ 

(16) Kennyt On. Cit. po. 69-70 

- 11 -
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judge ~ould require le~a1 nroof of a byP.-1~~ b efore ~n-

forcing it. · Shoul~ the lR~ ~ttribute to ordin~ry o~on1e A 

(17) 
gre~ter 1P.~a1. kn~l~f!e thM to thP junqo?" 

· Mmittinf! thpt this HonorAb1.e TribuMl mi~ht t~lre 

intE>.rnation.al lam, knonm t~t nifft"rent times F~W by 

~orthy to incur criminAl resnon~ib11~ty, Pvce~t in P fe~ 

follows a 

"The student must be~r in min~ thAt. thou~h it is 

Mmetilles Sflit:1 thAt 'IntP.rn~tioMl LAV' i~ pprt of the> lPwR 

of ~n~1An~,' this is truE" on.ly in thPt 1ooAe hi!'rt.oricl!l 

sP-nse in which the ~Pm0. is Plso sAid of Chri~tienity. But 

an indictment ~11 
It e... 

not ~ fcYr.:. not lovin~ 

11e 
littlf' m111 it ~ fnr 

ynur nei~hbor AS 

4.P. 
band or .,.Ar, or fnr tht.'! runnin2 of ~ bl ocl<~~P. . Both thPM 

'V;.; t..d 
Rcts f're ¥!t1~too by InternPM.nnAl LP.'"' with the OF>naltieA 

of confiecp_tiont but nr->ith~r of thPm Mn~titutes anv 

off?.nce FH"Pinst the l~~ of ~~lRn~, or is evf'ln su:ffic~~~)llf' 

unlp ... fu.J. to . r Pnder vnic' p cnntrA.ct cnnnP-ctP<i '11Tith it." 

Kenny t Oo. Cit. n. ~ Nnt P. 4 
Mr. Keenan, OpPninP. StAtement, T. 405-6 
Kennyt On. Cit. no. 31l-J25. As tn thP auPqtion nf 
trpdinq ~th thP enemy , see P. ~15, ~nt e 1. 

-12-



tH.fferent f rom any nPtionp1_ lat". It is ~-aid, h01.'Tever, 

by Lord Wri~ht ann quoted by the Chief Prosecutor ~s 

follows a 

that Intern~tinnal Ln'IV TOrR~ thP nroouct, however imoPrf'p,( 

of thet s~nse of rieht ~n~ ~n~, of the i nRtincts of 

Pll civilized n~ttinns. ThiB hP~ b~en cpl1 P.o for m~n:v 
'Nq-l"ur4/ 

aF!P.~ 'N11tP~ LP,.,,; nf'.rh~n~ in moclPrn fiP.:V~ it iR !';il'!ln'J.<"r 

and truer mP.rely to N!f'er to it P.~ fl~"l~ from th~"' 

principles common to Al1. civilized n.ettinn~. This is. or 
(20) 

ou~ht to b e , the ultim~te bt:~AiP of Pl1. h~m." 

In othe>.r mor~s. P.VP.n thnue:h "the source of Inter-

natinnal L~~ must * * * bP. snu~ht els~hf>re thpn in the 
(20) 

ects of P nationA)_ lflm-rru~kin~ authority," it must 

have a foundAtion in th~ instinctive ~enRe of ri~ht And 

~ong, common to all l.et~. It must not be the l~w of the 

mie:hty or the conqueror. 

19. ThE> h<"retnfnre t'!CC eT)teO. (!r.>f'inition of 11 int<".rnPtinnAl 

la~ is that .it e:ovE=>rns r elPtions bet~~;m inor>nenoent 
(21) 

StAtes. It has be~n R. mA.ttP.r of common ~Pn~"' to unoer-

· stan~ thatl "Public intr.-rnAtionP~. lPm is thP. b~:v o.f rulPr-

T. Lm-a 
The s. S. Lotus (FrPnc~'> v. TurkPy), PPr mpnent Court 
of Int PrnPtional Justice, SPnt. 7, 1927, Cit~ in 
Hackmortht "DiF!est of InternRtionAl t~m,n l9ke, 
Vol. I, n. 2. 
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impli~e ~. force sunerinr to both the 11t117:mts or 

disputants; and as 1nd€"0PnC!.ent StPtes h11VP- no rP.cognize(l 

eommon sup~rjor, thP rules by mhich thP.ir con~uct is ~ 
..... (22 ( 
govern~d PTP. incRoeblP nf ~nforcPrnent P-xcept by w~r." 

Even the Chief Prosecutor tl~mitA thAt 11 the perMnfll 

liAbility of thP.se high :r.1lnkine; civil of'fichls is onP. 

of the most imoortAnt. 11nrl oerhPo~ the onLy n~ que~io1 

UnOP.r internationAl lP.~ to be nrP.~enteil t11 this Tribun-'3.1 . 

knowledgP. of Je.oan' s trPpty obli!!Ations ~mn of the fRet 
(21.) 

thAt thP.ir pets ~Pre criminal." In my submission, 

here li~e the fallAcy or hifl contP.ntion, for knowledgP of 

treAt y oblir.:P.tiORe is entirely e. diffP.r P.nt aur.>stion from 

knowledge of criminBlity of their acts. No mod~?.rn 

national l e.w 1l'roul~ uunish an indivinuRl for any breE~ch of 

contrA.ct. whethPr b e it i ntent ionFtl or unintention~. ~o 

inte~nptionA1. lpm h~~ evl'.'r criminEOlly ounishP.d pn 

indiviilual for Pnv br ePch of trP.atiP. s evcent nerhPo~ in 

CRsee of the eo-celle~ conventiPl ~Pr crimes 8nO oirRt Ps. 

Even then , the nroeecution admits thAt 11 t hP Pagu~ 

Convention nomhPXP. (lp~i~~tes such nrR~tice~ PR cri~inPl , 

nor is pny SPnt Pnce orPscribPn . nor pny mention mpdP. nf A 

court to try an~ nuni~h offennPr~." 
(25) 

(22) 

g~~ 
(25) 

Byrne ' s LPm nictionPry. 1Q21, n. l87 
T. !.35 
T. 422. 
T. YJ , OW 

-14-
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his st=>n~r.- o·f' lp"P,T. ~hnu1.~ 1.J"'.f'nr~'~~ M.~'~~ th.~t. }'lp 1~ N>"l"'ittinP..' 
(::>f.) 

P.n ~ct l'lhich ia nnt l')Ol"!l1i~~1b1,," hnm cnuld. the 

follows a 

th P nl'1turP nf' th~ ~rimP COIT'I!littP~, if he knnm 11t thr> til'IP 

- 15-
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~~ bv whict ~Ynr~ssi~n w~ un~~rBt~n~ t~ meP~ th~ lA~ of 
27 

the lana •11 

23. The nroR~?cution cont Pn~s. il'l. it!'! ~tlii,..,Ption UTX'In ---

submit th~t ouite clPArl:v hP Rhou1n bP. convict~, Rnn tht-t 

in a mor pl noint ~r vi"!"' hi~ CPRP. i~ t~t J.P.A Rt fiB bPn ,.~ 

thAt of ono ···no M~ n~ RUCh ~rup1 .P.s . 11 
(28) 

A.n~ '. , : .'-~-. : · it mpi.ntF~ins, in itf'l RUm'!lPti~n uoon 

indivi~u~ .i :: ' ~.momlibi 1.i t y , in nPrticuhr, of H CP.bin~t 

minister, ti1P t ~ 

si~?:n d f' tmite his n"'rMnpl ~onvicti~'1S beci'IURf' hP. fPlt j , 

morP. imnortAnt thPt hP or the C,.binPt continue in of~i~. 
I; 

(27) 

(28) 

I 

1117~ .~~ 
~CP~P, lRL,1. cit.Pr'l i n milR~ "'r P.f ntoP0i• 
C p R ~"> R rm CriminPl . L:o,..," '3rr'l "Tl"~., 1_015, .,.,. 11 . • 
T. '39 .057 

-16-



(29) 
VTith fu1_1 cor;nizanc e 11nrl cnnvictinn of' itl'l evil." 

24. Sue r fl.n e.ccusption mis~e~ th<'l merl'" eontirP.ly, so f~>r 

PS the deft=md .•mt~ Pr ('l cort c ~rnen. Durin!" the oPrio~ of t . 

beinR only one y ear . Ho'1' c~n we PYOPct any cnnsi~tP.nt 

not thPt theoy clun!Y. to thPir nrominent l)ost~ n (>SDi t. ., th r> 

rt:>~n!3ib1lit:v, to cnrr;v out th~'>ir MJJ.ciPI'I. Din or 

mill be thP only conclusion to be nrpwn from the lo~ic of 

th~ oro~ecution . WhPt ever mpy be t he cPSP, the evinenc n 

adc'lucec'l b efor"" thE> Tribun?l- hPs nroverl thAt the ~efennr'· 

believe(~ thFlt th~'>ir P.CtR m"r "! T)Pr1"' il'l~ib1 P. both by thP lP 

of thPir lrnc'l Pn~ by thP l pms of n~ti~rt~ pnn thPt they ht 

8.djuc'l trec'! by Pn ex nos t f Pcto )_p.,..., M! criMinPll:v li.!-~bl t=> unr 

internetionpJ. ). p urr, thPir DU1'1iShJn~nt s ho11J.n bt=> rn"litt pn, 

~houl.~ the nrincinle embo~ien in th0 ;->f'or P ~tdn Articl.E' l t 
(?o) 

of the Ohinosp Orimi1'1P1. Oor'l "' b P ~nontP~. 

(29) T. L,o. "" !·.-5 
(JO) S Po ~'erP . p:. sunre. 

17 -
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25 . Leavi:1~ aside for a :nonent t h e s_u es -::; i on of i:1ter-

nat ional law, I s hould like t o discuss briefly the 

princi;?le 1of crin i nal responsibility, which r ec,;.u ires 

t h e existe:1c e , <'."C the time of commission of an alleged 

offenc e, of a ~Joss ibility of expectin;; the offender not 

to commi t suc h a:1 ac t . Article 34 of t he Swiss Criminal 

Code of 1937 i s t h e best illustration of this princ i ple 

and provides as f ollows : 

11No person shall be ;;mnished f or h is act 
done i n order to aver t any impe~1d inc and ' 
otherwise unavoidable danger · to his ri,sht , 
i n particular , to life, body, lio erty , h onor 
or property , if he is not r e sponsi~l e for 
t he occurrence of such dancer and i f it is 
i mpossib l e to expect him to aba ndon his ­
endanger sd ri :.;ht in view of the circumstances 11

• 

26. Artiol e 37 of the Japanese Crimina l Code reads as 

follovrs : 

" ~To ~Jcrson s hall be punis hed fo1· his a ct 
i nevitabl y done in order to avert any ~ 
p ending danger to his or a :1y other person's 
life , body, l iberty or property, i f tho evil 
arisin~.:; ouJ.:: o f his act d oes not exceed the 
decr ee of : vil vrhi ch he t ried to aver t ; 
provid ed hovwv er tha t punishment a s t o the 
a ct i n e::c 0ss of s uch degree may b e r educed 
or r er:1i tt0d i n consideration of t he 
extenuating circumstance s 11 • 

The und0rlyin~~ ·thought of this pr ovision is the same as 

that of the Svriss Cod e above r::;fcr recl to, i.e., 

crin inal r esponsibility shall not be a ttributed to the 

cas e wher e i'c is i r11poss ible t o cx:;?ec t a :Jerson to 

avert t h e evil by anythi nt; short of the c omnussion of 

t he of fenc e in quest ion . 

27. Profess or Kenny states a s follows : 

11 The d ofo:1c 0 of nec essity , howev er, ca:1 
only be hll)Or tant wher e , ns in capital 
offences , ther n is a pr escribed minim~~ of 
punishr.lo!.'lt . Fer in nll others ever~' Englis h 
j udge vroul d ta~-::o tho oxtr eni ty or· t he 
offender ' s s ituation into a ccou!.1t 1 by r cduci!.'lt; . 
the s ento:1c 0 to a nonina l :;?enal ty . Yet vrhcr c 
i amodi atc death is tho i n evitabl e cons equ enc e 

- 1B 
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of abstaining f r om comr1i tting a prol1ib itcd 
act; . it seens futi1e for the law to con­
tinuo tho prohi b ition, i f tho object of 
punislmcnt be onl:· to d eter . For it i':lu s t 
be usdcss to threaten any punishno:1t 1 the 
thr eat of which c~:.nnot huvc t ho effect qf 
dotcrrin::; . ;ronco , por haps , it i s ~hut in 
the United Statos tho defence ( of) Hec3ssity 
s "3ems to be vievicC. in i'n vor 11 • 31 

Al thou :;:-1 i t n>J.t~r not bo so :)rovnl cn·~ o.s tn cont i n­

ental countries , t :1c ~nc;lis~ dofenc o o-:: ;. ~3coss it; is 

bus ed , i n the final a!lnlysis , on tho sa::ne :?r i ncipl c a s 

n entioned. above in ro.fcrc:t.ce to Swiss and J u:?::-.nesc l 0.rrs . 

28. As a fur·~:1er n:>plicc.tion of this princi:_:>l o , I 

refer to Articl G 105 o f tho Je.p~nes e Crimino.l Code , 

vrhich pr ovines as follows : 

11 I n the ce.s e wncr c a criuc mentioned 
in this Chapter ( i . c • .,_arbori~1,S a crimirw.l 
or sup::_-,r ossion of evid ence) is corn:mittod 
by n. r elative o f a c r imi no.l or • 'fu~i-~ i ve 
for t he benefit of the crir.1inal or t:te 
fugitive , punishment riJay be r er.tittcd 11 • 

The harbor inc; or sup:Jr nssion of evidence b~· 1.". 

par ent or a wi fe for the benofi t of his or :·wr child <:Jr 

her husbnnd is , i11de cC. , an inevitable ·:::c.~·li festr>.tion of 

hu!'1.2.ni t~r , o.s express .3d by Confucius in hi s Am:.l ects thnt 

11 t he true justic e exists ·wher e a f a t her conc ec.l s for 

the s~:~,ke of his ch ild nnd a child for his fa.t~ l t:r a. I t 

v,rould be unroaso:1o.bl c n :1d a cr>.inst hu::l::'..n no.turc to 

ex pect him t o a c t othe:n·:is c . A s i :::1ila r k i:1d of l nw is 

found in ~1glo.nd . I f n husband who h~s co~~ittcd ~ 

crir.w is r 0ceived r>.~ld shel t orod b:,• his wi fe , she i s 

not r et;8.r ded by the l o.w <~.s b eco:ning by such 11bare 

r cception11 o.n accessor y c.fter the f c.ct or n po.::-ticipntor 

in his t r eason; for she is bound to r ec3ivo h i m.<32) 

---------------------·---------------------------
(31) Kenny : O·p . cit . !?::? • "Pfw-78-· ? $ -'Jefl. 
(32) Kenny : 0:? • cit . P? • 73-74 

But a ~lus i:n:·,nd enjoys no s blil nr exempt i on when 
he assists u felonious wi fe ; ~c becomes accessory 
to ~1er felony ( Kenny : O:p . Cit . P• 89) . 

- 19 -
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29 . As another exc.;:tplc of the s<:.ne ;?rinc i ::_:>l c , Al~ticle 

76 of the old Cri~in:-.1 Code of J 8.:->nn ~:n· ovideC: ::.s i'oll orrs: 

11A ~)e1·son , who ht:'.s per f ormed his of ::' ici:-.1 
duty und er h is superior's order , s hD. l l no·~ be 
punished 11 • 

The p r e s ent Crin inf'. l Code hns deleted sue~ n 

provision on the grou~d tl:~t it is inolt1.cl.cd in Art icl e 

35, which r ends us foll~vs : 

11 l'Io net is ~)un is h')..b l e , whi ch is clo;1o in 
uccordc.nc e n i t h the prov i s i ons of l c,w or 
rct:;ul c:c ions or in pursunncc of c. l ogi tin.."..te 
bus i!'lSS S II o 

It c orres ponds to Artic l e 32 of tho Swi ::; s Crininc.l 

Code of 1937 which ;_:>rovidcs o. s follO'iTS: 

11Any act , whi ch is r equi red bJr lav: or 
by ::-.n off icin l or busines s dut:· or pcr':1itted 
or d cc l o.red not pur.ishnbl e by l o.vr, i s neither 
f e lony nor mi sdomct:'.nour 11 • 

30 . I n the Ch ines o Tont o. t i vc Crin i nc. l Lc,w, thorr~ V!C.S no 

such provision , but in Articl e 35 of t he ol d Chi:lcse 

Crimi no.l Code of 1 928 1 it ·;fc.s pr ovided : 

11Uo c.ct i s :->unis hnbl e , whi ch is done 
in t he course of o.n officio,l duty under the 
order of o~o ' s superior officer" . 

Then , in Ar t i clo 21 of tho pr os 0nt Chines e Cr i :rnina l 

Cod e of 1935, Articl es 34 o. nd 35 of the ol~ Code nr c 

comb ined c..s follows : 

aRo o.ct is punishc,b l c , vrhi ch is done 
L1 o.cco1·dc.nc e wi th l c.vr or re~ulo. tions • 

a:rJo ne t is punis habl e , which is d one 
i n the course of o.n offic i o.l dut~r under 
t ho or der of one ' s suporior off i cer , except ' 
tho co.se of o. porso:-~ vrho ho.s knov~clC::,Xiy 
t he ill o&clity or such ordorff. 

Tho so.i d Ar t i c l e 21, Po.r o.cr o.ph 2 , of tho Chinese 

Code im~l ios obviously the following two point s: 

Firstl~· tht:'. t no c r ime vrill bo constituted by o.n~- o.ct of 

u subord inate done under o. l egal order of h i s s u?erior, 

!'.nd s ec ondl y thc. t o. subor dinc.te sha ll no·i; b~ hel d 

- 20 -



Dof. Doc . No . 3037 

res pons ibl c ?or c.::1:• a.c t d o::1c u:1dcr a.n ill e.:;o.l order of 

his superior , u:.1l css tho subord inate knew clec..rly the 

31. In this co~1:1ectio~ , the Fr ench Crh1inr-.l Code 

provides i:1 Lr·cbl c 327 c..s follor.rs: 

" I.Urclcr , vrounc1
. i:'l£; or a.s s nul t conuni tted 

under the ~1rovis i o:1s of l o.w und or der ed by 
n l r.wful c..uthority s h:::.ll constitute neither 
felony nor nisdencu~1our 11 • 

And in Article 114 , it is provided : 

11A ;_:>ubl ic offic i o.l, ar;ent or er:~::;>l oyoo 
of the ~ovol'nmo:::lt shall be deprived of l1is 
civil ri t;hts in the ca.s e v1~1ere he has · 
or d er ed or COJ"!l!l.i ttocl a.ny :'.rbi trc.r y o.ct , or 
o.ny o.ct inil"":i cr. l to the individu~.l l iber ty 
or to the civil riGhts of one or nore 
citizo:~s or ·~o the Co:.1stitution . 

"I.L , hm:ovcr , he proves th:'.t he l1o.s 
a.ctod ,.._'.1dor t he order of his su:;>eriors 
conccr~:h1:::; ;·:~.tt <Jrs within the ir jur isdicti on , 
i n vrhich ::utters he is bound t o the su:.:>oriors 
by l:'. c:1c-.in of subjugc.tion , i1e sh0.ll be 
oxc::~;_:>t cd fl"Or:l ::'Unishmcnt , etc • 11 

32. In rcfcr c:1ce to crimi m .l r e s pons ibili t y of u 

subordi:JG.tc , Prof.Jssor Donncdieu de Va.brcs cnumer o.tes 

thr e~ points of vi ew : ( r. ) The thoor y vrhi ch l'!lD. i :::lkins 

t he irres pons i bility of n subor dinc.te 0:1 ·cho ground 

·chat h e is ::1ot c.lloP.::d to crit iciz e the l ct:·.lit:·· of 

h is superior ' s or ders ; (b) the so- c c. ll ed " l r. theorio 

dos bo. i onet·c os i:1tcll iccntcs 11 , pr ev::-. l ,nt in t he courts 

of the United Stc.tes (
33

), v:hich ha v 0 r epec.tcdly r efused 

t o r ocogniz e c:::l~' such irr es!_)ons ibili t~r c..t c. ll on t he 

,sr ound thc.t c. subord inate ho. s the right (o.ncl dut~r ?) to 

criticiz e tho l e[o.lity of h i s superior ' s or ders ; c.:1d 

( c ) the thcor~· '.'rhich ::>.dmits mitigc.tion of ~unishment 

i n the case ~here the co~to~t of such order u as 
(34) 

c :;:>!_)c..r cntl y lc~itim.". te n:'ld its fo r mc.lity Y.'D.S so.tisfc.ctorJ' • 

(33) Ke::1ny : 0) . Cit . 'P • 73 
(34) Donncc~ icu de V£',br cs : 11 Tr o. i tc el ene:1tc.ir e de dr oit 

crir.linel" , 193 7, !?? • 246- '247 . I:e seems to c.gr e e 
Yvi t h t :1e t hird v i e1·: . 
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33. Accordi:1.::: to h·ofessor 1-\:enn:' , t h e officia l :::' ritish 

r~-.:ma l of : :ilitar~" Ln.,:: adni ts it to be s t ill 11 so::1ewhat 

doubtr"'ul 11 
( G>. . YIII , par . 95) !1ov1 far e. su:;?erior officer's 

obv;ous/'1 
.specific co;nmand , ove~1 not~~ i mproper , will 

excuse a soldier fron act i ng ill er;ally. (35) Com?ared to 

such l egislation, the said Chinese Cri::1inal Code (Lrt i c l e 

21, Paragr aph 2) sw~eps e.waj' any doubts b · s te.tin~ that 

punishinent will be i i!lposed onl~r upo~1 a subo:·d inatc:: who 

has 'lcted yfit11 a clear knovrl ed;;e of ill egality of his 

superior 1 s order. It follows , ther efor e , t~!at in c c. s e 

there existed a::1y ambic;ui ty as to ille:n.li'i:;y of the order , 

he s hall not be responsibl e , even if he carried out the:: 

ord er . Since the b~sic principl e of off icio.lion lies in 

the c!1o.in of cor.u.~£>.nd and subjuGo.tion, cspccb.lly in tho 

case of t ho E>.r"ny and nc.vy , it is £'.CCOl'din:: to the 

c.ct contre.ry ·co h is super i or 1 s ordor , even ''1h e:1 he was 

not c:,uitc sure o:2 its bei :1s either l c.;c.l or illegc,l. 

34. On the ot~1cr hr.:1d , Professor Liszt c ontc:1ds that 

11so long as tho absolute binding power of a su;;>crior 1s 

ord e r i s acknowledged by lmv, such an ordo1· will ?re-

elud e the illc::;o.lity of h is s ubordL1o.te 1s act done i n 

o.ccordo.ncc; t:1orC\i:i t hn , on the r,rou:.1d that 11 cm a c t dono 

in pur sun::1c c oJ: ono 1 s duty is ::over ill cgal 11 (36) . Thi s 

contention is erroneous , b ecaus e since the superior is 

hel d r esponsibl e for the execution of his illo;;o.l 

ord 0r , 11tho ~Junish~:lCl"l-i= cr-.:mot be linked ~~rith o. lee;nl 

nct 11 ( 37). I f Jchc superior Is ord er is illc('.J. l, 'IIC ho.vo 

to o.dni t t hr.'. t t:~c subor dic1atc ' s net is £',l so ill ct;r'.l. 

Hovrovcr, the i m;?os sib il i ty of ox?OC J..:i::lQ: hil!1 to o.ct other -

( 35) 
(36) 

(37) 

Kc·.::".y : Dp . Cit . P• 73 
V. Liszt: 11Lchr buch des Dents chon Stro.frcchts 11

, 

21-22 o.ufl •• 191 9 , a 35 , s . 146 . 
1:. E. : ::1ycr : 11Der ul1 ccmci ncr t'0il des d.cutschcn 
strafrcc~1ts", 1 91 5 , s . 334 . 



ne:ss and hc:.1co i'ron ;::..ny criminc.l r ospo::.si'; i li·:~y . 

35 . LccordL1::; to ~.)r ofossor S:::-.y :;r , " t~,c co:.r,- ._-.t :i.o:::'. cf 

b l :>.ncv:orthL:.Gss or .aorc. l g;uil t is nocosso. 1·i 1~- l;r.scr: · 

upo::1 u fr •:JO ;:~iad volt:::!tt . .c ily choos i ng evil rr.thor than 

:;ood; t horo cc1 be :10 crit"'linality i n the so·,_so of moral 

s ~,ortcor.~i:-:>. ~ , i f t her e 3.s ~10 fr c~do:.! of c~.1oicc o~· 

norr~li~y of will ce ?ablo o f exercisinG ~ fr o c c hoic c " .(3B) 

'lhc =~uronb cr c, Ju~~ c:·.fcnt rul ed thc-.t 11 the t:n~ o tnsi.; • •• • :i.s 

not the c;~ istc:lc o of the orc.l.:;r , bt.~t v<wther l:lor :::.l choic e 

in f a ct :'ossiblo 11 .( 3 ~' ) I :l ~:!~' subnission , t hes e 

\':ords c.re :1othL1~ but t i<c -:mu.1ci8. tio:~ of t~1o :?ril~c i r.:>lo 

~ 
0 (' ~·· ·ryo .... ~J."') J.'l; :-·.r •:,"' 'o:o c ·;·lc'··:· z t·· ····u·'· r."br~ ··· 1~t>J." t) .... ..1. •• .~.~ ~v . - ' v . - ,_ _ J. . ..L ·- ..~ .J.l. v ..... .... .... _..... • 

( 38) Sa:;rcr : Or? • :;:._:, , ? • 1 , 004 
(3 ~ ) ~4ur o:~'bor~ Ju':· ,_: , .;.~t , ? • 16 , 881 
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36 The Nuremberg Judgment has brought this princ-

iple of criminal law into t he field of international 

l aw. The relevan t provisions of law considored by 

that Tri'tbnal are arti cles 7 and 8 of its Charter which 
\ 

in combination correspond to article 6 of the Charter 

governing t his honor able Tribunal. The difference 

between the said provi s i ons of the two charter s i s 

that while in the Nur enberg Charter the official 

position of defendants, whether as heads of states or 

responsible officials in government departments , shall 

not be considbred as f r eeing them f rom r espcnsibility 

or mitigating punishJnent, and only the fact t hat 

they acted pursuant to order of their government cr 

of their superiors may be consider ed in mitigation, 

the Tokyo Charter provides t hat both t heir official 

positions and the fact t~~t they acted pursuant to 

order may be tak!'ln into co.r1~_:i,.deration, if tbe Tribunal 

determines that justice so requires. 

37. Now, the prosecuti on contends i n its summation 

a s follows: 

11 The defendants may be divided into three 
categories : · (l) those defendants vrho had 
t he ultimate duty or 
r esponsibility f or policy formation f ixed 
by the law of ,JapanJ (2 ) those def endants, 
although they do not have t he ultL~te duty 
or r esponsibility, had t he duty or r espon­
sibility f or policy fonTh~tion in a subordi­
nate or intermedh~te capacity fixed by the 
l aw of Japa.r. j ·md (3) those def endants who, 
althc1:gh t]1-:y ha.c no duty or r esponsibility 
f:l.xvJ. b:>• ·t:1c l aw o~ Japan ; have by their 
acts .:> Tld ., ..,:·. t rr,":n :s p:!.., .cec themsr,lvos on 
tht: :;"')1 .7 . -::y-.nakl~".;;; l 8 V0 .L a:1cl .x~ therefor~ 
cha ""f!,P A.hl : ·i_ '·}_ r L ~ncnsihi.li t~, i n fact .n40 

- 24 .. 
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As to t he defendants of the first category, 

I have already shown in the above that their acts , 

done in accordance ~ri th the l aw or Ita pan and in the 

hone ,t and reasonable belief that Stich acts y;ould 

also be justi.fi~d under international l a:vr , pr eclude 

any knowledge of illegality and, therefore , their 

punishment should be remitted. (41) 

.38. It is f urther submitted that under such cir-

cumstances as existed during the per iod of 17 years 

sin~e 1928, no man c ould have acted ot herwise than 

what the defend~nts did, s~ould he have been placed 

in their stead. It was , indeed, humanly impossible 

for them to stop successive explosions of the l ong 

pent-up national sentiments , either at home or abroad. 

I t was also humanly ilnpo3siblc for them to car:ry out 

direct control and supervision over muncr ous subordi-

nates in r emqte corners of Manchuria, China and el se-

where . In short, can we expect them to exercise t heir 

authority and car e to such an extent as to turn t he 

tide of national dest i ny and t o pr event the inevitable 

consequences of sanguine hostilities? 

39. As t o the def endants of the se cond category, 

ther e vras in Japan the so-called Regul at ions for t he 

Duty of Government Official, (J.J.2) which provided as 

follows: 

"Article 1. Gover nment official s shall, 
plec~"lng t h.:ir al le:gi rmco .<md assiduous 
scrvi·~cs t 0 Il-L s lhJ.jef: cy the Emperor and 
the Emper or ' [; Gnverru.1ent, obey laws and 
orders dnd dischar ge the ir r espective 
duti~s . 

(41) See P.J.r.J. . 24, S' lpra. 
(42) Ex . 351o, T •. 34,oo3. 
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11Article 2. Goverrunent officials shall, 
with r espect to their duties, observe 
t he or der s of their ~uperior officials 
to whom they are assigned, provided how•i 
ever that t hey may express their opinions . 
to such or der::; . " 

; In t~ case of mi ll tar y men, a more special and 

vigorous duty was im;·o :ed t..pon them for the observance .. 
of their superior' s orders. Those who opposed or did 

s evereJy . not comply with ~uch orders were . ." ·-;: ::r , pum.she9. -:ts 

guilty of the ~~ime of defiance under t he Army Crimi-

nal Code (Arts. 57-59) or the Navy Criminal Code (Art • 

55-57). 

4o. In any case, once a de cision or an order was 

given b~ his superiors, a civil offiCial or military 

officer was n_ot. allowed to act contrary thereto, 

whatever his personal opinion might have been. To 

expect him to act otherwise was, indeed, impossible. 

Even the Mi~_isters of State and Commanders-in-Chief 

of various armies and fleet s were, in that sense, 

subordinates to the Emperor. If an Imperial Sanction 

was issued, they could do nothing but obey it. That 

is why the Chiefs of Army and Navy General Staffs 

exercised a great influence not only in,military 

affairs but in political matters by having direct ac-

cess to the Throne • 

41. 
. 

Even L. we assume, for the sake of argument, 

the exist ence of some criminal r esponsibility either 

under international l aw or under national law upt-·n 

someboqy in the political or military circles of . 

Japan, it i s impossible to attr_ibute such responsi-

bility to any person or body of pers ons, because in 

~ . 
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the 20th century Japan nobody has ever succeeded in 

obtaining a single post, much less power i n the 

Government, by pl ots , revolutions and other unlawful 

means, such as seen in t he history of Germany after 

the First World War . All plots and attempts of revo­

lution were either nipped in the bud or suppressed . 

By whom? By the very defendants who now stand in 

the dock . Every one of them was appointed t o his 

post in due course of his career and in pursuance 

of the laws and customs of Japan . None of them ex­

ceeded his authority or was negligent of his duties, 

prescribed by the regulations of his office. It is 

trua that they belonged to the higher grade i n the 

hierarchic structure of Japan, but it is also shown 

by evidence that there was no Hitler, no Mein Kampf, 

no Nazi Party or criminal organization among them. 

42 • As to the defendants of the third category, 

whatever populari ty and influence they had were de­

rived not from governmental or militar y sources, but 

from ordinary citizens at l arge . They never were 

powerful enough to be able to force their will upon 

the politics of Japan. All they could do was to 

voice the peopl e' s sentiments in opposition to the 

then prevailing bureaucracy. Perhaps they dreamed 

about the Gr eat East Asia Co-Prosperity Spher e and 

Asia for Asiatics , but their t a l ks were puerile com­

pared to t he nation-vade movement of anti-foreignism 

in China . If the l a tter was not treated as an inter­

national crime even by the Lytton Report , why should 

the former be so o.ondemned? If freedom of thought i s 
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to be one of the human rights under national law, 

why should international law try to stop it? 

43. The underlj~nG thought of the prosecution in 

thus accusing the defendants of the above-mentioned 

three categories is that a state i s a fictitious 

existence, to which no criminal~ responsibility can 

be attributed.(43 ) The Chief Prosecutor declares 

that: 

"Nations 9-s such do not break treaties , 
nor do they engage in o~en and aggressive 
warfare. The responsibility always rests 
upon human agent s. 11 (44) 

and also t hat : 

11All governments are operated by human 
agents , and all crimes are committed by 
human beings . A man' s official positi on 
cannot rob him of his identity as an 
individual nor relieve him from respo~si­
bility f or his individual offences.n(45) 

Such a thought f ollows the maxim: 

"Societas delinquere non potest11 , 

but according to Professor~ 
11 it is now settled law t hat corpor a tions 
may, in an appropriate cour.t, be indicted 
by the corpora t e name , and t hat fines may 
be consequently inflicted upon the corpo­
r at e property. u(46) 

(43) Prosecut or' Jackson': . 11 The Case Against the Nazi 
War Criminal s ," 1946, P.82 . 

(44) Mr . Keenan, Opening Statement, T. 473 . 
(4.5) Mr . Keenan, T. 434- 43.5 . 
(46) Kenny: Op . Cit., pp . 65-66. 
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44. In England, the Interpretation Act, l tl89 (52 

and 53 Viet. c. 63, S.2) provides that in the con-

s truction of every statutory enil'Ctmcnt r e l ating to 
/ 

ah offenee, whether ~nishable on indictment or on 

suttJmary conviction, the expres sion t person' shall, 

unless a contrary intention appears , include a body 

corporate. In the United States , t.he Criniinal Code 

of New York of 1882 (Article 13) provides that in all 

cases where a corporation is convicted of an offence 

for the commission of which n nnt ural per son would be 

punishable with impriso~~ent, aa for a misdemeanor, 

such a corporation i G puni6:1able by a: fine of not 

more than five hundre d dollars, as for a felony by a 

fine of not more than five thousand dollars . The 

Criminal Code of California of 1901 (Article 26a) 

provides that corporations are capable of conimi tt:Lng 

crimes in the same ni.:~er as natural person.§.~ This 

legislation is expla ine d by a text book as· follows: 

11 Under the the ory that a corporation is 
in the language of Chief Jus tice Mar shul 
' an artificial being, invisible , and ex­
isting only in eontemplation of law' , it 
was doubted whethe r a corporation could 
be guilty of crime . The modern view tends 
to regard a corporation a s a reality, a 
group of human beings , authorized by l aw 
to act as a l egal unit, endowed for s ome 
purpose with legal personality.n(47 ) 

I 

And further: 

''Where conduct is nanctioned by the direc­
tors or office r s in whom the corporate 
powers are ve s t ed, their intent should be 
cons idered the intent of the corporation. 
Such persons are more than agents for a 
natural principal . They embody and exer­
cise t.he mental e l ement e ssential for 
c9rpora t e action . 11 ( 48 )..r, .. t~; a..t1riS' /. a/1PM"N r .t2 d, ;.~t! /., ..... ~ a...GI 
t5 Cleeh>ed +o .hove Jeen d,,~ hr ~e n,.J.en-5;/ oP ,.t,;5 c..o ~ · 

(47) 

(48) 

~/s ; ,.., ~nl-'6, .be/Nf also -fu a (I I ,,., il&- .5~Adt: r"" .A a. ~ 1 (.:/:/~ '~ 
Cl~s4rJetl /J't -fAe d.tJrP4r~d:o"' 4rtdifke~ :i.s.:tjl., J,,s-IIVI ~ / . _, 0 £? 

1 ' /J 'L tae;.,;t;.J.-1 
Clark and Marshal: "A Treatise on the Law of ol' 4r,~ i~tbidu;lt 
Crimes", 4th cd ., 1940, pp . 140-143. difl , 

Ibid., P • 140. 
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~ There is no doubt that a State is a 

juristic person under either national law or 

int ernational law, whi l e a corporation is such 

under national law. If a corporation, which is 

nothing but a body of persons bound by a c er tain 

economic or social tie, can be a reali ty, 

compet ent to bear criminal r esponsibi lity, rvhy 

cannot a State be mor e real and more competent 

than a corporation? Hackworth states as fol l ows : 

"The terms state Rnd nation a r e 
frequently used interchangeably. The 
t erm nation, strictly speaking, as 
evi denced by its etymology (nasdi, to be 
born), indicates r elation of birth or 
origin and implies a common r ace, 
usually charact erized by community 
of language and customs. The t erm s tate-­
a more specific term--connotes, in .the 
international sense, a people permanently . 
occupying a fixed t erritory, bound 
together by common laws and customs into 
n body politic, possessing an organiz ed 

~~I~~~~~t~i~~d0~~~~b!~a~~s~~2~ucting 
46 . A corporation has no territory nor people , 

over which it can exercise its sover eignty , nor 

any natural affinity to bind them together, 

except a certain specific purpose which mny be 

chengod or given up at any time . On the other 
.. 

hand, ~ State is a for eorda ined existence and 

follows a c·ourso , which no single man, not even 

the s event een cabine ts in succession within s even-

t een years, can change or give up . A share-

holder m2y sell out his shares of a corporDtion 

whenever he l ikes to do so, but the defendants 

could not back out from their duties impesed by 

49. Hac~vorth Op. Cit., VGl. r, p: .47 
•' 
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their State. Any int crn? tional obligations a r e 

executed or miscarried not only in the -nnme of the 

Sta t e but by the pr~dcstined course it takes. If ' 

it }s defea ted in a war, indemnities will be paid 
' 

or t erritory be ceded. Are not such measures 

punishment for its r e s ponsibility under interna tional 

l ow? Admitting that tho sover eignity of a Sta te 

should be subject to internation8l law, it is 

r espectfully submitted tha t no r esponsibility unde~ 

interru:!tioncl l aw shou.ld bo a ttributed directly 

to any indivldu:.~ l becnus e of the following grounds • 

.1.Z.L The Japanese Law No. 125 of 1947, called as 

tho State Redress Lnw (Article 1), provides as 

follows: 

"If a public official ent rusted with 
the exercise of the public power of the 
State or of a public entity has, in the 
conduct of his officia l duti es, inflicted 
illegally with intent or through negligence 
any damage on other pers on or pers ons, the 
Sta t e or the public entity concerned shall 
be under obllgat ion to make compensa tion 
ther efor. 

11 If in the c~.1 s e r ef erred to in the 
preceding parngrn ph the public officia l ha s 
pcJrpetra t ed the ac t int entiona lly or throug.p. 
gross negl igence , t he State or the public 
entity concerned shall have the right to 
obtain r eimbursement from the sa id public 
officinl." 

The a bove provisions of the Japa nes e l aw ar e intro-

duccd for the purpos e of democratiza tion of the 

Japanese legal and polj_tical systems, but they do 

not recognize any c' i.r cc t: ·..: l 0 ~- m <:~Ga ins~ an official 

by an afflict •..]d p~a- i· .v- fer ·.:ny damG~ge inflicted 

illegally in th .; cou.:· sn of t hs official's duties. 
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This interpretation of the law is cohfirmed by the 

f 3 ct tho t tho annexed rule ~ to the said Law 

~bolished as from October 27, 1947, Article 6 of 

the Public Notary Law, Article 4 of the Household 

Registr a tion Law, Art icle 13 of the Rea l Property 

R (~g istration Law, .::nd Article 532 of the C:l.vil 

Procedure Code , which provided a direct r espo~si­

bility of ~ public not .::ry, mn yor of city or vili~g e , 

r eg istration official or bai liff tow~rds ~ p~rty 

'vho suffered d<1 mnge by ~n intcntionn l or gr~vely 

negligent act of the f ormer. 

48. On the other hund , in the cnse of J ohns tone 

v Pedlar, 1921, Vicount Finlay sa id in tho judgment 

of tho British House of Lords: 

"It is the sottlc-::d l aw of this country, 
applicabl e as much to Ire l and ns to England, 
t ha t if a wrongful a ct has been committed 
ngn inst the per son or the property of any 
person the wrongdoer cannot set up as n 
defense tha t the ~let wns done by the comrnnnd 
of the Crown. The Crown ca n do no wr ong , 
~nd the Soverign cannot be sued in tort, 
but the person who did th:; act is liable 
in dnmages, as nny private per son would be . 

"lhi.s rulc:.:....Pf l mv hn s, houov :;r, been 
hel d subj ect t o qua lification in the cnse of 
acts committed [.broad &gn ins t a for eigner, 

' If an action be brought in the British Courts 
in such a case it i s open to the def endant to 
pl ead that tho net was done by the ord ers of 
tho British Government, or that aft er it had 
been committed it was adopted by the British 
Government . In any such case t ho net is 
r og:.:~ rded as ~ n cct of Stat e of r;hich a 
Munic ipal Court cannot t ake cognizanc e . The 
for ei gner who hns s usta ined injury must seek 
r edress aga inst the British Government .through 
his own Government by diploma tic or other 
mua ns . This was establi shed i n 18~8 in the 50 
we ll-known cas~ of B1,Y'on v, Denma n ( 2 Ex . 167 .)" 

•. 

5o. 2 A. c. ~62, 2?1, 272 , 275, 
cited in Hack\wrth: Op. Cit., 

. Vol . II, p. 16 . 

1·"' . . 

; . "· 
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~ In Einck v. Mi n i s t er of the Interior the 

pln in tiff, a Ger man ·who hnd been cngngod in t he 

bus iness of bookse lling in Ct:": iro, Egypt , pr ior to 

Octobc) r 1914, brought nn c:: ct ion ago inst the Egyptinn 

G0vcrnment for damage s r esultinG from the s equestra­

tion of his property and the nrr est and de portction 

of his agents. He alle ged, inter a lia , tha t the 

decision of the Council of Minist2rs of Egypt, on 

Augus t 6, 1914, calling upon the Con~ander -in-Chief 

of the British troops in Egypt to undert~ke the 

def ens e of Egypt a gn i n:·; t nny agr: r cssion of n power 

nt war with Gr ea t Brita in v1as ultrn vires. The 

Court of First Instance of Coiro of the Mixed 

Tribunals of Egypt r e j ected the clni m for damages, 

s t nt ing that the decision of the Counc i l of Ministers 

r esulted in Egypt's being nt wnr vlith Ger many, tha t 

a declaration of war is in l nw nn net of the sover ei gn 

power, that such power ve sted in the:, sover ei gn is 

exorcised through its minis t ers, tha t ther ef or e the 

decision emanated from t he only nuthority c ompe t ent 

to mn ke it, that in l cr.r act s of this nntur e e1 r e 

c <:~lled "nets of State ," and tha t in principle s uch an 

a ct cnnnot be made the basis of nn action for damages 

in r espect to the injury it causes.51 

~ This principle of acts of State should in 

no rray be differ ent whe ther the cns e is n civil 

ac tion or n criminal ac tion. According to the 

preliminary articles of the Hngue Convention IV of 

1907 (Article 3), n belliger ent party that viola tes 

51. 15 Gnzette des Tribunnux Mixtes d 'Egypte 
(Nov •. 1924- 0ct. 1925)82~ British Yenr Book of 
International Law (19~5J 219 ; cited in 
Hackworth: Op . Cit ., Vol. II, p. _l9 

- 3:3 -



Def. Doc. No . 3037 

the provisions of the r egula tions respecting the 

Lnws and Customs of War on Land shall, if the ca se 

demands, be liable to pay compensa tion and tha t it 

sha ll be responsible f or all acts comMitted by 

persons forming part of i ts nr ned f orces. A~c n~ding 

to the judgr.J.ent of J;l_.If_ :P:i r_a cy J ure Genti U!'1l, 

1934, it is expov...:.:c'tcd o s f oj.J.ows : 

11 Wi t n :...T.£l (C;B.l~~ c;J cr i rP.c s as defined by 
i nt er nn t i o!i.J l l c.w, L -11 t 1.JV! hn s no moons 
of t r yi ng or puni r;11i ng t.he i:L The r cc ogni tion 
of t hou ns c onstj i:u + _~ l'-6 C1'ines , nnd the tr.i a. l 
nnd puni shnent of t.i:e cr j.ni no J. s , nr c l oft 
to the Munici pc;. .:_ ln ~r of each cotmtry. "52 

It i s res pec ~fully s ubmitted , ther ef ore , 

that even if the r'lc f endant hnd boen ·guilty of a 

crimina l intent or of gr oss negli6enc e in car r ying 

out their offic i nl duties, a ll the acc epted 

authorities upon internntiona l l aw would not 

r ecognize any direct r e sponsibility upon theo 

vi s-n- vis for ei gn Sta t e s or f or e i gners. How ca n 

interna t iona l l~w i opos e any r esponsibili ty upon 

thos e who have dono the ir duties in nccor da nco with 

the l aws. of their l a nd and in t he honest 2nd r ea son-

abl e belief t ha t their a cts wer e als o in c onfor nity 

with the prevailing rule s of internationa l l av1? 

In this connection, I should l l ke to r ef er t o the 

Sta tute of the Per ne:1Emt Court of I nt ernationa l 

Justice (Artic l e 38 ), v~ ich pr ovides: 

52. 

"The Cour t sh" l l apply: 

"1. Inter nn tionn l conven t i ons, nhe thor 
gener a l or p~rticular, es t abli shing r ul e s 
express ly r ecognized by the· conte s ting State~; 

A. c . 586 , 
3
58

8
9 ; c ited i n Hackworth, Op. Cit •. , 

Vol. I, p . 
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11 2. Intern<:!tionc l custo;·: , ns evid ence of 
a gener a l practice acce pted as ln~ ; 

"3• The gener n l principl es of l cr1 
r ecornized by civilized nat i cns; 

11 4~ Sub j ect t o the provisions of Article 
57, QUdici tl l decisions nnd the t en chin§:S Of 

... the nost highl y qua lifi ed publicists of the 
various nations , as subs i di a ry l ;oc:ns f or 
t he deter~inc tion of r ules of l aw. 

"This prov ision she ll not pr e judice the 
porwr of the Court t o dec i de n ~ cc s c ox ncquo 
.Qj; bono , if t he pcrties ngr eo th.ereto." 

~ If these def ond~nt s r.ust nt cny cost, be 

nd jud ged directly und er intornctionnl l on f or nets 

done in their qfficie l cnpccit i es, nlthoueh ther e 

exists no such pr cced 0nt ,
53 

it is · ~y sincer e Pish 

that the Trib~nn l woul d t a ke i nto their c ons ider n-

tion "the gener a l princ ipl es of l or; r ecor.nized by 

civilized nc tions," in pn r t iculnr, those e l e:x ntnry 

principles of crini nf.! 1 l ew v1hich a r e sub;li tted in 

the a bove . Prof essor Ho l clsworth r c::-:orks thnt , 

" prir.itive nnn i s like~ t he civi li zed Stn t e" nnd 

conpnr es the cri~inn l l nw of ancient tir~s Tiith 

the pr es ent state of interna tiona l l nw . 54 I on 

c onvincod , ho\'levcr , tho t the intcrna t i onc l la r1 which 

V'vould be ndninist ~ r (~d by this honorabl e Tr ibunn l 

woul d be in no wi se c o~t;-~~ ~_;o. the s ense of l aw 

developed by crini nnl = Dodern 

civi lized St ates . 

54 . Holdsworth : "History of Engli sh 
1923 , Vol . II , p . 43 . 

Lmv ," 3r d cd . 


	SM02-03-001
	SM02-03-002
	SM02-03-003
	SM02-03-004
	SM02-03-005
	SM02-03-006
	SM02-03-007
	SM02-03-008
	SM02-03-009
	SM02-03-010
	SM02-03-011
	SM02-03-012
	SM02-03-013
	SM02-03-014
	SM02-03-015
	SM02-03-016
	SM02-03-017
	SM02-03-018
	SM02-03-019
	SM02-03-020
	SM02-03-021
	SM02-03-022
	SM02-03-023
	SM02-03-024
	SM02-03-025
	SM02-03-026
	SM02-03-027
	SM02-03-028
	SM02-03-029
	SM02-03-030
	SM02-03-031
	SM02-03-032
	SM02-03-033
	SM02-03-034
	SM02-03-035
	SM02-03-036

