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MILITARY COURTS FOR THE TRIAL OF WAR CRIMINALS

D.J.A.G’s Case No....19/828

Name of Accused Arm or Former Arm of : ]
(including Rank, if any) the Service Age Date and Place of Trial

27, 28 snd 29 March 1946
Colonnello Massimilisno | Officer, Itelisn Army. ol
CAPURSO

Clemente FANTACCI (Formerly Itelisn Army)

Convened by

Commander, 3 Distriot, CMF.

CHARGES

Cherge. COMMITTING A WAR CRIME in thet they at SFORTZACOSTA, Itsly, on or sbout
2l Februsry 1943, in the violation of the lsws snd
useges of war were concerned in the killing of
Trooper AARON, » British Prisoner of Wer.

President and Members of the Court (except Legal Member) Judge Advocate/Legal Member

Colonel F.E. CARPENTER, OBE. ReAeS. Ce
Msjor P.J.H HEYCOCK BAYS.
Msjor L. GROUNDSELL NORTHAMPTONS.

Pleaded Finding

Both socused. socused.
Not Guilty Guilty

Sentence and Minute of Confirmation

8 yesrs imprisonment. CAFURSO Not Confirmed.
EQ_!L_ 15 yesrs imprisonment. FANTACCI Confirmed by Commender, 3 Distrioct,

QMF, 20 May 1946, who remitted 7 yesrs
imprisonment,

When and where Promulgated :—
2l Msy 1946. (Both scoused)

Date of Receipt To whom sent Date sent

Purport
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GIERAL, REPORT OF THE PROCEEDINGS OF A MILITARY COURT. 1602L/1/Aw3
HEID AT AIRAGOLA ON 27 - 29 MARCH L6 FOR THE TRIAL OF

Colongllo Meigsimiliano CAPURSO
Clemente IMAITTACCI.

Charged with

Compitting a War Crime
in that they

at ZFORZACOSTA, ITALY, on or about 24 Feb 1943, in violation and
of the laws and usages of war, were concerned in the killing of
Tpr AARON, a British Prisoner of Var.

PLEA : Both accused ; Not Guilty.

PROSECUTTON.

_lg'.h_i“é__gp.emﬁ address the Prosecutor sct out bricfly the facts of = .
the oasc. Col CAPURSO was oommandant of a PW Cawp of vwhich FPANTACCI was
one of the guards. A ficld inside the camp vas encirecled by an 8ft barbed
vrire fenoo; the camp itself was surrounded by .a 12 £% wire fence; a low

wire followed the inner perimeter of the Oft fonoe, being a trip or varning
vire. (ol CAPURSO issued an order to his guards to shoot prisoners who -
orossed this inner varning wire, The Prosedutor oited” Art 2 of the
Tnternational Convention Relative to the troatment of Prisoners of Var
(GENEVA 1929) and chapter XIV para 108 A of the Manual of lfilitary Law;

be submitted that Col CAPURSO's order amounted to a War Crime.

On the day in question prisoncrs werc con¥ined in this inner fiecld
but werc allowed to go to the edge of it to urinate, AL about 1700 hrs
/JRON went to the tripevire for this purpose. The guard FANTACCI shot him
‘dcud at a range of 60" - 70 yards.

1st Witness;»-Pte Charles JJIIGTON,

Witness described the layout of the camp and in particular the trip
wire which was a single strand of wire standing at about 1ft from the ground
and about 4 or 5 £t from She field perimeter fence. In many places this
wire-had been trodden into the ground and could not be soen,

Prisoners were told that if they orossed this wire thoy would be
fired cng witness himself heard this order given only once, Lt first
this order wns onforced but later it came to be disregarded.

' ou

On the day in question the prisoncrs werc turncdy into the fiecld while
the prison huts were disenfesteds They were not allowed to leave the fiold.
About eight sentries were postcd on the outside of the fiecld perimecter fence.
Tn the ovening,when the prisoners wore taking their kit back to their huts,
vitnoss was returning to tho field for his sccond load; he saw a sontry
roisc his rifle but did not hear him speacs; he looked in the direction in
vhich the riflec was pointed and saw AROGN standing by the fence urinating;
if the trip wire had beon thore /JRQN would have been standing on it, but
thore was no wire. Using the fence as a rest the sentry took dircot aim
and fired; JRA! ims not looking at him, and thore vns no noise. When he fell
/RO vos was lying about 3£t from tho main fence.

JJRON spokc Italion and at times acted as interprctcr.

Cross oxmnined by Col C/PURSO's Jdvocate witness statod that the stakes
supporting the trip wire had beon burmi and the wire itself trodden into
the ground.

Re oxamined witness stoted that there was no wire at all ot the spot
\'fhcrc .'..IIU;‘I wOs shot.
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2nd Witness : Tpr Thomas SPIKINGS.

Witness wes a prisoner at the camp in question., Ie stated that it
would not have been possible to crawl through the the perimeter fence of
the ficld, The trip wire was five or six feet from the mein fenco,
Witness had heard the order that prisoners who crossed this wire would
be shot read out threc or four times by the camp leader. On the day
in question prisoners, witness included, had been going to the trip
wire to urinate, and had received no warning from the guards. In the
evening witness saw ARG urinating over the wire, vhich was not in good
order at that point. A few seconds later therc wos o shot ~ witness had
hoard no shout from the guard =ond witness turned and saw ARON on the
ground.

Cross exomined by Col CAPURSO's advocate witno: s stated that he did
not cross the trip wire because he did not want to be shot.

Cross excmined by NT.CCI's advocate viitness could not remember
vhothor the order stated that the sentries would shoot without woarning.

The Prosccutor handed to the Court affidavits and inter alia those
of :=-

I/Cpl SPiJiSJICK.

Witneas stated that d ay in quostion prisoncrs had stopped
up to @ over the trip \'E%E%g included; the rule as to the oross-
ing of this wire was not cnforced; witness himsclf had not stepped over
the wire.

Witness did not scc /LRON approach the wire, but, hearing a shot,
turncd to sce him fall onto the main fence. /ARON wos about 25 yards
from the sentry who fired the shot; no challenge had been given. At
all times /JRON wos in full view of the sentrics postcd on the top of
the outer wall.

8t DEVOPORT.

Vitness himself stepped over the trip wire %o retricve a tin a few
scconds before /LROI was shot. He heard a shot and saw J/RON's body
£011 over the trip wire, Thore had been no challenge.

3rd Witness Sjt PERRY., official intorpreter.

Witness produced to the court the gtoatements of :-
the accused ININTICCT; :
PIIMACCT saw o prisoner pass over the'line of respect". He shout-
ed nnd signalled to him to come back,; the prisoner looked ot him but
pnid no attantion. TUNTACCI then fired,

The order wae read by the Corporal of the guard at each guard mount=
ing, stating that arms would be uscd if ony prisoner crossed the line of
respect. FANTACCI had scen this srder in print, signed by the Comp
Conmandant. .

The Defence.

The defending advoonto for Col C/PURSO addressed the Court:

The fonce and trip wire werc placed aa' laid down by hicher authority
and Col CAPURSO wns bound to obscrve this order. Orders wore posted in
sentry posts that sentrics would not firc without challenging thxec times,
/11 camp officers and NCO's had striot orders on this point,
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1st Witness; the accused Col CAPURSO.

When Col CAPURSO tock over the camp in Jan 43 he personnally saw
that all wire and fonces were in order and ‘that the sentry boxes had
thoir ordors. He instruoted junior officers that core was: to be oxeroised
in the use of arms and this instruction was passed on to the men. .

Cross cxamined by the proscoutor, Witness stated that the orders of
higher authority were that the worning wire should be 3 metres from
the perimeter fence and that prisoncrs who cntered the "area of respeot"
would be fired on, Witness qualified this order, unofficially and on
his own initintive by laying down that sentrics would fire at the ground
or at the legs of such a prisoner.

Witness had never secen prisoners urinating over the trip wire nor
had he seen them sitting in tho arcaof respect,

FINTACCI, the sentry who fired the shot, was not arrested nor was
he rgwarded in any way., From his story witness thought that he acted
legitimately, It would have been possible for JJRON to orawl through
the ficld perimeter fenoe,

2nd Witness + __the accused F/NTALCCI,

Witness stated that the orders to sentrics were to shoot at prisoncrs
who entered the arca of respeet, after verbal warning had been given.
Ho re-iterated that he challenged ...RON, both by word and sirmal more
than throe times: he thought Airon wns getting through the main fenoc.

Cross exomined by the Prosceoutor. Witness stated that the orders
referred to oame from the Camp Commandont. At the spot in aquestion the
trip wire wos in good condition. Witness did not think AR 'was
urinating , he was bending dowh and doing something with his handg
olosc to the main fence. Witness did not rest his rifle belore firing.

8ix other witnesses, Italian A Officors on the Staff of Cm@ 53
RSO testificd

and other camps called by Col C/PUl to the general practice

in PW camps and to the conditions oxisting at Camp 53 in partioular.

It was the .consensus of opinion that the"area of respect" wns alresdy clearly
defined and that the prisoncrs understood it as such, that orders had

been issued by CHl C/PURSO that a prisoner would be challenged before © & | ...
being fired upon and that Col CAPURSO had instructed that arms would

be used with care and discrction,

d by TUNT.LCCI, two sentrics at PG 53 at the timo of the :
inoident stated that they heard TANTACCI ohallense the prisoner scveral
times, and saw him simal with his hands, Both witnoss knew that the orders
wore to challenge before shooting at a prisoner who had crossed into the
arce of respects Col C/PURSO had teocmicended persuasive methods rather
than shooting.

The defending advocate for Col CAPURSO adlressed the Court submitting :-

(2)That the tri, vipe wns intended not as o barrier but as an indication,
and that thus its precisec physical appecrance vas immaterial.

(v) That it wms unnecessary to oross the trip vire to urinate.

(8) That /A/RON vas attempting to cscape

(d) That the orders t5 the sentries were olear and 4 ..."‘.Eai‘bt:",_nf}fl
that Col CAPURSO had pitigated those crdurs t. e benifif of
the Ps W ,

‘e) That Col CAPURSO had carried out the orders of Ligher authority,
which he was bound to obey.
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ZLhe defending advocate for FUNT/ACEI addressed the Court, submitting
that a sentry is justified in shooting to prevent the escape of o prisoner.
In this case the hour, late cvening, and the place, ncar a wood dump, .
were suitable for an attampted cscapc.

The prosecutor addressed the Court, Ile submitted that Col CAPURSO's
order to shoot a prisoncr entering the aren of respect was unlawful unless
there was elear indication that he wns attempting to escape. Col
G/PURZ0 knew the order to be irreguler but made no protest to higher
authority and merely recommended his gpuards to shoot low.

It wns not reasonable to suppose that /RGN could have got through
the field fence and orossed the intervening cround to the mcin comp peri-
meter fence in daylipght.e Zven if he had shouted o challenge FANT.CCI
should only have fired as a last resort, FAINCCI, in fact, fired not
because ALRON wns tryinsg to cscope, but in obedience to his ordors.

The_Court Tound cachccusel Guilty.

Plecds in mitigation.

4 letter datcd 2 Lug 43 sisned by four British Verrant Officors,
oamp and sector leceders, vans handed to the Court, preising in the highest
terms Col CJPURSO's administration of Comp 53 ond his fair and humane tr
treatment of Ps W. Col CLPURSO was faced with either disobeying an order
or mitizatin. it as rmeh as he could.

Por JUNTACCI it was pointed out thot he was a peasant of low
intcllig@kee, that he obeyed his orders to the letier and that the
incidont occured just after a press campairm against the leniency shovm
to British Ps W.

The Court passed a sentence of 8 yeo:s imprisomaent o.. (APURSO
and a sentence of 15 years imprisonaent on FANIW.CCI.

On 20 May 46 Major Goneral CLO'TS,GOC o 3 District refused
confirmation of the finding and sentonoce of the Cowrt in the case of
Col C/PURSO and confirmed the finding and sentence of the Court in the
case of FANTACCI, but remitted 7 ycars of the sentence of 15 yecars
imprisonment.
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