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DISSENTING JUDGMENT OF THE MEMBER FROM FRANCE

OF THE
INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR EAST

Thou *h dissentin~ fron the najority both on
questions of law and of facty I did not at first
intend to keep on record ry disarreenent in the form
of a dissentin: jud-mente, I was under the inpression
that the majority decislon would be pronounced in
the narme of the majority so as to exclude the posslie
bility of any finel silence on ny part bein” ris~
understood as ry concurrence in that decision. The
majoritys howevera ultimately decided to announce its
decision sirmply in the name of the Tribunales In these
cireunstancesy in fairness to the Accused. I consider
1t to pe my duty briefly to ~ive expression to ry own
view of the questions of fact and of law involved in
this case insofar as this view differs from that of the
major 1tye

Constitutionality of the Creation
of tho Tribunal

It is to a superior authority recornized as such
by all the partios concoerned or most of thom that
belon~s the ri ht of settlin;s differonces amonr parties.
The acceptance of this principlo within each nation 1s
sufficicnt proof of 1ts conformity to natural and
wivorsal law, respect of which indced suppliocs the
very foundation of law and civil soclety. A Universal
authority would be tho ono competent to create tribunals
to judge individuals accused of erimes against universal
order, But for want of an or;anism endowed with such
universal authority, he who posscsscd of actual powor
and moral authority sufficient to assumc that duty can
sot up the necessary tribunals for the trial of persons
suspected of acts supposed to be in criminal infringe=
ment of natural and international law, For this
purpose he can ~ivo tho rules of prooedure for secur-
inc the appearance of the Accused beforo the Tribunal
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for thc judgment of tho Accuscd uws also for cxccution of
the judgments

Tho crimcs cormittcd against tho pcoplecs of &
particular nation arc also crimcs committed against
mombers of the walversal cormunity. Thus, thc do facto
authority which can organlzo the trial of crimcs against
pcace and against humanity can, if it finds it opportunog-
prosccute for crimes against pcoples of particular nations
also along with thome The law to bc applicd in such casos
howover, will not then bo of a particular nation, tho
victor or the defeatcds but that of all nationse

The authority vhich assumcd the duty of soctting up
tho nceessary tribunal for tho trial of pecrsons accusod
of erimes arainst universal law would find itsolf dis=
qualificd if, by doing this, 1t doliberatoly refuscd to
grant to thc Accused tho maximum puarantco possiblc for &
fair judgmcnte The best proof of its pood-will on this
point will bc to grant to the Defondants at loast as
much pguarantce as 1t would grant to his own nationals for
the judgmcent of crimes wvhich they commit against internal
ordori

iAttributing to criminal activitics the wars which
playcd havoc in the Far Fast during the poriod

concludod by the surrcnder of 2 Scptember 1945, the Allied _ '

Nations werc, as a conscquence of tho above-montlioncd
principlcs, perfeetly qualificd to ercatc tho Intornational
Military Tribunal for thc Far BEaste The dispositions"zﬁ
tho Chartor approved and promulgated on 19 January 194

in thcir namc by the Supronme Commander for tho 4llicd
Powers sup-rabundantly manifest their desirc to assure the
Dofondants the maximum guarantoos possiblce If it is truc
that a fow of thosc guarantces considered indispcnsable

by the conscicnce and univorsal reasony arc not cxpressly
granted by tho Chartcr, 1t 1s no lcss truc that they are
not rofuscd th.om and that thc authorization givoen to the
Tribunal by hrtlcle VII of the Charter to draft and amend
rulcs of procedurc consistent with the fundamental pro-
visions of this Charter is cqulvalent at loast in this
respeet to thoe dircet prant of theso guarantccese

The fact that the authors of tho Chartcr werc
preciscly the victors and that only thc govornmont
londers of the dofeated nation could be prosccutcd could
not bo taken into conslderation cithere It is sufficicnt
proof of the good=will of tho 4llics that instcad of
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punishing thc Defendants without any trial of any kinda
thoy turncd them over to a Tribunnl froc to acquit thome
Morcovers the political non=orgnnization of the world is
to bc blamed for the fact that a docision prior to the
trial--the onc excluding tho ovontual proclamation of the
responsibility of the conquérors=-was roachcd by tho
victorious nations both judges and partakers in this
docisione Inaction on the part of the victor nations
would have deprived tho world of a vordict, thc nccossity
of which was universally fclte

In the lirht of thoso romarks may be rejected all
the objoctions made by tho Defonso to the right of the
A11icd Nations and to thce compctoncc of the Suprcme
Commandor for the illicd Powors in tholr némo to sct up
tho Intornational Military Tribunal for the Far East and
confer on it the jurisdiction purported to be granted by
the Chartor.

-~

~

Jurisdiction of thc Tribunal

If the word !'jurisdiction' 1s accopted in the sonsc
in which 1t 1s usually roccognizcd, 1t mcans and signi-
fics the 1limits within vhich a court has authority to
hear and determinc a causc or cCRUSOS.

It may be noticed in passing that any assumption of
oriminal jurisdiction docs not 1n itsclf imply crimi-
nality of the facts or tho acts in rclation to which
such jurisdiction is assumod. This 1is particularly true
when the authority which rclays the facts to the jJudges
1s not thc onc qualificd to loglislate on their criminality.
The roference to the judges only implics that in tho
cstimation of this authority the facts or the acts in
question arc cortainly or perhaps crimes.

The jurisdiction in rom of tho Intcrnational Military
Tribuinl for tho Far East is detorminced by the Potsdam
Doclaration of 26 July 1945 tho act of surrondor of
2 Scptombor 1945, tho Moscow Conferonoc of 26 Dccombor
1945, and by srticlc V of the Chartor approved on 19
January 1946 by the Supreme Commander for tho Allicd
Powerss cstablishing the International Military Tribunal
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for thc Far Baste This jurisdiction 1s manifostly
1imited to tho facts which could be dcods only of the
pocople of the cnemy nations or of renogades.s

Tho Chartcr docs
susccptible of boing prosccu
ulcs of prcscriptions if anys 88
universal rcason would 1limit
Howovers it 1s to be
1ts scssion of
5 april 1946 1 gard to the
gpprchonsions Y inals in
the Far Rast sccms to have
1imitation in this rcspocte
Wyap eriminals", 1t says:i Wthe offcnsc nccd not havo
boon committed after 2 particular datc. «sbut in gonoraly
should havec boen committed sincoy or in tho pcriod
{mmediatoly proeedint tho lukden Incidont of 18 Scptembor
19%1. The propondermec of cascs may ba cxpccted to
rclatc to the years sincec the Iulzouchiao Incident of

7 July 1937+"

In the light of this toxt and of tho rcport
adopted on 2, February by tho Loaguc of Nations Assombly
according to which "vhile at the oripin of tho stato of
tonsion that oxisted boforc Soptomber 18, 1931y cortaln
rcsponsibilitics would appchp to be on onc sidc and tho
othory no question of Chincsc rosponsibility can ariso
cvents since Scptombor 18, 1951":
1t c¢an bc conc at in tho mind of the Far Eastorn
Commissions Who , sementionocd policy Was transmitted
to tho Supromnc commandeor for the i#lllod PowicrSs the
Wo samé caterory &s thoso e agsan and
Khalkain Gol Rilver did not fifure vtith thosc contcmplated
for-?rosccutién» without doubte howecver, if they can be
cstahilished as having formed an intzoral part of tho
yholo of the fasts oneontestedly roforred to tho judgment
of the Tribunal.:. vhey would validly comc within
cornizance of the Tribunale

~

"~

In tho opinion of the majority "as all the
Accuscd &rc charzed with the conspiraclos, it 1s not
noccssarys in prcgpuct of thoso 1t may £ind gullty of
conspiracys to cnter convictions also for-plamning and

L
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proparing or in othor words to takc into consideration
nor to cntcr convictions upon counts 6 to 17 inclusives
Further. according to tho majority. "4 conspiracy to
wage aggressivo or unlawful war ariscs vhen two or morc
porsons cntcr into an apgrocment to commit that crime
ands of coursc, thosc who adopt the purposc of the
¢onspiracy and plan and prcparc for its fulfillment
bocome conspirators. From this 1ast rcmark it would
not nccessarily folldw that he who has conspircd has
lator planncd and preparode. In othor words, the majority
justly acgepts as truc that conspiracy and preparation
aro two distinct things. In my opinion, and in view of
the above=-mentioncd dofinition of conspiracy, the
planning and preparing arc moro scrious matters than
the mcre conspiracy; conscquentlys they must bo taken
into consideration by the Tribunal and should be takm
as thc basis for convictlon 1f found ostablishcde

~

The majority did not doom it nccessary to take
into considcration counts 37 and 38 which charge
conspiracy to murdcrs nors for the samc rcasonss invoked
counts 113 end Ll which charge conspiracics to cormlt
orimed in/breach of the laws of war. L1though, for
roasons indicatcd lators T am in accord with the conclu=
sion of tho majority ralativo to counts 37 and 38, I
do not sharc thcir opinion rogarding counts 143 and Lilye
In my opinions the rcasons given by tho mej ority conecrn=
ing counts 37 and 38 would not apply to the casc of \
counts{&? and Llje :

Tho majority cxprcsscs 1tsclf in thosc terms
(Chapter II. pages 11 and 12):

NGounts 37 and 38 charge conspiracy to mrdcre
Article 5» sub-paragraphs (b) and (c) of thc Chartors
doal with Convontional War Crimes and Crimcs against
Humanity. In sub=-paragraph (¢) of tho article 5
occurs this passage: tIcadeors, orgnnizers, instigators
and accompliccs participating in the formulation or
oxoccution of a common plan or conspiracy to commit
my of the forocgoing erimes arc rcsponsible for all
acts performed by any person in exceution of such
plans ' 4 similar provision appcarcd in the Nurcmbers

p)
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Chartoer althouch trerec 1t was an indcpondcnt para=
graph and was noty as in our Charters incorporatcd in
sub-paragrﬂph (c)e The context of this provision
clearly rolates 1t cxelusivaly to sub=-paragraph (a)s

inst Pcaccy a8 that 1s thc only catogory in

conspiracy' 1is gtatcd to bc a

orimocs It has no ﬂpplication to Conventional War
Grimes and Crimes against Humanity as conspiracics to
commit such crimes arc not madc criminal by the Charter
of the Tribunale"

The reasoning i1s bascd upon the assumption that
in Articlc 5 of the char ter "Crimes against poace 1s
the only catcgory in wvhich a common plan or conspiracy
be a crimes" This statemonts rcpeated in
£ the judgments gcoms to be mislcadings
Nowhore t stated regarding the facts
1isted undcer tho -heading of Crimes against Pcaces
Convoentional War Crimes, or Crimos against Humanitys
Q%at_thny arc crimcse It 1s only said--2 propos of
thosc facts alrcady accompanicd as gubjeets of the
sontcnee by the cplthet orimo==that thoy aro "erimes
coming within the jurisdiction of the Tribunal for
which thorc shall be {ndividual rcsponsib.‘lity." In
othor wordss thc purposc of the sccond pnragraph of
ipticlc 5 is not to cnunciate that tho particular fact
11stcd thercin 1s a crimCy --not to definc Crimecs
against Humanity=-=but to state the principle that
regarding facts erimcss CtCen vhich
do comc within of tho Tribundls thero
shall bc individua ) It can morcover bo
statcd that the 1is : uctstnumcratod
as dcscrving the qualificat mes against Pcacoy
Cconventional War Crimcs and Crimes agninst Humanity
is not 1inmitativce

gimiiarlys the alrcndy mont ioncd policy of thc Far
Rastorn Cormission statos the following:

1 Thc torm ifyap Crimcs! as uscd hercin tnecluded
(a) plamning: nropAration. .. (b) Violations of the
1aws of customa of VAT such violations shall includo
but not ba limitcd to muprdcry 11ltroatments 6E04. v
hs the labtoer. paragraph (¢) spuaks of other {nhumano
dccds comm:.tted smothur oOr not in violation of the
domcstic law of thc country vhere porpctratcd.

é
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1r, as is sugcosted by the majoritys 1t could be
{nforrod from the first part of tho Lrticle 5 that the
he Charter implicitly docided that tho ¢ ommon
plen or conspiracy for the accomplishment of &ny of the
iously cnumerated facts was & crimey it could cqually
nferrod from tho 1ast scntenee of the same articloy
the author of tho chartcer {mplicitly added conspiracy
nal Crimes and for Crimcs against Humanity

author of ©

for Conventio

£acts statcd to bo erime in the prcceding

hc normal logler cs of the agscrtions
ma Joritys ~=namcly tha d of applying tho
our linus Aalso to Conventl Crimes and Crimes
mainitys they should be taken only as g plying
to Crimes agninst Pcaco=--would lead us to the highly
conclusion that the leadors., organizorss

and accomplicos pnrticipating in the cxoccut
he agrcement to comnit 28 conventional war crimec or a

apgainst humanity would not be rosponsiblo for all
in cxccution of such & pla For instancos

agninst Hu

improbablc
i{nstigators

acts porformed

o scholar who would have dcce d with the aid
1 to utilizce and would have utilized a
discovery capablc of annihilating in onc blow the popula=
cntire reglon vould not be rcsponsible for

tho Japancs
of a generA

tion of
any such ruth

lcss destruction if 1t wero offcctuated by

soldicrs acting upon the ordor of 2 generals

/In truth, there 1s no reason vhy the 41llicd

s vould have rofuscd to submlt to the action of

cc the conspiratorial acts, such as for the destruc=
tion of an cntiro populatlons vhich could have boon morc
abominablc than that for an appressive ware”s

what th

o auvthors of the Charter wishcd to submit

to thc Tribunal were noty 28 1s ordinarily thc cascCs
oventual facts which would comc within tho scopc of 2 ponal
definition prcviously cstablished by & qualificd logislators
but on tho contrarys facts alrcady committed and specificd
ning which the Tribunal {tsclf will have to dccido
whother thoy werc in fact and validly subjoctod to penal
ganctions by @& competent authority and to investigate and
dcelde whether the Lccuscd wero the authors of thome
der these conditions thoe Tribunal has tho right to

facts submitted to 1t with duc regard to all
cations rocormized possiblc by the conscicnco
al ronson; 1t 1s 1ts duty to oxaminc thosc
£ would cntall the most scvore sanctionse

oxaminc the
the qualifi
and univecrs
of thcm tha
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The Substantive Law

Acocordins to the majority judgment, "The law of
the Chartor is deeisive and binding on the Tribunftilese
In the trial its hcmbers have no jurisdiction cxecpt
such as 1s to bc found in the Chartcrese In the resultas
the Mombers of the Tribunal being otherwise vholly
without power in rcspcet to tho trial of tho accuscd)
have been cmpowercd by the documents, vhich constituted
the Tribun2l and appointcd thom as mombers to try the
necuscd but subjcet always to the duty and rcsponsibility
of npplyin: to tho trinl the law sct forth in the
Chartor."

Aftcer having onalyzed as follows four of the
substntinl rrounds of the dcfonsc challenge to the
jurisdiction of tho Tribunal (Chapter IIs pagc 2):

N(1) The 4llicd Pewors fcting throuch tho
Suprcmc Cormandor have no wuthority to includc in the
Charter of the Tribunal and to desifmitc as justiciable
ticpimos apainst Poncc!  (artielo 5(a)) s

N(2) Aiperossive war is not por sc 11llor2l and
the Paet of Paris of 1928 renouncing war as an instrument
of national policy docs not cnlarge the noaning of war
orimcs nor coastitute war a erime;

"(3) War is thc net of @ nation for which thcro
is no individu~l rcsponsibility under intcrnational 1aw;

n() The provisions of the Chartoer are fex post
facto! losislation and thercfore illc{;‘l-.-“

the majority concludcs: "Sinec the law of tho Charter
{s dceisive and binding upon 1t this Tribuial is formally
bound to rcjcet the first four of the aboves. scontentionss"

From thc above=quotcd stntorents, it rust be
concludcd that according to the majority 2 substantive
1aw is furnishcd by tho Chartcr, that this substantive
law is thc onc to bc Ppplicd to tho judgment of the
focuscd and that the Tribunal could not for Any rofson
whatsoocver rofusc to ©ply 1te

Tt 1s truc the majority defended 1ts judgment
acainst such an intoerpretation in scvoral places and
cspcelnlly in the lincs immcdintely following the abovo=
quotod passage which state (Chapter IIs pagc 1)

8
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"The forogoing oxprossion of opinion is not to
be taken as sapporting tho viow, if such viow bo hcld,
that the 4illied Powors or any victor nations have tho
rizht under international law in providing for tho trial
and punishmoent of war ceriminals to cnact or promulgate
laws or vost in their tribunals powors in conflict with
rocognized intornational law or rules or prineciplcs
theroofe In the oxoreisc of thoir richt to croato
tribunals for such 2 purposc and in conforring powers
upon such tribunals bolligercnt powers may act only
within the limits of intecrnational law,"

But othor passagos of tho judgment, such as those in
vhish the Tribunnl declares not boing ablo to soc a
erime In the conspiracy for a conventional war crimo
on a ¢rimc against humanitys show novortheless that
this intorpreotation roveals tho rcal gulding view of
the majority.

I eannet sharoc such a view. Supposing, which,
however, 18 not the casc hore, that the authors of the
Charter had tho intontion themselves to make erimes of
tho facts cnumorated undor the headings Crimes against
Pcacoy Convontional War Crimos, or Crimos against
Humanitys, the fact would still romain that tho Tribunal
vould bc compotont to cxamine ox-officio the legality
of thesc substantive provisions, and if it found them
to bo boyond tho competence of their authorsy to refuseo
to apply theme It would be obliged to do so if it wero
so urgod by the iccusod. It was claimed that bocauso
of the faet of the acceptancc of thoir appolintmonts the
Mombers of this Tribunal could not deny the validity of
substantive rules included in the Chartor. This claim
is without foundation. It 1s possible that a judgo
makes for himsclf a rulo to accopt a work only from an
authority whoso docisions or opinions concorning tho
substantive law ho has proviously known and approvede
This rule 1s in no placc written into tho law _and 1ts
goneralized application would jeopardizc any propor
administration of justiccs Tho approbation glven to
the law by tho judge outside of any judicial forum
eannot bc mado to provaill against tho partlos; 1t rust
be submittod to A scerutinizing oxamination with tho
probable conscquonce of a contrary decision.

Lctually and contrary to the opinion shared by

the majority in cortain parts of its judgment, though
rojeeted in othors, nowhore do the authors of the

9
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Charter express thoir determination to make crimes of
cortain facts or to give definition of cortain crimes.
Articlo 5 of the Charter only furnishes an onumeratilon
of 2cts which, listed undor the thrce titles of Crimes
against Poace, Conventional War Crimes, and Crimes against
Humanity, arc alleged erimes coming within the jurlsdic~
tion of the Tribunal for which thero shall bo individual
rcsponsibility.

It is nevortholess oxact that tho torms of the
acts which resulted in the creation of the Tribunal
involve that in tho minds of theo authors war as an
instrument of national policy or agiressive war 1is a
erimc. Cénscquentlys if those acts do not constituto
the law and arc not as such binding upon the Tribunal,
they arc ncvertholess as evidence of that law.

It was stated by thc majority that the signing
of the Pact of Paris implicd thec same proposition as
do the above=-mentioned acts. In m% opinion this is not
the ecasc. The signatorics of tho Pact were able to
outlaw the war as an instrumont of national policy
without troubling themsclves to know to what cxtont
soclety would bo authorized to go towards rcpression of
oventunl violations of thoir agrccment. But the fact
that those sirnatories did not wish to, or simply did
not consider deciding that war as an instrument of
national policy or that aggressive war was a crimo
doos not in the loast imply that they believed it was
not & crimc,

Thoro is no doubt in my mind that such a war 1s
and always has becn a crime in the cycs of reason and
universal conseicnce, ==oxpressions of naturnl law
upon vhich an international tribunal can and must
2&31 1tsclf to judgo the conduct of the accuscd fondered
o ite. i

-~

ad

Thore is no doubt cithor that the individual
cannot shclter behind the rosponsibility of the community
the responsibility which ho incurred by his own acts.
Assunming that there oxists a collective responsibilitys
obviously the latter c¢an only bo added to the individual
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responsibility and cannot climinate tho samees It 1s
beeause thoy are inscribed in natural law and not in theo
- onstitutive acts of tho Tribunal by the writers of

the Charter, whosc honor 1t is, however. to have ro=
called them, that these principles imposc themsclves
upon the rospcet of tho, Tribunal.

In the light of thoso considerations will appeAar
the justification of the rojection of the objoctions
of the Defenso based upon the principle "nullum crimen
sinc lecge"s upon the principle of the non-rctroactivity
of laws, or upon the nullity of tho dispositions of
article of the Chartor sctting forth tho principle of
individual responsibility.

-~

.l

It was further contonded A propos: of the facts
allered by counts 25 and 26 of the Indictmont--attacks
in the arca of ‘Lako Khassan and of Nomonhan--that
boecausc of the RussosJapancse agrooments of 19 4pril
1938 and of 9 Soptombor 1939, then of 9 Junc 1940
and April 19L1, the rosponsibilitics if any involvod
in such acts, assuming thoy weroc of a naturc to morit
a penal sanction: woro pardonods Tho majority re=-
jocted this demand upon the grounds that "in nonc of
the agroements on which the Qdeofonse argument is bagsed was
any immunity -rontdd mor wagfthorquiitin of " 112B111tye
eriminal or otherwisc dealt with." I sharc the con-
clusion of thc majority though for reasons somovhat
differcnt. Silence regarding the agroements in question
is not in itsclf alonc conclusivo. It 1s concecded by a
cortain doctrinc that the signing of an agrooment destinoed
to torminate a differcnce is supposcd to rule out all
richts of rcparations But thore it can effect only the °
qucstion of the reparations which the partics owe to ono
anothere Onc could not o boyond that: no individual, at
loast to tho oxtent of joopardizing its can disposc of :
the richt of socicty to prosccute crimincls. Undoubtodlys =
as in the national order of thingss time limits must be A
assirned to this richt of socioty and considcration of delay =
shall come in in an action on the part of the latter in 4
intornational ordor as in national ordor; but tho facts in
question can be considored not only as isolated facts,
the prescription of which could have been invokeds: but also
as part of a whole unit of facts, the culminating datc of
which is sufficiontly rccent so that there cannot soriously
be any quecstion of prescriptions

-~ -~

-~
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Conventional War Crimes

. There can be no doubt that on all steps of 1its
hicrarchy the mombors of the Japancse Army and Police
made themsolves pgullty of the most abominable erimes in
respecet to the prisoncrs of war, intorncos and civilians
of the occupicd regions. - ;

The Defendants aro spocially accuscd of not having
prevented the mistreatmont of the prisoners. While
sctting forth the substantive law, vhich according to
tho majority would makc 2 cerime of this inaction, tho
majority invokos lrticle IV of thc Haruo Convention in
the following torms:

"Prisoners takon in war and civilian intornces
arc in the power of the Govornmont which capturos thome
This was net always tho cascs For tho last two conturiocs,
however, this position has been recognizod and the cus=
tomary law to this offcct was formally cmbodicd in theo
Hapue Convontion Noe IV of 1907 and ropoated in the Geneva
Prisoncr of War Convention of 1929« Rosponsibility for
the carc of prisoncrs of war and of civilian interneces
(211l of whom we will rofer to as 'prisoncrs!) rosts
thcreforo with tho Govoernment having them in possessions
This responsibility 1s not limited to tho duty of mere
maintenance but extends to the prevention of mistrcatmonte.
In particular. acts of inhumanity to prisoners which
arc forbldden by the customary law of nations as well
as by convontions are to bo provoented by the Governe
ment having responsibility for the prisoncrs." (Part 4,
Chapter IIs pages 6 and 7). \

LAfter having assorted that from the above-mentionod
article rcsults for the detainer of tho prisoners penal
rosponsibility for the ill-treatment which thoy did not
» prevent, the majority prococded to specify what was
moant by Govoernment: "In gonoral", states tho majority, .
"tho rosponsibility for prisoncrs held by Japan may bo
stated to have rostod upon (1) Momboers of tho Governmont;
(2) Military or Naval officers in cormand of formations
having prisoners in thoir possossioni (3) eee (
officials, whethor civilian, military or naval, having
dircet and immediato control of prisoncrse

Thore 1is no doubt in my opinion that the persons
listoed above can under cortain conditions be hold rullty

12




for not preventing maltrcatments But this responsibility
certainly. does not reost on lrticle IV referrcd to above,
the oxact text of which is as fellows: "Prisonars of War
arc in the powor of the hostiio government but not of

the individuals ér corps who capture thom." )
article is to bo considercd as the foundation of the
rosponsibility of thc membors of the Governnont, 1t

would be nccessary to admit--which isn't possiblo--

that 1t exoncrates from the samc responsibility the
individuals or tho corps which capturc thc prisoncrse

Studying the conditions under which the pcrsons |
in vhoso power arc the prisoncrs, becoric responsible,
the majority foresces the easos vhero:

(1) Thecse porsonsg fail to cstablish an aporopriate
systinm to sccurc propor troatmont and to prevent mal-
trocatment of prisoncrs;

(2) Those porsons having cstablished such a system
f24l to sccurc its continued and orf;ciont viorking;

(3) Thesao porsons negloect to -lecarn of the nnplica=
tion of the systom; (i% docsn't scom necessary that this
negligenco have conscquences).

(4) These porsons had knowledgo that such erimos
werc being cormitted and having such knowlcdge thaoy
failed to take such stops as wore within thaeir power
to provent the commission of such crimes in the future;

(5) Such erimes having been cormittoeds theso
porsonsg arc at fault in having failed to acquirn such
knowlcdge;

In the 1last two casos, "it is not cnough for the
oxculpation of a porson: othcrwisc responsible, for
him to show thit he acccpted assurances from others
morc dircctly associated with the c¢ontrol of thc prisonors
if having regard to the positien of those others, to theo
frecquency of roports of sueh crimes, or to any othor
circumstances hc should have been put upen further
Inquiry as to whether those assurances werc truc or un=
truce That crimecs arc notorious, nurmcrous and widospread
as to timc and place arc mattors to be considered in
imputing knowlecdgoe

(6) 4 merbor of a Cabinct which colluctivelys
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as onc of the principnl organs of the Government, 1is
rosponsiblc for the carc of prisoncrs is not absolved
from rcspoonibility if, having knowlcdge of the cormissi on
of the erimcs in the scnso already discusseds and onmltte
ing or failling to sccurc the taking of mcasurcs to
prevent tho commission ¢ * such crimes in the futurce, he
oleets to continuc as a omber of the Cabincbe This is
the position cven thourh the Department of vhich he has
the charge is not dirce 1+ conccrned 'd th the carc of
prisoncrse A Cabinct n iMer may rosigne If he has
knoviledpe of illtreatment, but elkcts to ronain in tho
Cabinot theroby continuing to participate in 1its
collcetive rcsponsibility for protcction of prisoncrs

he willingly assumos responsibllity for any illtroatmont
in the futurce"

(7) army and Navy cormiandors, Ministors of war
or of thc Navy arc rosponsible, if crimcs arc cormitted
against prisoncrs under thcir control, of tho likoly
occuronce of which thuy had or should ".ive had mowledge
in advance;

(8) Departmont officials whosc functions included
the administration of the systom of protcction of
prisoncrs and which had or should havc had lmowludge
of crimcs and did nothing cffective to thoe extent of
their powers to provent their occurcnce in the futurcs
arc rcsponsiblc for such future crimese

I cannot agrcc with thesc various propositionse

8, Of tho four catcrorics of persons, to vhom tho
first of thecsc propositions, inadvertontly no doubt,
imposcs the duty of cstnablishing and sccuring the
continuous and cfficacicns workins of 2 systonm ap pro=
priato to scecure propor trcatment to proevent 1ll-
treatments there arce threc upon which an obligation
of this naturc could no’ vwcasonably be imposcds and two
of vhich arc distiactly =xcnpted from it by article IV
of the Harue Convention No. IVs datcd 18 Octobor 1907

2, Tho wording of this part of the judgnont lcads
one to bclicve that the majority sces, in cach of tho
sovon cascs considercd, a crimc of cqual scriousncss
with all thosc qunlificd as Conventional War Crimose
In cach of these cascs, whors the erimes in question
have somo distinet irmcdiate author and thus dirocetly

U
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responsible for the acts the culprit in quostion before
us is dcelarcd rosponsible for the erimc writhout My
kind of roscrvation, in tho same torms no doubt as

would bo affirmcd in the casc of tho responsibility of
tho irmcdiatc authore The rcsponsibility scems to bo
judecd oqually as scrious in olthor cascs No doubt

this appraiscmcnt can be attributed to the fact that
yvheroas tho irmediate author 1s gencrally accuscd of
only a limitcd numbor of crimes, in the scven hypothesis
they choosc to sce the casc of individuals rcsp onsiblo for
a much preater numboer of cerimcse The truths howevery

1s that the responsibility involved 1s of an cntirely
differont naturc from that of the immediate ~u thor and
that the scriousncss of the anticipatod socntence eannot
be doternined, unless the naturce of this rcsponsibility
is spocificd.

In ordcr to do thies, it is nccessary to rceall
that no-onc e¢an be hcld responsible for othcr than the
nceessary conscquonces of his owrl ncts or omissionss
The application of this principlc to the casc of active
participation in an offcnsc cither as authors co-author,
or nccomplicc, impliocs o difficultye. Therc eannot bo
much more in the casc o passive participations that 1s,
participation by omissioi:se Rosponsibility by omission
supposcsy of courscy WM ultimatc corralssion followving
the onission, and cmanating cithor from the individual
to whom tho omission 1s imputcd, or fron onc or scveral
othors. The rcsponsibility for the rcsults of this
cormission 1z only imputable to the tuthor of the
oniission if thc cormission 1s the certain rosult of the
lattere The relation of causc and cffoet may be casily
ascortainable when the muthor of tho omission and that
of tho cormission nrc the sane individutl; it is no
longer the casc when thoy are differente Tho only
possiblc minner of cstablishing this causal conncetion
would consist in proving that the author of the omiassion
could by an action of somec kind prcvent the cormission
and its dircet harmful conscquenccess

The anplication of thosc priaciples leads to the
conclusion th1t the conscquences of the rcsponsibllity
for ths atrocitics cormitted upon the prisoncrs of war
cannot be imputed to mmy individuals outside of thoso
vho activcly participatcd In thom, othor than thogsce who
eould have prcventced thom and did not do soe Proof that
tho dofendant could have prevented tho woundss sicknoss,
deathy ctcey Inflicted upon the prisoncrs cwnnot rcsult
fron & loeg2l presumption (with tho oxcoption of the easo
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in which the defendant vould be accuscd of being thoe
author of an act which resultced in thosc wounds, sick=
nessy deathy ctcey a8 diroect conscquonces): from the
position of thc culprit, abstontion from acts or ordors
of & dotoermincd naturc, ctece ‘Repfrding the lattcer,

wae rust say that there would be no other possible way
to assurcdly provent an individual from comitting &
erime than to nake sure of his provious incapacitation
to continuc by nmcans vhich reoason and conscicneco

vould condernes To state 2as a prineiple as did the
mijority that Arrmy or Navy comanders ciny by orders
scecurc proper treatment ind provent illetroatment of
prisonors, appcars to nc contrary to 111 the knovm
facts of cxperioncoe "Can" 1s not right; "night" only
would be truce. No gonernl rule e¢an be nade upon this
point and proof that omission is thc causc of harm done
rmst be furnished in cach casc by the prosccutione

It goca without saying that abstention from
importnt dutics conncetcd with the acceptmnece of cortain
situntions can constituto in 1tsolf nd regardless of
conscquencos an offensce This will bo the case each tine
the eventutl conscquouccs will be decemcd by the law
particularly harmfule Fear of the scriousncss of the

atter authorizes legislature not to walt for thoir
realization in order to nunlsh the culprit for the
abstontions But 1t would not ba just to place on the

same footingy on the one hand the person guilty of the
nbstintiones wvho did not consider the conscqucences of his
acts and the onc vwho, having talen them into considoration
abstaincd novertheleas from any tetiony, and on the other
hands the casce of both culprits, in the hypothesis in
vvhich the fearcd conscquences occurrcd and in the
hypothesis in which thcy do not occure

3¢ In short and as a conscqucnce of thie principlos
reccalled above:

Is puilty of passive complicity of violation of
laws of war only one vho, able to prevent that
violation from being cormiitted, did not do sos No
legnl presumption could bo invoked to cstablish that
the dofendant could howve prevented such violation of such
vholscsale or particular violations of the laws of war,
and the fallings from thelr professional duty op from
their moral obligations could not be considered 2s an
olerient of the crine of complicity by negligencos In-
prudonccy or omission unless tho erimes cormitted worc

»
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the dircct result of this norliscnco, inprudence or
onisslon, or could only have been cormitted boeciuse
of this ncgligeneo, imprudcnce or orilssions

Arc puilty in failing in thoir dutics towards
the prisoncrs of war thosc who by imprudonces noglirencos
voluntary disrcgard of orders or rérulationss crcatoed :
a statc of fact sultcd to the nultiplication of violos
tions of the laws of var,

The following constituto ag ravating ecircunstances
of the crime of falling in dutios towards the prisonors
of war;

2 The clrcwastwnc» vhoreby the defondant, having
anticipated or had as du.y to antieipatc bocause of his
officc tho conscquences of his imprudenco, nesligence or
non=obscrvance of ordors or regulations, cormitted it
ncvertheless

be The circumsta:  whoroby violations of the lavs
of war of the samec natuviw as thosc ocecasioncd by
imprudences neglifenee or voluntary non-obscrvation of
orders or rcrulations, took placce

arc liable:

as of punishrient by death those vho rcendorod
thonsclves gullty of passive complicity of violation
of the laws of war;

be of 1lifc iImprisonnont thosc wl.o rendered thone
sclves guilty of falling in their dutics toward tho
prisoncrs of war if thc said failings were accompaniecd
by at lecast onc of the abovo=rientioncd ag-ravating 3
circunstancoes

~=+ Ce oOf & penalty of imprisonnont of a linited
duration thoso who rendered thensclves Cuilty of faile
Ing iIn their dutios toward prisoncrs of Viara




Several times in cxrrossing ny opinion I preferrod
the oxprossion of natural or universal lav to that of
International Tawe The lattor has beon used too ofteon
to dofinc the vhole of the richts and obligations of
nations as a rcsult cithor of customs social convontions
treatics or agrecnentse  This wholce ean or cannot con=
form to the law shared Y- all fndividuals and all nations
but docs not identify 1t .clf with 1te It 1s to this 1law
that I have rescrved the quilification of "natural" and
"univorsals It oxist® outside and above nationss If
opinions differ as to Z:* nature, its oxistones is wot
scriously contestecd or coartestable and the deelaration
of this cxistcnee is sufficicnt for our purposce

-~
-~

Opinion relative to the Procecdinrs
of tho Tribunal =

Thouch I an of opinion that the Charter pornittod
granting to the Adccuscd guarantees sufficiont for their |
dofensoy I think that aeturlly these wero not cranted to
thone

Esscntinl prineiples, violation of which would result
in most civilized nations in the nullity of the cntire
procecdurcs and the right of the Tribusal to dismiss tho
case agiinst the .accused, woere not respoctode I will only
criphasize that:

4<¢etﬁf charges conecrned erimes of tho nost sorious naturc

C.lg
&‘,U\wim{,"“ Qe <Thc Defondantsy insplte of the fact that tho
|
|

proof of vhich lont itsclf to the freoatest of difficultics,
Jore direetly indieted U foro the Tribwial and vithout ;
' being siven an opportunlty to cndsavor to obtain and
V’ asscmble clenents for tlic dofeonse by moans of a preliminary
inquest conducted cqua®’ in favor of the Prosccution ag
of the Defense by o mar! trate indepondant of thomn both
and in the courac of whiel thuy would huve boon benoTittod
by tho assistance of the defonse counssle The actual
consequonces of this violation or principles have beons
in ny opinions particulcorly serious at tf o present case

fb“rgAVL b.ﬁg?ho prosccutlon was carricd out in personan
w
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and not in ror, the Prosceution claiming the risht not

to prosceuse all the suspocts At the smac tine; tho
Tribunal did not find itsoclf in o positicn to control,

on the occasion for the eisc P prohonded, that prosccu~
tion bec cxcrelscd in an ~qual and suffieciontly justificd
jjannor rogarding A1 jusilelable; on thoe othor hand, it
found itsclf oxposcd to tsscassing its soverity in m
uncqual and wajustified ways. The conscquencoes of this
incquality arc porticulakly apparmt and repretable 1Fa
ropgard to Bapcror Hirolud4o vhonm the trial rovealed could
have hoen countoed 2nong tha suspects and whose ~bscne¢
fron the tri~l, whilec noking ono wondor viether, if

his easc is rwonsurecd by & difforont stmdard, intornational
justico would merit to bn excreiscd, was cort:inly '
datrincnttl to the defeonsec of thoe 1‘.ccuscd.>

ALY oo The muncr in which daliborations were conducted

1y be contested ns to having assuced the Defcendants all

. the pusranteces which tho 1aw of nations prants thon ond

fuamich ean be swmarizod as follows: crl deliberations,
outside of 211 iaflucncco, benring upon All Hroducod
evideneos among a1l the judses Wio sat at tho trialss ALY Y
the part of tho judsiunt ralative to the findings of faet *
was prepared by o drafting cormittos and subnitted by the
lattor as its prepcrations progressed, first to & cormittec
of seven judges called thio '"i:jority'e Copy of this draft
wag also distributed to tha four other 1wnbors of the
Tribunnle Thz litter worc e¢illed upon to suinit thelr omn
viows to the majordity in view of their discussion, and
should tha ensc ariass, for modification of the draft,
But tho cleven judges wihich composc the Tribunal were never
called to mcet to diseuss orally & part of or in its
entircly this part of the judgronts

Only the part of t'. draft relative to individual
caoce was the objuet of oral discusslonss

In the coursc of 1the g nay boe e¢alled the period of
dsliberation scveral o ‘he judzes of tho 'Hinority!
subnitted in writing to .nach rember of the Tribw.al rioro=
randuns contiining remarlis induced by the ronding of tho
drafte Ccrtain of those romrks wiere rot:iined by the
m1jority ond ocensioncd the medifiention of the first draft
Also diatributed to nll tlie judgos of the Tribunal wero
tho drafts of onc digsentin: and another poasibly dissonti:
opinione

Ths placins of 1y simatwe 2t the betton of the

Judsment mmust bo intorpreted oo aclmevlidgacnt of the
reospoct of the custennry forms of the doliberations of
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fribunals. I consider it riy duty to deelarc hore that
1t eonnot be taken as acknowledgriont thorcofe I find
riysolf unable to dony or attest: (1) that all tho
Judgoss thosc of the najority as well as thosc of tho
riinority have taken cornizance o cach opinion cxpreossod
by cach judge as thoy would have donc in oral delibora=
tions wvhich would have nccessitated the prescnce of
cach of thorj (2) that points of law and findings of
facts adopted by the majority worc done so outside of
all assistance of porsons other tham judges; (3) that
all the cvidencc and only the cvidenco produccd during
the coursc of the trial was taken into considerations

-~

Verdict and Scntonces

A verdiet reached by a Tribunal after a defoctlve
proccdurc cannot be a valid once The najority having
oxprosscd their verdicty I will however nake lmovm rino
also subject to caution and rcvisable as it 1se

Inspite of tho violation of rulcs the respoct of
which was csscntial to the dofonme of thc Accusods and
perhaps becausc of its Ir cached the conclusion that
the culpability of the Accusod reoarding tho cecusa=
tion of erircs against peacc cannot be rogarded 2as
cortain,

Fron arnong the nurierous factunl roasons vhich
arc in favor of tho Accuscds I will only nention tho
two following oncs bocausc of their conncetion with
considorations of law which did not attract or rctain
tho attention of thc Tribunal:

1, Although it is not nccessary to tho prosccution
in tho prescnce of an officially promulgated law to
prove that the fAccused had knowledge of ite it is still
truc that tho judge cannot conderm the latter without
being cortain that ho was in & position at the date of
thoe facts considercd roproachable to discover tho
erininal character of thonme

Anyono was cortainly In a position to loarn

during the period covercd by the Indictnent that
conspiringe planning, proparincy initiating, or ‘waping
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an agrressive war was a crince But it is cvidont

that thesce oxpressions, conspirings plannings .otce

wore at tho tiric too vapruc to scrve in thonsclves tho
citizen of a nation called upon to play a part, whate
ovor it may bes in conducting the rclations of his
country with other countrics to forn an opinion on

the riorit of his conductes If the words conspirinis
planning, preparings initiating wvere at the tine
considored relatively casy to definc insofar as inter=
national repression is concerncds whon usod al oncs
their ricanins beeane infinitely norce difficult to spccify
whon associatod with the words "aggressive war',
Morcover, what was the part of rosponsibility befall=
ing the actual authors of the acts whieh the said
citizens were called upon te accemplish and which

they vory often accomplishcd by order or within tho
11mit of functions concerning which they weore subjoct to
control? So nany quostions over which before tho viar
riany students of intornationnl law had ponderod without
boing able t» rcsolve thore It soeons extrericly doubt=
ful to ric that tho Dcfendants wore in a position to
bottor succecd at ite Only the formal proof that thoy
had actually succccded could dispersc this doubt and
pernit the condermation of tho Dofondantse Indceds in
soveral parts of the judpgnont quoting discourscss
policics adoptcds ctces by tho Dofendantss tho viord war
1s accompanicd by tho cpithot agrressive in such a way
that the lattor scons to omanatc dircctly from tho
riouth or the pen of tho Accuscde Novers howevers daid
any of then in manifosting thelr foar, their desire of
a war, thoir offorts to assurcs inmpodos reotard the
outbreak of a war, spoak of this war as an aggressive
ware It 1s only by substituting tho conclusions drawn
fron the cxanination of thesc discourscse policicsy
otces to tho toxt itsclf of thesc discoursoss policios,
ctces that tho majority was able to writc tho findings
of fact npornittin;; to arrive at the confession on the
part of the Defendants of their pullt and inplicitly

of the cornizance of the lave

2. No diroct proof was furnished concerning tho
formation anonr, individuals lnowns on & known datos ot
a spocific pointy of a plot the objoct of which was to
agsuro to Japan tho dominaticn unaccepted by its in-
habitants of soric part of the worlde The only thing
proven is the oxistonco amoni; cortain influcntial classos
of the Japancsc nation of the desire to soat at all costs
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the donination of Japan upon othor parts of East

islae To this %ondoneys tho Dofondants adhorrod in @
pormancnt or temporary wayj but the question romains
completoly to ascortain whether by dolng this they did

or did not act eriminally. The questlon was noither
raised by tho Prosoccution nor answorocd by the judgront

of tho majoritys This tendeney developped up to the timo
when 1t crystallizod in tho doclaration of tho Pacific warr
The quostion of the responsibility of the lattor rogarded
as an isolated act and which, in riy opinions constituted
tho most sorious of acts cormaittod against peace romains
unansworcde It cannot bo doniocds it had a principal
author who csaaped all prosccution and of whon in any

casc the prosant Defondants could only be considored

as accoriplicos, If it 1s dosircd to make of theso
Dofondants sopething othor than ovontual acconpplices

and substitutc thoir rosponsibility to that of tho
principal aushore I will morocly quotc in opposition to
such a clainm the following oxtract from an ontry in

KIDO!s Diary, Exhibit 1190:

- e S A T i p———
EPT TR AT e
T N - s

"1 yisitod the Emperor at 3930 perie in rosponso
to his roquoste Ho snid that Princo PAKAMATSU had told
hin that the Nayy'!s hands wore full and it appoared
that ho wishod to-avold war, but did not kmow what to
doe I adviscd tho Enmperor to ask tho opinlons of tho
Navy Ministore the Chlcef of tho Naval Geonoral Staffy
and the Preniors for tho situation was recally gravos
Wo could not be too prudent in the ratters b 6s35
perte I again visitod thoe Empcror in rosponso to his
roqueste He snid that he had ordored the Prenier to
act according to progcran on account of the affirmative
answors of the Navy Ministor and the Chief of tho Navy
Gonornl Staff concerning the question as to the succoss
of tho war,"

’
* .
.

I have alrcady said that tho dofocts of tho procodurc
followed by the Prosccu*ion and by the Tribunal did not
pornit rmo to formulate @ definite opinion concerning
the quostions raisod by the accusations of crimos against
pcaccy The sare 1s necossarily truo regarding tho
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accusations of conventional war crimes and crines
acainst hunanitye

v('l‘hc most aboninable crimes wveoro cormitted on
the largest scale by the rioribers of tho Japancsc
polico and navy I cstoomcd I could say ncvorthclosse
and I will add thoro is no doubt in riy mind that
cortain Defendants bear o larpe part of the rosponsi-
bility for thoms that others certainly rendered then-
solves cuilty of serious failings in the duties towards
tho prisoncrs of war and towards hunanitye I could
not venture further in thoe forrmulation of verdictss
tho oxactitude of which would be subjcect to caution
or to scntoncoss tho cquity of vhich would bo by far

too contostable .)
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