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12 Novc nbcr 1948 

r.Ifil!OR:.1JDUM : 

TO 

FROM 

RE 

ThD Gcnor :'\l Socrc t nry • Intcrnntionnl Military 
Tribunn l f or tho Far En.st 

The J~ <Jnbcr fl"Or.t Fr:~:'.'lcc 

Dis~entinc J~ac~e nt 

I n conforn'"lnco o.nd for purposes i ndicated by tho 

decision of tho Tribtm0. l , nttnchod he reto is duly 

s i c nc <l ori:;i nn l of r:rJ diss cntint~ judGnont·. 
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/ 
DISSENTING JUJ).rMENT OF THE MEMBER FnOM FRANCE 

OF THE 

INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR EAST 

Thou. ·h dissentin·· fro:-1 the najori ty both on 
questions of law and of fact1 I did not at first 
intend to !teep on record ny disar reenent in the forn 
of a dissentin;: judr·;'lent. , I was under the inpression 
that the naj ority decision woul d be pronounced in 
the na.ne of the na jority so as to exclude the possi­
bility of any final silence on ny part beinr nis• 
understood as r:~f concurronce in that decision. The 
ma jority, howe ver, ultimately decided to announce its 
decision simply in tho name of the Tribunal. In these 
cireur.lstances, in fairness to the Accused '· I consider 
it to ~e my duty briefly to 1 i vo express ion to nry own 
view of the questions of fact and of law in•1olved in 
this case insofar as this view differs from that of the 
majority. 

Constitutionalit\ of tho Creation 
of tho Tr bunal 

It is to a superior authority rococnized as such 
by all the partios concornod or most of thorn that 
boloncs the ri:·ht of settlinr difforonces amonc parties. 
The acceptanco of thi s principle within oach nation is 
suffic i ent proof of its conformity to natural and 
univorsal law, rospoct of which indood supplios tho 
very foundation of law and civil soc i e ty. A Universal 
authority vrould bo tho ono competont to create tribunals 
to judce individual s accused of crimes acainst univorsal 
ordor. But for want of an orcanism endowed with such 
universal authority. ho who possossod of actual powor 
and moral authority sufficient to assume that duty can 
sot up tho necessary tribunals for the trial of porsons 
suspoctod of acts supposod to bo in criminal infrinGe­
ment of natural and intornational l a\'1 , For this 
purpose he can r ive tho rules of prooodure for socur­
in[' the appearance of tho Accused before the Tribunal 
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\ 
for tho judgment of tho Accused us o.lso for execution of 
tho jud~mont. 

Tho crime s committ ed against tho people s of a 
particular nation arc also orimos committed against 
members of the u.1ivcrsal cor:nnunity . Thus, the do facto 
authority which can or13anizo the trial of crimes aco.inst 
peace and against humanity co.n, if it finds it :opportune, .. 
prosecute for crimes asainst peoples of particular nations 
a lso alone with them. Tho la\'r to be applied in such caso • 
however , will not then bo of a po.rt!cular nation. tho 
victor or tho def eat ed , but that of nll nations~ 

The author! ty \'thich assumed tho duty of sottinG up 
tho ne cessary tribuna l for tho tria l of parsons accused 
of crimes acs.i inst unive rsa l l o.VI vrould find itse lf dis­
qualified 1r , by doing this. it dolibor a t oly rofUsod to 
cr ant to the Accus ed tho mo.ximum ~uarantoo possibl e for a 
f a ir judcmcnt,. The best proof of its good-will on this 
point wi 11 be to r,r nnt to tho Dof ondonts at l oA.st as 
much euo.r ant oo a.s it vrould gr ant to his ovrn nationals for 
tho judgment of crimes Yrhich thoy commit against interna l 
order• 

l~ttributin~ to criminal activit i es the wars which 
p l ayed ho.voe in t he Far East durine tho period 
concluded by the s ui,rendor of 2 September 1945• the Allio.d__. 
NE-ti ons wer e , o.s o. c onsoquonc o of t ho o._bovo-=.~rOnCd 
pri nciple s . perfectly qualified to creat e tho Intcrna 1onal 
?.1111tary Tribun~l for the Far Ea.st . Tho_9.1.ap.os.-i-t-1~ -
thC:-Clillitor npproved nnd promuleatod on-19 J anuary 1946 
in t he ir nar.10 by the Suprume Comr.io.ndor for tho i'~llied 
Powor.s su,P•1r abundantly manifest thoir ~des ire to ~ssure tho 
Do.f cndo.nts the maximum c unrnntcos poss 1ble • If it is truo 
that a f ovr of thos e c uarunt ces consider ed indispensable 
by the conscienc e o.nd univor so.l r eason , o.r c not express ly 
Gr anted by the Charte r, it is no l osn true tha t they arc 1 

T
not

1
brofusbod 

1
t hiJm

1
. and tho.t t he nuthorizo.tion e1von to tho (. 

r u~nl y irt .cl o VII of tho Charte r to draft and amend ] 
rule s of proc 0duro cons i s t ent with the fundamental pro-
vis ions of this Chnrtor is equi vo.lont a t l oo.st in this 
r e spect to the direct GI'nnt of th os e guar o.ntocs. 

Tho f o.ct thnt tho authors of tho Charter vrcro 
prooisoly the victors o.nd that only the u overnmcnt 
l enders of the dof eat od na tion could be prosecuted could 
not b o t nJ{cn into cons idor ntion o ithcr.. It is sufficient 
proof of the c ood-\'rill of tho Allie s tho.t instead of 
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punishing tho Def endants without any tri nl of any kind. 
thoy turned them over to a Tribunal fr oo to acquit them. 
Moroover1 tho political non-orr,rm1zation of the world is 
to bo blamed for tho f a.ct tha t a decision prior to the 
trial--tho one oxcludinr, tho eventual proclamation of tho 
r esponsibility of tho conquoror s --was r onchod by tho 
victorious nations both judBOS and parta kers i n this 
decis ion . Inaction on tho part of the victor nations 
would hnve deprived tho \'rorld of n verdict, the necessity 
of vrhich vras universally f e l t . 

In the lir,ht of t hose r emarks may be r e j ected all 
the obj ect ions made by tho ' Dcfonso to tho richt of tho 
1~ 11iod Nations and to the compc.:toncc of the Supremo 
Conrno.ndor for the i.lliod Powers i n the ir name to se t up 
tho Internntional Military Tribuna l for tho Far East and 
confer on it the jurisdiction purported to b o crnntod by 
the Ch'.lrtor. 

Jurisdiction of tho Tribunal 

If the word 'jurisdicti on' is ncooptod in the sonso 
in which i t i s u s ua lly r ococnizod , it moans and signi­
fies the limits \'/!thi n which a. court ha.s authority to 
honr and deter mine a cause or causes . 

It mny be noticed in pass i ng that nny assumption of 
or1m1nnl jurisdiction docs not i n itself imply cr1mi­
na11 ty of tho f ncts or tho net s i n r e l nt1on to which 
such jurisdiction i s assumed . This i s particularly truo 
when the authority which r e l ays tho f acts t o tho judc;cs 
is not the one qunlificd t o l ogi s l a.to on the ir criminality. 
Tho r of or cncc to tho judges onl y implies that in tho 
ost i mnt i on of this authority tho f acts or tho ac ts in 
question a.r e certni nl y or porhnps crimes . 

The jurisdiction in r om of tho International Military 
Tribu··1nl for t ho For Enst i s determined by the Potsdam 
Declar a tion of 26 July 1945 • t ho net of surrender of 
2 Septombor 1945, tho Moscovr Conf or onoe of 26 December 
1945 1 and by J.rticlc V of the Chnrtor a.pprovod on 19 
J nnunr y 19l~b by the Supremu Commnndcr for tho 1~11icd 
Povtors , establishing t he IntC'r no.tiono. l Military Tribuna l 
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for the Fo.r Ea.st . This jurisdiction is mnnifostly 
limited to tho facts which could be deeds only of the 
pooplo of the enemy nations or of ronogo.~cs . 

Tho Charter docs not limit o.s to do.to the facts 
susceptible of b ~ inr, prosecuted o.nd it cnn be o.ssumod 
thnt only the norm::ll rules of prescription. if any ;, o.s 
nccoptod by conscienc e o.nd un:verso.l r eason would limit 
tho act ion of tho Prosecution. However• it is to be 
noted tha t the Far East commis-ion in its session of 
5 hpril 1946 in ndoptinG tho policy in rocard to tho 
appr chcnsion1 trial nnd punishment of wo.r criminals in 
tho Fnr Ea.st s eems to have had in contemplo.tion some 
limitation in this rospoct . By its committee number 5: 
"wnr criminals" • it snys: 11 tho offense nee d not have 
boon committed after o. particulo.r do.tc ••• but in gonoral1 
should hnvc b een committed since . or i n the period 
immcdio.tc ly pr .. ccdin~ tho Uukdon Incident of 18 Sept ember 
1931• The propondcrl'\nC C of co.sos mny bo expected to 
r e i nto to the ycnrs s incc tho Lulcouchio.o Inc idont of 

7 July 1937 •II 
In the lir,ht of this text and of tho r eport 

o.dopt od on 24 F0brunry by tho Lco.r,uc of No.tions Assembly 
n-ccord1nG to which 11 \"thilo nt tho orir,in of the state of 
t ension thnt existed b efor e Septomb0r 181 1931• certain 
r esponsibilities would np-pc9' to bo on one side and tho 
othort no qu0stion of Chinese responsibility clll1 arise 
for tho development of events since September 181 1931"• 
it c~n b e oonclud0d thnt i n tho mind of tho Fo.r ERstorn 
Commis s iont whoso above-mentioned policy was transmitted 
to tho Supreme Commander for the J.l"liod Powers• tho l 
f acts of the so.me co.t or:ory o.s thos e of U>.ko }(ha-~san and Khnlk~:tn Gol River did not fi r urc with ~those contemplated 
for ~osocutiori~ Without doubt c. h owever, if they can be 
ostobi~shed o.s h~vinc formed e.n int:Gr al po.rt of the 
v1hol.:- of the f!l·~ ts ,.m1.~c,ntes t edly r ..: f 0rrod to tho judgment 
of the Tribu:·1nJ. · \.hey would vnlidly come wi thin 
oocnizancc of the Tribunal . 

,. 

In th0 opinion of the mo.jori ty "ns o.11 the 
Accused ~re chur~ed vri th the conspiro.cios, it is not 
noccs s ury~ in r espect of t h ose it ~uy find nu1lty of 
conspirucy 1 to ent er convictions also for~~lo.tmin~ and 

4 

J . 

PURL: http://www.legal-tools.org/doc/675a23/



propo.ring or in other words to t ake into consideration 
nor to enter convictions upon counts 6 to 17 inclusi~o." 
Further, aecordine to tho majority, 11A conspiracy to 
wage agcrcss ivo or unlav1ful war arises when tvto or more 
persons ont or into an aerooment to commit that crime" 
and• of course • those who adopt thn purpose of tho 
conspiracy and plRn Rnd prepare for its fUlfillmont 
b noomc conspire.tors. From this l o.st r emark it vroula 
not necessarily folldw that he who ha:s conspired haa 
l at er plahnod and prepared. In other words. tho majority 
justly a:cqcpts '£ls truo that conspiracy and preparation 
ar o two distinct th1nes. In my opinion, and in view of 
tho abovo•montionod definition of conspiracy. the 
plannine and preparinr, are more serious matters than 
the m0r e conspiracy; consequently. they must b o taken 
into consider ation by tho Tribunal and should be t ak m 
as the basis for conviction if found established. 

Tho majority did not de em it necessary to take 
into considcrntion counts 37 n.nd 38 which charge 
consp~r. ~ to murder, nor. for tho same r easons, invoked 
count 43 nd 44 vLhich char ce conspiracies to cor.rn!t 
crime i breach of tho l aws of wo.r. J. lthough, for 
r easons indica t ed l o.tore I am in accord vrith the conclu- ~ 
sion of tho majority r e l a tive to counts 37 and 38, t 
do not shure the ir opinion r ocarding counts 43 and 44~ 
In my opinione tho r easons gi von by tho majority conc ern­
ing co~ 37 and 38 vtould not apply to the case of 
counts ~and 44. · 

Tho ma jority expresses itself i n thos e terms 
(Chapter II• pages 11 and 12): 

"Counts 37 and 38 chnr gc conspiracy to murder. 
Article 5l sub-pnracr aphs (b) and (c) of the charter , 
deal vtith Conventional War Crimes and Crimes ac;ainst 
Humanity. In s ut--par ac;r nph (c) . of tho '~ticlo 5 
occurs this pnssacc: •Leaders. or ennizcrs. instigators 
and accomplices pnrtic ipntinc i n tho formula tion or 
oxocut1on of a connnon plnn or conspiracy to cotmlit 
en y of tho forcc;oinG crimes ar c r esponsible for a ll 
acts performed by any person in execution of such 
plan•' A similar provi sion appeared in the Nurcmbo~G 
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Chnrtcr a lthouch tl·c r o it wns an ind ependent po.ro.-
c;r nph and was not , us i n our Cho.rtor , incorporo. t ad in 
sub-paro.6rnph {c). The context of this provis ion 
clearly r ol o.t c s it c xclus ivo ly to sub- po.ro.cr C\ph {o.} • 
Crimes o.cn i nst Peace 1 as tha t i s the only cntoc ory in 
which a •common plan or conspirncy ' i s stat ed to be o. 
crime . It has no npplication to Conventional War 
Crimes a nd Crimes ncqinst Humnnity ns conspiracies to 
collU'lit such crimes nr o not mo.de crimino.l by the Charter 

of the Tribun~1 ." 
Tho r eo.soninB is b a s e d upon the assumption that 

in hrticl e 5 of t he charter "crimes acn inst poacc is 
tho only ca t ce;ory i n v1hich n common plan or consp i racy 
is s t a t e d to b e a crimo." Thi s stRt emont • r epeated in 
other p r..rts of th0 judGmcnt • s ocms to b e mi sleading• 
Nowhe r e in .-rticlo 5 i s it stttted r e r,ard inc; the facts 
l istod u.'1dc r the ·h cndinG of Crimes nc;a inst Pence • 
Conventiona l Wnr Crimes t or Crimos nenins t Humanity, 
tjl.Rt t}'l.~ nr..Q.. _crir.ico . It i s only said--0. propos of 
tnos c f ac ts nlrc aay accompanie d a s subj ects of the 
s entence by the epithet crimo--that they o.rc " crimes 
cominc within the jurisdict ion of tho Tribunal for 
Vlhich ther e sh:tll b e i ndividua l r csponsib ~ lity .

11 

In 
other words , the: purpose of t ho s econd p~1.rl1.Graph of :~rticlc 5 i s not to cnuncio.to thnt the pnrticular fact 
liste d t her e i n is a cri me , - - n ot to de fine Crimes 
n.cni nst Humo.:nity- -but to sta t e t ho pri nciple that 
r ecardinc f'.lcts qualified o.s \'m.r crime s • e tc. , which 
do cone wi t h in t he jurisdiction of the Tribunal , there 
sho.11 b e individua l r esponsibility . It c nn moreover bo 
stnt c d t h :lt the list i nc i n ;.rticle 5 of o.cts-tnumer a ted 
ns dcservinc:; t h o qun.lificntion of Crime s o.r,ninst Ponce , 
Convcr.tionnl Wo.r Cr i me s nnd Crimes ~r.n.inst Humanity 

i s not linitntive . 
S1 :nilnrly , the o.lre n.dy mont io~,J d policy of tho Far 

Eo.st0rn Conmi s3ion stn.t o s the f ollov1i nC : 

lo Tho t orm fW:tr Crimes ' o.s u s e d h or e in included 
{n ) p l R!111 inr t ~r0pn.rntion •• • (b) Viola tions of the 
lnvrs of customs of vmr9 Such violA.tions shal l include 
but n ot b :"'l limi t c d to murd<- r • illtro:-ttmont , e tc • •• •" 
J.s t h <' l nttcr , pnro.~rnph (c} spoaks of other inhuman e 
deeds c orron::.t.t e d •:rno t~(.r or not i n viola tion of tho 
dome stic l aw of the country v1h er o porpotrntcd. 

6 
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If t us is succcsted by the ma jorityt. it could be 
inforrod from the first part of tho J.rtic l e 5 that tho. 
author of the Charter implicitly decided that tho common 
plun or conspiracy for the a ccomplishment of o.ny of the 
previously onumern t od fo.cts \'10. s a crime , it could equa.lly 
b e inferred from tho i nst sent on co of t he s nme nrticlo' 
the author of tho chnrtcr implicitly nddod conspiracy 
for Conventiona l crimes nnd for Crimes nca inst Humanity 
to th~~ l t of ~acts stat ed to bo crime i n the prccodine 
lines . he normal loGico.l cons equoncos of t he assertions 
of th mo. jority. - -namely that instead of o.pplyinG tho 
l ast four linus also to conventional war Crimes and Crimes 
ng"\1nst Jium'1.n1tyt they should b e t nkon only a s ~plying 
to Crimes acninst Pcnco- -VIOUld l oad us to tho highly 
improbable conclusion thnt the l ender s . orgnnizers t 
i nsticntors and accomplices purticipnt1ng in tho execution 
of tho ncr ccment to comr.iit a conv~ntionnl war crime or a 
crime n.r,u i nst hum'lnity ~·rould not be r csponsi l o for all . 
acts performed in execution of such n pln For instancot 
tho Jnpo.ncs e scholar vrho would have dee d with the ni d 
of n t:on or'll to utilize and vrould ho.vo utilized a 
discove ry co.pnblc of nnnihilo. tinc; in one blovr the popula­
tion of rin entire r cc;ion vrould not be r esponsible for 
any such ruth l ess destruction if it we r e effectuated by 
soldiers nctinr. upon the order of o. cenor nl . 

A n truth. ther e is no r eo.s on why tho J'i lliod 
Nat;ions would hc.vc r e fuse d to submit to tho action of 
justice t he conspiratoria l o.ct s . such o.s for tho destruc­
tion of '.ln e:itire popula tion. which could ho.~.,)'ecn more 
abomi nable t !'l·l:t tho.t f or o.n o.ccrcss ivo war 7 

Whnt the o.uth ors of t he charter \"rishe:d to submit 
to t he TribU-Y\O.l vrcr c not , us i s or di nnrily tho case, 
ovcntuo.l r ac ts vrhi ch would come within t he scope of a. penal 
definition previously cstnblishe·d by n qua lified leGislntor • 
but on tho contrflr~( • f act s nlrc ndy committed and specified 
concerninG ''lhich tho Tribuna l itself wi 11 hnve to decide 
vrhother they vrer c in f a ct and vnlidly subjected to penal 
sanctions by a compet ent nuthority nnd to i nvosti cnto and 
decide whe ther the J.ccus od wer o the a uthors of them. 
Under these conditions the Tribunal hns the ri ght to 
examine tho f acts submitted to it with due r egard to all 
the qunlificntions r oco[)'l izcd poss ible by the conscience 
nnd universal r eason; it is its duty to examine those 
of the:m tho.t would ontnil t he most s ever e s anctions • . 

A A • 

,. 

7 

'--:1 l 

PURL: http://www.legal-tools.org/doc/675a23/



The Substantive Law 

:.ccordinc to the nnjority judcr.icnt 1 11Thc i c.w of 
tho Chr.rt .~ r is de cisive nnd bind i nc on t h e Tribunnl •• • 
In the trinl its !"'.lcmbcr s hav e. :::io jurisd iction exce pt 
such ~s is to b e fou.!d in t~c Chnrtor ••• In the result~ 
tho Mambc.rs of the. Tribunnl b e i :1t: othcr wis 'J nholly 
without power in r e spe ct to the trin l of the O.'Ccused, 
h nvc be en empower e d by t h o docu.~onts , \'Thich constituted 
the Tribun~l a nd ~ppointcd t h em ns n cmb c.rs to tr7 tho 
nccusod but subj e ct n lvmys to t he duty and r e spons ibility 
of '1ppl7{i n;:- to th<, tri'\ l t h :: l o.VT s e t forth i n t h e 
Chnrtor . 11 

f>ftc:r h~vinc r-.n 'l l y zc d o. r. follows four of the 
subst '\n tinl c row1ds of tho d of on s c. cha lle nge to the 
jurisdiction of t h .... Tribun·\ l (Chnp t o r II , po.r,c. 2) : 

11 (1) Thn ;.111c d Pc\·1ors ~ctinr.: t h rouch the 
Supreme: Connnn~1dor hnvn n o '.uthority to include in the 
Ch"rtcr of the. Tribun'l l n.nd to d osicnrt t e a s justici'lblo 
'Crir.ios nc'li!l~ t Per.c c ' (J .. rticlo 5(n)) j 

11 (2) ,·. c::cr oss i vc nr.r is n ot p <: ll s c illoG:il nnd 
t he Pa ct of P'."lris of 1928 r cnou.11ci:1c: w:ir as :l.n instrument 
of no.ti ono. l policy do(: S :not < !11 'lr Gr.. tho n oaninc of war 
crime s nor co:1s ti tuto './t '.\r n crime ; 

"(3) W:l.r is t he "..ct of r. n'lt io~ for v1hich there 
is no i ndivi<lu": l r ·; zpo:1sibilit~r unde r i n t crn:l. tionnl l!\','t; 

" (4) The provis io:1s of t h e Chn.rtor nr .; • ex post 
f 'l.cto ' l~ ~ isl~tion o.r.d ther1~fore illc s .11 ••• 

11 

the rn j ority conclude s: 11Si!1cc tho l o.vt of t ho Charte r 
is d ecisive ::n d bindi!"!C u p on it this Tribu1a i is formally 
bound to r e j ect t he first four of the, above ••• contentions." 

From t he a bove - quote d s t~totlents , it nust be 
conclud ed t hrl t uccor<lin~ : to the m-\ jority a substa nt i ve 
l nw i s furn ishr:d bv the Ch'\rtc r , th ·t t this subs t antive 
l o.r1 is the 'one to bo ~ plied to tho jude mcnt of tho 
;~ccuscd '.lnd th~t t he Tribunn l could not for 11ny r onson 
·.·1h'ltsoovor r .:i fuse to ~\:)pl~· it. 

It i s tru<' t h o mo. j ori ty d c f cn d 0d its judcmont 
o.cnins t s uch nn i n t l'.:rpru ta. ti on in s c vor:-tl p l s:tccs and 
ospc ci'1lly i n the li!IOS imr.iedin t c ly follovtint:; th e nbovo­
quotc d pnsna!3e which stn t o (Chnptor II t pnc c 1): 
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"Tho forocoinC oxprossion of opinion is not to 
bo tokon os a.i pportinc; tho vi ow • if such viov1 bo hold, 
that tho hlliod Powors or any victor nations have tho 
richt under internntionnl l.av1 in providinc for tho tria l 
and punishment of wnr criminals to cnnct or promulcnto 
lnws or vast in their tribunals powers in conflict with 
roooenizod 1ntorna.tion!\l lnw or rulos or principles 
thereof. In the oxorciso of thoir richt to croato 
tribunals for such a purpose nnd in conrorrinc poV1ors 
upon such tribunals bollic;oront powers r.ioy net only 
v1ithin tho limits .or intornf.ltionnl la.w. 11 

Bu.~ othor pnssaeos of tho judcr.ient . such ns those in 
wht:h tho Tribunal doclt\ros not boinc o.blo to soo a 
cr1mo 1n tho conspiracy for a conventional war crimo 
on a crir.io a~~inst humanity. show novortholess that 
this 1nto~protat1on rovonls tho ronl cuidinc viow or 
tho mnjority. 

I ennnet sharo such n viovr. SupposinG• which, 
howovor, is not tho onso hare, tho.t tho nuthors of tho 
Charter had tho intontion themsolvos to mnko crimos of 
tho f~cts onur.iorntod undor the hondincs Crir.10s nGninst 
Ponco , Convontionnl War Crimes, or Crimes ac;ninst 
Humanity, tho fact vrould still romnin that tho Tribunal 
would be compotont to oxllt!lino ox-officio tho loeality 
of thoso substontivo provision~, and if it found thor.i 
to bo beyond tho compotonco of thoir nuthor, to rotuso 
to apply thor.i. It would bo obliced to do so if it woro 
so urcod by tho '~ccusod • . It wns clninod thnt bocnuso 
of tho f net of the nccoptnnco of their appointment, tho 
Mombors of this Tribunal could not deny tho validity of 
substantive rules included in tho Cho.rtor. This claim 
is without foundnt1011. It is possible thnt n judco 
mnkos for himself n rulo to nccopt a \'Tork only from on 
nuthori ty v1hoso decisions or opinions ooncorninc tho 
substnntivo l aw ho has previously lmown and a.pprovod. 
This rule is in no pla.co written into tho lnvr_nnd 'its 
r,onornlizod npplicntion would jeopardize nny I)ropor 
ndministrntion of justioo. Tho npprobntion civon to 
tho l~w by tho judco outs ide of any judicial forum 
cannot bo mado to provnil ncninst tho parties; it r.1Ust 
be aubrn1ttod to o. scrutinizinc oxo.mination vrith tho 
probable co~soquonco of a contr~ry decision. 

Actually and contrnry to tho opinion shnrod by 
the majority in certain parts of its judc;mont .• thoueh 
rojoctod 1n others, nowhoro do tho authors of the 
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Cho.rtor express their dotormin~tion to make crimes of 
cort ct in fo.cts or to r,ivo definition of .c.,_o,rt'Rin crimes. 
Article 5 of tho Churtor only furnishes an enumeration 
of acts v1hich , listed under tho throo titlos of Crimes 
acninst Peace, Conventiona l War Crimos, nnd Crimes ncainst 
Huma~ity, nrc oJ. loc od crimes cominc within the jurisdic­
tion of tho Tribunn.l for which thoro shnll bo individual 

. responsibility. 

It is novortholoss exact that tho terms of tho 
acts which rosultod in tho creation of tho Tribw1al 
involve thnt in t h o minds of tho authors war ns an 
i nstrument of national policy or aeerossive war is a 
crime. C6nsoquontly , if those acts do not constitute 
the law and nro not ns such bindinc upon tho Tribunal , 
they nre novortholess ns ovidonco of that law. 

It wa-s statod by tho mnjority th{\ t the sif,nine 
of tho Pnct of Paris implied tho s'rtmo proposl ti on ns 
do the nbovc-rnootioned acts. In my opinion this is not 
the caso . Tho ·si i:;na torios of . the Pact wer e Rblo to 
out l aw the vm.r a s an i nstrument of nation11l policy · 
without troublinf thems elves to know to what extent 
society· would bo authoriz ed to GO towards repression of 
ovcntunl violations of their ncroomcnt. But tho fact 
that those sicnntorics did not wish to. or simply did 
not consider dccidin;: tha t war as an instrument of 
na tiona l pplicy or thnt nr.crossivo war wns a crime 
doos not in tho lonst i mply that they beliovod it was 
not a crime . 1 

I 

I 

Thoro is no doubt in my mind tha t such a war ~s / . ; 
and nlwnys has boon n crimo in tho oyos of r enson nnd 
W1ivors 'll conscience • --oxprossi ons of n~ tur'\l l a\'f 
upon which an i nt or nntionnl tribuna l cnn nnd must 
b~so itse lf to judco t ho conduct of t ho nccusod tondcrod 
to it . 

,. A 

Thor c is no doubt c ithor th~ t tho individunl 
c~nnot shelter bohi nd tho ro spons ibil~ty of tho community 
tho responsibility which ho i ncurred by his own acts. 
Assuminr, •that ther e exists a colloctivo r 'esponsibiltty,. 
obviously the l nttor c~n only bo added to tho individuQl. 

' 
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r espons ibility nnd c'\nnot e liminnto tho s~mo . It is 
bccnuse they ar e inscribod in nntural l aw nnd not in tho 
· onstitutive acts of tho Tribunal by tho writors of 
tho Chnrtor, whos o honor it is, howovor, to havo ro­
cnllod them, that those principles impose themselves 
upon tho respect of t}1cv Tribunal. 

In the licht of those considerations will apponr 
the justification of tho r ojoction of tho objections 
of tho Defense based upon tho principle "nullum crimon 
sine l oco"• upon tho pri~ciplo of tho non-rctronctivity 
of laws, or upon tho nullity of tho dispositions of 
nrticl e of tho Chnrtor sottinc forth tho principl e of 
individual responsibility. · 

A A 

' It was .further contended n propo~ of the fncts 
nlloced by counts 25 and 26 of tho Ind1ctmont--attacks' 
in tho ar ea of 'Lo.ko Khassan and of Nom.onhnn--that 
bocauso of tho nusso•Japanose acrooments of 19 kpril 
1938 and of 9 Soptombor 1939 • then of 9 Juno 1940 
and li.pril 1941 r tho rosponsibili tios if any involved 
in such acts r assumi nc thoy were. of a nature to merit 
a penal sanction : wero pArdonod. Tho majority ro- . 
jocted this demand upon the crounds that "in nono ot 
tho a.crocmcnts on which tho i::lofons o argument is based was 
o.ny immunity· ··r :--.!'1t C.d· :;r•r '.P.s .. t:to '" q,u: t t1 ~.n of' ],1 :>..~ili!iY • 
criminal or otherwise dealt with." I sharo the con­
clusion of tho mnjority thoUl)h for rousons somovhat 
difforentft Silonco rer,nrdin6 the acroements i n quostion 
is not i n itse lf Rlono conclusive. It i s concedod by a 
certain doctrine that tho sicninc of an acreemont destined 
to t orminnto a difforonco is supposed to rule out all 
richts of r epnr a tion. But thoro it cnn effect only tho 
question qf tho rcpur ntions vrhich tho parties O\'lO to ono 
another . Ono could not c o beyond th~t: no individual, a~ 
l east to tho extent of j o opardizinc it, can dispose of 
tho r .i cht of socie ty to prosocuto criminals. Undoubtedly, 
as in tho na tiona l order of thincs , time limits must. bo 
assicned to this richt of socioty and consideration of delay 
shall come in in an notion on tho part of tho latter in 
internationa l ordor a~ in na tional ordor; but t ho facts in 
quest! on can be considered not only as isolntod facts, 
the prescription of which could havo boon invoked, but nlso 
as part of a whole w1it of f acts, tho culm1nat1nr, dntc of 
which ls suffic iontly r econt. so that tho r e cannot s-oriously 
bo any question of proscription • .. .. .. 
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Convont ionnl war Crimes 

Thero con bo no doubt that on all steps of its 
hioro.rchy tho mombors of tho J apanese i~rmy and Police 
made thcmso lvos cuilty of tho most abominable crimes in 

- respect to tho prisoners of war, intornoos nnd civilians 
or tho occupied roc ions • 
.. 

The Defend an ts nro specially aocusod or not ho.vine 
prevented tho rn1stroatrnont or tho prisonors. While 
settinc forth tho substantive l o.w , which nccordinc to 
tho mo.jority \rrould mnko n crimo of this ino.ction, tho 
majority invokes 1.rt1clo IV of the Hacuo Convention in 
tho followi nc terms: 

"Prisoners to.ken in vmr and civilian i nternoos 
a.ro in tho power of tho Government which captur.os them. 
This was not a lvrnys tho caso . ~or tho l as t two centuries, 
hovrover. this position has boon rococnizod nnd tho cus­
tomary law to this effect wo.s formally embodied in tho 
Hacuri Convention No . IV of 1907 and ropoatod in the Gonov~ 
Prisoner of \Vnr Convention of 1929. Rosponsibility far 
tho care of prisoners or V1ar and of c1 vilian 1ntorn"os 
(nll of whom wo will refer to as •prisoners•) rosts 
therefore vrith tho Govor nm"nt having them in possession. 
This responsibility is not limited to tho duty of moro 
maintenance but extends to tho prevention of mistreatment. 
In particular, acts of inhur.ianity to prisoners whioh 
nro forbidden by tho customary lnw of nations as well 
as by conventions aro to bo provontod by tho Govern• 
mont hnvin[; responsibility for tho prisoners." (Part J., 
Chapter IIt paGes .6 nnd 7J• 

J~fter ha.vine assorted that from tho abovo•mcntionod 
article r esults for tho detainer of tho prisQnors penal 
r esponsibility for the ill-treatment ~hich they did not 
prevent. tho majority procoodod to specify what was 
~oant by Government: ~In conornl"• states tho majority, . 
tttho r ospons ibility for prisoners hold by J~pan may bo 
stated to have r os tod upon ( 1) Mombors of tho Govornmont; 
(2) Military or Nnva l officers in comr.tand of forMtions 
hnvinc prisoners i n their possession;, (~) ••• : (4) 
officials. whether civilian , military or na val!, ho.vine 
diroot and imrnodinto control of prisoners. 

T~oro is no doubt in my opinion that tho porsons 
listed above cnn under cortoin conditions bo hold cuilty 
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for not proyontinc mo.ltroo. tment.· But this responsibility 
oort "1i nly. docs not rest on J1rticlo IV r ef errod to above' 
tho exact te.x~ of which is a s 1rcllows: 11 Pris onors of '/la.r 
ar o in tho povtor of tho h ostile r.ovornmont but not of 
tho individuals 4r coras who onrturo thoni. n !r this 
articlo is to bo cons! or od as tho founda tion of tho 
rosponsibility of tho mombors of tho Govornmont. it 
would bo noccssary to ndmit--vrh1ch isn't possiblo--
thnt it e xonor a t o s from t ho s amo r ospons.ibility tho 
i ndividuals or tho c orps which oo.pturo tho prisoners. 

Studyi~G tho conditions under 'llhich t he persons 
in whos o pOVTcr nro th<. prisoner s , bccooc r ospons iblc , 
tho mct j ori ty foros c os the ons os vrhcr o : 

(1) Thc s o pars on~ fnJ. l to cst~b lish an ap~roprinto 
sys t on to s ocuro proper tront mont and to pr event r.10.l­
tro~tmcnt of prisoners; 

(2) Thoso per s ons havi nc c stablishod such a system 
f '1!1 to s ecure 1 ts oontinu od and offio i ont u orkinc ; 

(3) Thos o par s ons noc;~ot to ·l onrn of t he r.~pl1cn­
ti on of t ho system; (1~ doesn't s oom nocosnnry thnt this 
noelir,enco ha vu cons oqµ? ncos). 

(4) Thos o persons had knovrlodr,o thil t such ~~rimos 
wer e boin[: c or.nnittod and havtnc such knowl cdce they, 
f a iled to t nko such stops as wore within thoir powor 
to provont tho convniss i on of such orimos i n tho futuro; 

(5) Such cr1??10 s hav1ne bcon cor.unitt~'d• thoso 
porsons ar o a t f ault i n h~vinc f a iled to acquirQ such 
knowledge ; 

In t he l ast t v10 ca sos , 1tit i s not onouch for tho· 
oxculpntion or a per s on , othc:r wiso r osponsiblQ, for 
h i m to shov! t h'1t he nc.coptod a ssurQncos from others 
moro directly a s s ocia t ed vii th tho control of the prisonors 
if hnvint; r cGnr d to t ho pos iti•n of those others, to tho 
frcqu oncy or r oports or such crir.ics , or to any othor 
circums t ances ho should have b oon put upon further 
~qu~.ry ~-s to whe t her thoso ns surnncos VTOr c true or un­
true . Thnt crime s nr c notor ious , nunorous nnd v1idos pr ond 
a s to time nnd pl nc o nr o mnttors t o bo consider ed i n 
ir.tputinc knovrlodco . 

(6) I .. monbor of n Cnbino t vth ich colloctivCJly, 
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o.s one of tho princ i pnl orcnns ·of the Gove r nment• is 
r ospons iblo for the cor e of pr i son(;r s i s not nb sol vod 
fror.1 r ospoonibili ty if • ha.vi ne knowl c dco of t he cm~isal. on 
of t ho crincs i n t :1c s ons o n lr ondy d i scussed , a.nd oni tt­
i nB or f n i linc to so cure tho t ·1kinc of measures to 
provont tho o onu~iss i on < ' such crinos i n the futur e • ho 
el e cts to conti!'luo ns n ' .omb cr of t h o Cnbinot. This is 
tho p os ition oven thour·h tho D0partr.iont of yrhich h e ha s 
t ho chur c o is not diroc · J· • co:-ic cr ncd "Ji th tho c a.r e of 
pr i s onor s " /,,, Cnbino t n ; '?or n a.y r os i cn . If he ha s 
knortl c dr,o or illtrc:ltnont , but o JLcts to r 0r.tl\ i!1 i n t ho 
Cnb i no t t her eby continuinc to p'l.rticip:lt e in its 
collective r esponsibility for protect i on of prison0rs 
he wi l linc ly a.ssur.ios r os r onsibility for nny ill tr0nt mont 
i n t he futuro. 0 

(7) i.r r.iy and Na vy cor.u:1:ln dors , Mi niste r s of wnr 
or of t ho Nnvy ur o r esponsibl e • if crime s a r o cor.unittod 
o.e.;n i ns t pri soner s und<.r t h( ir control , of t ho like l y 
occuronc o of Y1h ich t h :;y had or s!1ould · . -~vo had !m ovrl odco 
i n a dv:ln c o ; 

( 8 ) Dopn.rt?~ont officio. l s whoso fu:1ctions i ncluded 
t he ndr.1ints trntio~1 of t he sys t cn of prot e ction of 
prisonors and \'Jhich had or shoul d h~vc hnd lmowl od GO 
of crin0s nnd d i d !1oth i nc; offoctiv0 tot ho extent of 
the ir po1·1Crs to pr ovon t t h0 ir occurc:1c ~ i n tho fut ure • 
ar c r espons ible for s uch futuro crinos . 

I cnn."1ot o.t,r oo ~:1 1th those va rious propos 1 t i ons . 

s.. Of tho four c o.t ec ori os of persons • to ·:1hon tho 
first of these pr opositions . i nndvorton tly no doubt , 
i mposes t ho duty of cstnblishint. nnd s ocuri nr tho 
continuous nnd c fficnci cns work1n.:- of c sys t on ap pro­
prio.t o ~o secure propur t r cnt nont to pr e: von t i l l ­
trontno!1t , t her e ~re throe upon ·:1hich an oblicat1on 
of this nature could n" ·; ':' .., ns onabl y b e 1111pos od • and t wo 
of v1hi ch o.r o dis ti ·1ct1~,. xonpt c ct fron it by 1.rticl o IV 
of t ho Hnc uo Conven tion No. IV t date d 18 Octobor 1907. 

2 . Tho \'1ord i nG of this p.lrt of the judr,n0nt l oads 
one to be l i eve thnt the n~jority s ec s , i n ench of tho 
seven ca ses cons ider ed , o. crtmc of oqu:J. l s e riousne ss 
with a ll t hose qunlifio d o.s Convcn tionnl \Var Cr i r.los . 
I n each of t hCS\..: cos e s • 'iThor o t ho crir.los i n que stion 
hnvc somo dis tinc t ll:ir.1od i n t o a u t hor nnd thus dire ctly 
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responsible for tho <tot , tho . culprit in qu estion be fore 
us is declare d responsible for the crine \Jithout m y 
ldnd of r eservat i on , i n tho s::ino t or1:is no doubt as 
would b o a.ffirr.iod :t.n tho c nse of t ho r esponsibility of 
tho inr.todi a t c o.uthor. Tho r esponsibil ity seems to bo 
judccd oqu'1lly ns seri ous in oithor c nso . No doubt 
this o.ppr a is0171;;n t c an be a ttributed to t ho fact thnt 
\'Thcr ens tho i l'?llnod i a. te a uthor i s cencr :'illy accused of 
only n linitod number of crinos , i n tho sovon hypothus i s 
they choose to sea tho case of i ndividunl s rc~onsiblc for 
a much cro!lt c r nunbor of crimos . Tho truth. howcvor, 
i s that t ho r esponsibility i nvolve d is of nn entire ly 
differ ent nnturo fror:i tha.t of t~o im.:iodia. t ri s:u thor and 
tha t t he s e riousness of the anticipa ted s en t ence c annot 
be doter r:iined , unle ss the na ture of this r espons ibility 
is specifi ed. 

I n order to do t~is , it is necessary to r e c a ll 
thn t no- ono c nn be he ld r 0sponsibl o for othe r th~n tho 
:1c cossary consoquoncos of his ovni nets or m7lissions~ 
Tho a.pp lica.tion of this pri!'lciplo to tho en.so of a ctivo 
participa tion i n .""tn offc:is c c i thor ::i.s n.uthor, co-author• 
or a cconplico , i r.1plios ·;o difficulty. Ther o c annot b o 
much noro i n tho c asu o~ p~ssivo p~rticipntio~ . that is, 
pnrticipa. ti on by onissi o: :. n ospo!rnibility by or.tission 
supposes , of course, !l.n u ltina. t o conmission follov!i nc 
tho onissio:i, and omn.na.tinc e ither fron tho i ndiviqua. l 
to whom tho 01:-iission is i 171putod , or fron one or sovornl 
othors . Tho r esp onsibility for the r esults of this 
cor.nission i ::i onl~,r i r1putnbl o to the l lU thor of the 
onission if tho connission is tho c0rto.1:1 ronult of tho 
l nttor . Tho rolntion of c nus o and effe ct nay bo ensily 
a.scorta innble when tho nu thor of th·:i oniss i o~1 :i.nd that 
of tho col!lr.lissi on n.ro t ho s :'\no i nrl i vidu'~ l; it is no 
lone or the case whe n they nr o different . Tho only 
possible ~nner of on t r.\blishinc thi s c nusal con.~o ction 
v1ould consist in provi!1C thrtt tho a uthor of the or.tins ion 
coul d by :1n action of 001:-to kind pre vent tho cornission 
nnd its d ire ct hn.rr.tful consoquonces . 

The n~plicntion of thos e pri~ciples l on.ds to .tho 
conclusion th't t the con uc qucncos of the r espons ibility 
for th') n troci tics c or.ir.1ittcd upo:.1 t ho pri soners of vmr 
oa.nnot b o input ed to toy i ndividun ls outside of those 
\'rho a ctive ly pnrt i c ipa.tcd i n thon , othor t hn!1 those who 
could hnvc pre ve nted thor.t r.lnd d id not do so. Proof thnt 
t ho d of ondnnt cou ld ha.vo provontod tho wounds , s,lcknoss , 
don.th, e tc., i n flict ed upon tho pri s oncrn C·trinot r esult 
fror.t a. l ocal p r csunption ( vr1tl1 tho oxcopti on of the ca.so 
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i n '"lhich tho de f endant would b e. nccusc d of bci nG tho 
;1uthor of '.'1.n a ct ;·1hich r onultod i n t hos e wounds , sick­
ne ns , d·o.'.\th , etc.• .'.\S d ire ct consoquon0os): fr on tho 
position or the culprit, nbstont ion fror.i n.cts or orders 
of a dotorninod n c.ture • o tc . ·Rocnrdinr; the l ntt or , 
wo nust so.y tha.t t her e v1ould bo no other p os$ iblc vray 
to n-ssurodly pr~vont nn i ndividun l from cor.nittinc c.· 
crino tha.n to nakc suro of his pre vious i ncnpncitn.tion 
to conti nue by nouns \'lhich r ens on .1nd conscience . 
nould condor.in. To ot=1to ::to n pri nc i pl e ns did tho 
nn jority tho. t Ar rry or Nnvy co;-:nrmdor a c 1n , by order , 
secure proper troo. t nont ~ d preven t ill-tront~ent of 
prisoner s 1 nppeo.rs to no contr:lry to '11 1 t ho k:-iovm 
r n.cts of cxporionc o . 11c .1n" i s not rit;ht; 11 rii cht 11 only 
would be true . No coner nl rule c ::ln b e no.do upon t h is 
poi n t o.nd proof' thnt oniss i on i o t ho c :1uso of h~rn done 
nust be furni shed i n ench case by t h0 prosecution . 

It c oos without s:tyi nc t h ·1 t absten tion fron 
i r:iport'lnt dut i es connec t e d nith the a.cccpt:mco of c ort ".1n 
si tu:1tions c:ln cons tit1·t; ·1 i n i t solf m d r e,c;nr dle ss of 
conooqucncos nn off~ns~ • This will bo tho en. s o en.ch tine 
tho e ven tu".l consequouc on \'rill b e dcor.10d by tho l nw 
p8.rticul:-trly hnr nful . P0r.\r of t !10 sorioucnoss of tho 
l a tte r o.u thorizcs l oci s l ntul'O no t to \"/n it for the ir 
ro:-.. liz n.tion in order t o ~ 'U.'1 ish t ho culprit for the 
nbstontion. But it would not bo jus t to pl~cc on tho 
s :1.1:tc !'ootinc • on t he ono h:-t!ld tho person cuilty of the 
nbstv:ition , who did not consider tho consoquoncos o!' h i s 
net• o.nd tho one '!lho , ho.vine t a.Jwn tho1~1 i nto conn idorntion 
nbstn·inc d neverthe l es s fron My "te t i on , and on tho other 
h.'.\nd t the c ns o of both cul prits • i n t hv hypothesi s in 
•hich the fe a r e d c onsoquenc os occurre d a nd i i: t ho 

h:,rpot hos i s i n vrhich t!"'.cy do not occur . 

3. In short 1.nd o.s n. consoquonco of the p rinciples 
r cc nllod o.bovo : 

I s cuilty or p:-tssivo conplicity of viol3 tion of 
l nr1s of vrnr onl y ono "ho , n.b l o to pr even t thnt 
viol n tion fron b c int: cor.u·1ittod , did not do so . No 
l ecnl prcsunption could bo i nvoked to es t ablish t hat 
tho do!'ond o.nt could h 8. vc prcvcmt od such violn tion of such 
wholsos a l e or pnrt iculnr viola t i ons of the l ::<.\'1s of wo.r , 
o.nd t ho f <tilincs fron tlw ir profoss i onnl duty on fron 
their moral oblico.ti ons could not be cons idorod o.s a.n 
oloncnt of tho cririo of c o1:ipli ci ty by nccliconco , ir:t­
prudonc c , or oni s s 10:1 unless tho cril:los cor:inittod wore 
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t ho dire Cf t r esult of t h i s !WClieen c o , i nprudenc c or 
on i s sion , or could only ha.vc been c onr.tittod b cc '.tus o 
of t h i s nccliccnc o , i npruden c c or oniss ion~ 

Ii.re Guilty i n f a ilinr. i n the ir duties towards 
tho prisoner s of wo.r those \'tho .by i mpruden c e.• :-icc;licenc o , 
vol untary disrega r d of or der s or r ccula ti ons , creat ed · 
a. sto.t c of f a.ct suit e d to t he nultip licntion of violn­
t!ons of the l o.rrs of ,·mr . 

T~1e follov1i nG cons t itute ac. r o.vo.tinc circur.ts t n...'l'lc e s 
of t he crir.1c of f o.ilinc 1:1 duti es t ow:1.rds t he pris oners 
of ,·mr; 

a . Tho circuns t lnc ~ whorcb~r t ho defendant , havinc 
a.n ticipo.t od or had ns du .y to ~ti cip:i.to b oc o.uso of his 
offic e t ho consoquoncos of h i s i r.ipr udenc o , ncclicenc e or 
n on- obs er vnnc0 of ord ·Jr .3 or r ccul:i. tions , c o:r.1n ittod it 
ne ve rthel ess ; 

b . The circu.~s t o. :· ~ Hhor oby viola tions of t ho l nns 
of vlf.lr of t ho s Ir.lo in tu:;· as t hose occnsionod by 
i r.iprudcnc e , nec lir;onqo or voll.m t nr y non- obs cr vo.ti O!'l of 
orde r s or r crulr.l tions , t ool< p l a c e . 

I.re liable : 

n• of pun i shnont by d ont h those r:ho r endered 
ther:is c lvc s r.;ullt ~r of pass ive c onplicity of violn tion 
.of t ho l c.vrs of vmr ; 

b . of life i r.1pris onnont t hose 1:1~ ... o r o:.-ider od t hon­
sclvcs cui lt~? of f n ilinc i n t he ir dution t ono.rd tho 
pris oner !: of n nr i f t h e sai cl f :.tilincs wor e a c c or:ipetni od 
by n t l oo.s t one of the a.b ovo- ne!1t i one d a.c;.: r nvntinc 
circur.t.G t nnc os ; 

c . of n r.e nnlty of i r.iprisonnent of a. l inited 
du ration t hono nho r ender ed thcr.1s olves c uilty of f~il· 
i nt:.: i n t he ir du·;; to::i torr:lrd pri :::oner s of \·rn.r . 

17 
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Scver ''ll ti~:i.cs i n e x)')r csn i nc r.1y opinion I preferre d 
t ho ox pr c:-:s ion of na tur :.tl or univorsu l l nn to thr.t of 
i !1t c r nati on,1.l 11 \ 1. The l :ttto r h n.s b een used too often 
to do fine t he w!10 l c of t: \e rich ts and obli.:;n tions of 
nnti o:!s ns n r can lt o i t h0r of cunt on , s oci .. l. l conv.Jntion , 
tr cr.tios or ncr~c~1c::1tn . Thi s r1holo cnn or c nnnot con­
for r.i to t ho l aw sh~~rod l·~- 0.11 i :1d i vidua. l s n.:-id .:lll n~ tions 
hut doos not identify i t .el f vii t h it. I t i s to this l :w; 
th~t I hnvc r eserved t ho qu ~ l ific "lti on of " n nturJ.1 11 nn d 
11 universn.111 

• It exis t"' nut s ide n:id ::i.bovc nnt i o:-is . If 
opi n i ons differ ns to :. : · n:!ture , its exist c:ic c is !:ot 
scri ousl :r con t cs t cd or c ,) 1t cst:lbl e nnd t he d0cl n:-nt i o:-i 
of this existence is su.<'f'icicnt for our purpose. 

,.. 
A A 

Opin i on r c l n tiv0 to tho Proccedincs 
of t!10 Tribun:l l 

Thouc!1 I nn of op inior~ th':l.t t he: C~1nrtcr por n ittod 
c r ·1r.ti nc to t ho ,·~ ccunecl c;uar 'lnt ccn suf f icient for the i r 
d of cnso , I think t~1at ,1ctu~ lly t hese we re aot (;rfl.ntcd to 
then . 

Essen ti nl prl!1ciplcs • viol ·\ ti o:: of \1:1i ch would r osul t 
in r.ios t civilized !n ti ons in t he nullity of tho on tire 
procedure , :i.nd t ~e r1c :1t of the Tribu:-,~l to dismi ss the 
ens c ncJi ns t the ;.ccusocl , •:1cr c no t r cspoct ;)d . I •11111 only 
cnphns iz.o t~nt : 

k.11.1\'\1.,t &,. l o. . <The Defendants , i nsp it c of t he fac t t ha t tho 
~ l;1A " ' chm-gos conc er ne d cri ncn of t!~~ nost s ori ou s nature 

/ { / riroof of r:hich l ent itse l f to tho r.,.r e \ t 0st of difficulties, 
·1."}r c d irectly i ndict ed 1. for o t he Trib u:1n l and rtithout 

. I b c i nc ,::i ven ·".1.11 o;:>portu:1 ~ t y t o c~d .'.)nvor to obto. in and 
'I ::issc1:i.b l c o l cnc:"'lt s for t: 1e defense b 7>· mo:lns of n prclin1nn.r-.,• 

i nques t c onduc t ed equ~ , , _ i n .!'nvor of t!10 Prosecution ets-
or t!~e Dc f cnec by ~ no.r : ·tr "'. to i:1dc,;Jonclr.n t of then both 
o.nd i ::-1 t he cour:Jc of r1!~ic:1 thvy ·:rould h~:vo been b 0nol'ittod 
by t ho a.s s ist ~mcc of t!w d~fonse c ounn ".'l l . T!1c :-.ctua l 
co;isoquenco::i of this violt'.. t i o:1 of p:l'i:"'lcipl c ;; have boon , 
i n ny opinion , pnrt:i.cul,'.r l y :JCl'i ou s :it tl c pr oso:nt c a.so.;> 

ti f ~Al-L b . ~The prosocu1· 1on v1o:s c arried out in personun .. ,,,,.. l ~J. 

v ~ 
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and no t 1!1 r o~1, t l:o Pro::: c cution c lnin i ns thu ri :~ht not 
to prosc cu'; c ~11 the sua;:i:.) cts ;1 t t :1c s r:.w tir.to ; t !lo 
Tribuno. I did not f i nd :tt nolf i n:'. poniti o:1 to control , 
on the occns i on for t~ 1.0 r. tso ~ pr ::i!1'-lnd od, t l".at prosecu­
tion b e oxc::rcls od i n :tn "' rtu n l 1.~1d suffici ::m t l y juntifiod 
;mnnor r ot;~r<lL1(~ :'J. l ju~:!. lr.i .. \b l c. ; on t h o othor h '1.nd , it 
fou.Yld its o lf oxpo~.Vi d t o .. rrnc:ss i nc itn sovor ity in ~1 
un0qU<l l J.!'ld u11 just1.fi c n wn.y . The c on ::: oqucn c 'Js of thi z 
i noqu:llity f1r .: ir.rt:i.culQJ(.l~r ~p~-:i.rm t :'l.nd r 0r:r c t ablc i :1 
r oc:>.r d t o Enpor or Hiro~-J:t •) ,.1.1on t he tri:.1.1 r ov c·:-. l od c oul d 
h:ivc: been count ed .:-.none t hn sur.rc cts :i.n<l ·y1~10so '"'.b s cnc <­
:l'ron t he tri"-11 Y:hil c n:Jcinc 0:10 '.f'>nd or \ho t ll<..' r • if 
:lis c ase is r:o~surnd by r. cli1'f1..1•1,,;-i t nt ·~11d.1rd , i :1t crn.:i. tim1n.1 
j u:::tico v:ould ncri t t o b ,. cxcrci no <l 1 \'ms c ert .: 1:1l y 
d ntrin?nt~ l t o t ho d efense of t h o l~ccused .~ 

1 
1-V,1\A.• •'' 4 ' c . The l:1.n:1cr i n Hhic:-i do libora.tions we r e conducted 

J;ti~ ~A :·m.y b e c ontc~tccl ~s t o .•~vi 1:~ .'.. s:iu:·cd t he D~fcnd~1ts ~11 

0
i \ JJ " t}\i' [.;U~r -:nt~C3 Whic:1 t h o l :w: Of :1'.lti0:-1:3 [ :r 1.nts t hen end :f ".' 11<..w~1ich c :-.!1 1:>c stt.""1r1~.rizo <1 !'.o follons : r_,r •. l d1")libcr :\tiono , 

1 ~·•/ ' out s i de of' ~11 i:1f l ucnc o , bc0.ri:1i::; up on :-.11 :)roducod · 
·•J ~ c vidc:1c c ._ a:.:ior:c nll t!10 j ud'~~ r; Y!:o !:: :'..t u t t~10 tri~ls . AIJ. ; 

t~ 10 p:-.rt of t;.;.o jud[~; i,::~t r c.1 -:.ti v0 t o tJ~.c. f .l:-1dii1c s of f nct · 
·;r.:n prep~'.r e<l b y ".'.. dr 1f t;i~"'.; : c on~1i tt ~•) ~Hl subni ttc d b:t t he 
l ::i.t t cr a s i t n p:., c:-> ' "r :~tio::s pro~·ro a ze <l , f i rn t t o r, conr.1ittoc 
of s e v <:n judr;0s c .tllc d t~·~o ' H . j or·i t:r '. Copy of t his dr nft 
,:n.n a l s o c1intribut 0d t o tl::i four other nn;'.1b ors of the 
Tribul'l:~.1 . T~10 1 "ttor wor<.: c ~ llod up on to su:.r.1i t t)1c ir ori:n 
vi1ms to t r..c nc>. j or i t:r i n vior1 of t!1c ir dincuss i on , nnd 
s)10ul d t h': c :".oc: [~risJ 1 for :1odific ::~ tion of thtJ a~· ".ft , 
But t!:o e l even judcn s ·;(-. i ch cN1:>o:i 1.. t~1c Tri bU'!:1.l \;e1•0 n c v <.r 
c a lle d t o !~icc t t o <U!Jcu:io ornll~r :-. !)·".'.rt of 0~· 1!1 i t s 
ontirc l ".l,r t his yn.rt of t he judr;11ont . 

On l ;,r t hn. p'lrt of t• dr'.ft r·:! l . ~ t i v c to i ::'ldi vidu :t. l 
c n::ic2 'i/2-S t!10 obj ~ ct of 1r :i.1 d iscu:::s i ons .. 

' I n t he c ours... of' ( ' t r.io.y b e c :\llcd the period of 
d olibcr .1tion ccv0r ".l o · 'he jud '•c n of t hn ' Hi norit..-r t ,, . u 

subnitt0d in v1ritinc t o .'1.c~1 m:i:tbe r of the TribUJ,'.ll nono­
r:\:~duns c c!1t~1n1:1c rcn~r~:s i !1duc0d by t!1c rr:~.di:1:: or t!!o 
d r '1.ft . Ccrt.1 i :: of thc s0 r c;-nrlcs \/e r e r 'Jt d.l1\id by t ho 
r:nj orit y r:nd oc c ~s i o:'lc d t!:c nod i f ic ·'.ti on of t~1c firn t dr :lft 
Al so d i otributcd t o r.11 t ~:o ju<lcofJ 0f t!v" Tribu.."1:i. l wor e 
t ho dr'lfts of 0:10 d i~cci\ t1:1 : 0'.nd ."'..nothcr possibly di:JS,m t i: 
opi !1i o!1 • 

Th 1 plc.c in~~ of n;:; ::; :1. : !1.'lt\u 'C '. t t~'l<'! bC't t on of tho 
jucl : :nc:~t ;:mst b '.) int orprc tetl :·.::i a cJmc-. :l.:do'.1'):1t of' tho 
rosp.)c t of t:10 cu:;t 0~!~r:; i'or:w oi t b d -.: l ibor ·\ti o!UJ oi' 
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Tribunnl n.. I co~1:::ider it rry duty to doclore here that 
it cannot be t nkon n'S a.cknonl e dcr.ien t thereof. I find 
nyse1f unabl e to deny or uttcc t: (1) thnt a.11 tho 
judcos • those of tho na j ori t y a·n \"IC 11 as those of tho 
ninority bnvc taken co:;niznnce of ench opinion cxprossiod 
by co.ch judco ns they would have done in ora l d c liborn­
ti ons which 1:rould ho.ve n ocesnitntc d t he presence of 
ench of thcr.q (2) tl}n t points of 10.n nnd findinc s of 
f a.cts adopted by tho n n jori ty vrero done so outside of 
nll o.ssista.nco of por nons other t!'l~ judccs ; (3) t hnt 
o.11 t!'lo evidence nnd onl y the evidence produced durinc 
the course of t he tria l \"IC\s t nkon into cons 1der nt i on. 

.. .. .. 
Verdict end Sent ences 

A verdict rcnc~ed by a. Tribunnl nftor a. dofoctivo 
procedure cnnnot be a. va lid one . Tho na. jority ho.vine 
expressed the ir verdict, I \"lill hoYrovcr r:io.ke lmO\m nine 
a l so subject t o c~ution und revisable ns it is. 

Inspite of tho violntion of rules t he r espect of 
nhich vra.s essentia l to t ho dofemro of the J .. ccusod, and 
porhnps beca use of 1 t, Ir onchod the conc lusion thut 
the cul pability of tho /~ccusod r ecnrdinc tho n-ccusn­
tion of crinos nca. i ns t ponce cannot b e r ocnrdod ~s 
cortnin. 

Fron a.none the nur.ior ou.!) f nctu{'. l r onsons •rhich 
arc in rnvor of tho / .. ccusod• I \"rf. 11 only n enti on tho 
two follo\·:i nc ones b oca.u so of the ir c onnecti on with 
considerntions of l nw whi ch did not a. ttrnct or reta in 
tho att enti on of t~c Tribunnl: 

1. hlthoUGh "it i s no t ne cessary t o the prosecution 
i n t he presence of a n officia lly , r or.iulr;a t od lnw t o 
prove thr>. t tho /1ccus od had V.noYrlodce of it, 1t· is still 
true tha t tho judce c nnnot c ondonn the l :i. tter \"Ii thout 
b e inc certain thnt ho \IC\S in a position a. t the date of 
tho f ncts cons ider ed ropronchU'blc t o discover tho 
crir.tinnl ch~racter of t hen. 

/~nyono v1ns certainly in a positi on to l earn 
durinc the period covered by the Indictnent that 
c onspirinc: • p l nnninC• pr opa.rinc , 1nitio.tinC• or ·w~cinc 
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nn ar.;r:i•ess i vo vra.r vra.s a. crino. But it is ovidont 
t hnt these ex pr ess i ons , c ons~irinC • pl nnni nc • . otc . 
wore a.t the tine t oo vncuo t o serve in t hensel vos tho 
ci tizcn of n na tion cnllod upon t o pl uy n pnrt • ·Jlhnt­
ov er it no. y bo • i n c on<luc t i ne t ho r o l n t i ons of h is 
country vrith other c ountri es t o f orn o.n np i n i 0n on 
t~1e norit of h is conduct. I f t ho \'tords c onspirinc .. 
p l nnni nc • pr opnrinr, 1 i n itia. tinc: vrer e a.t t ho tine 
cons idered r e l a tive l y oo.sy t o define i nsofar a.s i !1t or ­
n :i.ti ona.l r epr ess i on is ooncor ncd • vrhon used al.one , 
t heir ncnni~~ bccanc i nfinitely nor e diff icu l t to specify 
v1hon o.ssocintod ,.,1th t he vrords " a.ccrcss i vc wa.r 11 

• . 
Mor eover , wha.t wa.s the pnr t of r espons ibility b cfo.11-
i nc the a.c tua l a.ut hors of t he ne t s \'thi ch t ho snid 
cl tizcns vrer c c a.llod up.on t• o.-cc cnplish and which 
they vor y oft en ncc onpli shed by order or vri thin t h o 
llint of functi ons concorninc ,·rh ich t hey wer o sub j ect t o 
c ontrol? S o nnn:r questions over which befor e tho \'ta.r 
r.ia.ny students of intor no.tionnl l nvr !1a.d pondorod YTi thout 
b oinc a.blo t .:i r esol ve t hen. It soar.is oxtr cnoly doubt­
ful · to no t ha.t tho Defendants vror c i n a. position t o 
bettor succeed a.t i t . Only t l: e f or nnl proof t hat t hoy 
ha.d a.ctunlly succ oedod c ould d i sperse t h is doubt o.nd 
por n it t he condcr.mn.tion of t~10 Defendants . Indeed , i n 
sover nl parts of t he j udr,nont quotinc d i scourses , . 
pol ic i os adopt ed , e tc., by t he Dcf ondnnts , tho vrord wnr 
is a.cconpa.n i c d by t ho op:!thot ncr,r ossive in such a. \'lflY 
t hat tho l o.t t or s cens t o ono.nnt c dire ctly fr on t ho 
nouth or t he pen of tho t~cc · .lsod . Never • however , did 
nny of t hen i n no.nifos tinG t he ir f onr , the ir desire of 
a. vrar • the ir off orts t o ns s ure , i npodo • r ot :ird t ho 
outbreak of a. wa.r . spo'lk of this vro.r as nn a.ccress ive 
wa r . It i s onl y by s ubs titutinc t ho conc lusions drnvn 
fr on t he exani na.ti on of t hose d i scourses , p ol icies , 
etc., t o t he t ext i ts e lf of t hose discourses . p.olicies, 
e tc., t hat tho nnj ori ty \'tC.s nbl o to wr i t c t ho findinBS 
of f act ,or n ittinr; t o a.rrivo a t the confessi on on tho 
pa.rt of t he Dofenda.nts of t hc: i r r;uilt nnd i nplicitly 
of t he c ocn1znnco of tho l o.r1. 

2 . No d irect pr oof was furnished concer n i nc tho 
f or r.ia.ti on o.r.1onc i nd i vidua l s lmovrn , on a. lmown do t e , a.t 
a. specific pointe of n p l ot t ho objec t of which wa.s t o 
a ssure t o J apan tho doninnt i on unaccept ed by its i n ­
hctbit o.n ts of sono po.rt of t !"le world . ? he onl y t h inG 
pr oven i s t ho oxistonce nnonc c ortnin influential clo.ssos­
of the J npnnose noti on of the des ire t o sent nt a ll costs 
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tho doni no.tion of J npnn upon ot her pnr ts of East 
As i n . To this tendency , the Dofendo.nt s a.dhorred i n a­
por nancnt ("Ir t cr.ipor o.r y vrny ; but the quest i on r ona i ns 
oor.ipl etol y t o ~certain whother by doi nc this t hey did 
or did n ot act crin 1nnlly . The quest i on wns n e ither 
r a ised by the Prosecuti on n or nnswor od by t ho judcnont 
of tho no. j ority~ This t endency dcvc lo~pod up t o tho time 
when it crys t allized in t he dec l o.ro.ti on of t ho Pac ific wo.r? 
Tho question of t ho rospon~ibility of tho J.!lttor r ecardod . 
o.s a.n is ol at ed ac t and which , i n r:ry opini on, constituted 
t ho nos t s erious of nets c or.n~itted a.ca.i nst ponce reno.in~ 
unnnsv10r ed. It c3nnot bo deni ed .. it had n principal 
aut hor who os anpod nll prosecuti on o.nd of whon in any 
case t ho pr e s11nt Def endants c oul d onl y b o c ons i der ed 
a-s a.cc onplicos~ If it i s desired t o no.k c of t hose 
Def endants sope t h i nc other th~n eventua l o.cconpliccs 
nnd substitute the i r responsibility t o t hat of tho 
pri ncipnl a u'4hor 1 I will nor ol y quot e i n oppos i ti on to 
such a c l a i n tho foll o\'1inG e xtract fro1~ an entry i n 
KJDO•s Dio.r y • Ex'hibit 1198: 

";r vi sit ed tho E1~pcr or o.t 3, ;o p . n . in r espons e 
t o his r oquost. Ho s n. id t hc.t Prince T/J~J.L'~TSU hnd t ol d 
hin tha.t t h.:> Navy ' s !1n.nds v1ero full o.nd it o.pponrod 
t ha t ho wi shed t o -o.voi d wnr , but di d not know whnt t o 
d o. I ndvised tho Enpar or t o nsk tho opinions of tho 
No.Vy Ministe r-. tho Chio!' of the Na.vnl Genora.l St a.ff-. 
nnd tJ10 Pron1or, f or t ho situati on wa.s r eally c r nvc ... 
\Yo could not be t oo prudent 1n t ho natter• :.t 6.35 
p-n. I o.cai n visited tho E:nper or i n r e s ponsQ t o his 
request~ Ho s n. i d that ~te h nd or der ed the Pronior t o 
~ct a.cc or~inc t o pr orrnn on nccount of the affirna.tivo 
answers of the Nnvy Mi n i ster nnd the Chief of tho Na.vy 
Gonernl Stnff c onc er ni nr. t ho ques t i on ns to t ho success 
of t he \'tor." 

' • • 

I hnvo a lready s o. i d t ha.t t ho def ects of tho pr ocoduro 
f ollowed by tho Prosocu+ ion o.nd by t ho Tr1b una.l d i d not 
porr:iit no t o f or muln to a• def i n ite opinion c oncor n1nc 
t ho questions r ni sod by t ho a.ccusation~ of crinos a.cni ns t 
pence , The s~no is noc ossnril y true r oco.rdinc tho 
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a'Ccusntions of convontionnl wnr crimos nnd crincs 
acninst hunnnity • 

.{Tho mos t o.bl n inuble crir.ios v1cro conr.1itted on 
tho lo.rgost sca l o by tho r.i01'.'lbcrs of tho J a.pancse 
police nnd navy I ostee1'.'lcd I could s!ly nevertheless • 
o.nd I will add thoro is no doubt in :;ry 1'.'lind that 
cort~in Defend~nts bea.r n l o.r ec pm-t of t'!.10 responsi­
bility for thon. t~a.t others ccrt ninly r cndorod thon­
solvcs cuilty of serious fnilincs in tho duties towards 
tho r>risoncr s of wa.r nnd tovmrds hunnnity. I could 
not venture further i n t~e fornul~tion of verdicts , 
t!lo oxo.ctitudo of ·:1:1ic:1 would be subject t o caution 
or t o sentences , tho equity of which ·:1ould bo by fur 
too contost~blc •,,> 
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