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I. INTRODUCTION

The trial of Zejnil Delali¢, Zdravko Muci¢, Hazim Deli¢ and Esad Landzo (hereafter “accused”),
before this Trial Chamber of the International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 (hereafter “International Tribunal” or “Tribunal”), commenced on 10 March

1997 and came to a close on 15 October 1998.
Having considered all of the evidence presented to it during the course of this trial, along with the
written and oral submissions of the Office of the Prosecutor (hereafter “Prosecution”) and the

Defence for each of the accused (hereafter, collectively, “Defence”), the Trial Chamber,

HEREBY RENDERS ITS JUDGEMENT.
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A. The International Tribunal

1. The International Tribunal is governed by its Statute (hereafter “Statute”), which was adopted
by the United Nations Security Council on 25 May 1993, and by its Rules of Procedure and
Evidence (hereafter the “Rules”), adopted by the Judges on 11 February 1994, as subsequently
amended.” Under the Statute, the Tribunal has the power to prosecute persons responsible for
serious violations of international humanitarian law committed in the territory of the former
Yugoslavia since 1991.° Articles 2 through 5 of the Statute further confer upon the International
Tribunal jurisdiction over grave breaches of the Geneva Conventions of 12 August 1949 (Article 2);
violations of the laws or customs of war (Article 3); genocide (Article 4); and crimes against

humanity (Article 5).

B. The Indictment

2. The Indictment against the four accused (hereafter “Indictment”) was issued on 19 March
1996 by Richard J. Goldstone, being, at that time, the Prosecutor of the International Tribunal, and
was confirmed by Judge Claude Jorda on 21 March 1996.* Four of the original forty-nine counts
were subsequently withdrawn at trial, at the request of the Prosecution.” The Indictment is set forth
in full in Annex B to this Judgement. At the time of the alleged commission of the crimes charged
therein, the accused were citizens of the former Yugoslavia and residents of Bosnia and

Herzegovina.®

3. The Indictment is concerned solely with events alleged to have occurred at a detention facility
in the village of Celebici (hereafter “Celebici prison-camp”), located in the Konjic municipality, in
central Bosnia and Herzegovina, during certain months of 1992. The Indictment charges the four

accused with grave breaches of the Geneva Conventions of 1949, under Article 2 of the Statute, and

' S/RES/827 (1993).

2 The Rules have been successively amended on 5 May 1994, 4 Oct. 1994, 30 Jan. 1995, 3 May 1995, 15 June 1995,
6 Oct. 1995, 18 Jan. 1996, 23 April 1996, 25 June and 5 July 1996, 3 Dec. 1996, 25 July 1997, revised 20 Oct. and
12 Nov. 1997, 9 and 10 July 1998.

3 Article 1 of the Statute.

* Review of the Indictment, Case No. IT-96-21-1, 21 March 1996 (RP D282-D284).

> Counts 9 and 10, and counts 40 and 41 of the original Indictment were withdrawn on 21 April 1997 (RP D3254-
D3255) and 19 Jan. 1998 (RP D5385-D5386) respectively.
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3
violations of the laws or customs of war, under Article 3 of the Statute, in connection with acts

allegedly perpetrated within the Celebiéi prison-camp.

4. During the entire relevant period, the accused Esad Landzo is alleged to have worked as a
guard at the Celebiéi prison-camp. Hazim Deli¢ and Zdravko Muci¢ are also alleged to have
worked within the prison-camp and to have acted in the capacity of commanders, with Zdravko
Mucié being commander, and Hazim Deli¢ being deputy commander from May to November 1992,
when he replaced Zdravko Mucié¢ as commander. Zejnil Delali¢ is alleged to have exercised
authority over the Celebici prison-camp in his role first as co-ordinator of the Bosnian Muslim and
Bosnian Croat forces in the area, and later as Commander of the First Tactical Group of the Bosnian

Army.

5. Esad LandZo and Hazim Deli¢ are primarily charged with individual criminal responsibility
pursuant to Article 7(1) of the Statute, as direct participants in certain of the crimes alleged,
including acts of murder, torture and rape.” Zdravko Muci¢ and Zejnil Delali¢ are primarily
charged as superiors with responsibility, pursuant to Article 7(3) of the Statute, for crimes
committed by their subordinates, including those alleged to have been committed by Esad Landzo
and Hazim Deli¢. Several counts in the Indictment also charge Hazim Deli¢ in his capacity as a
superior with command responsibility. There follows a brief summary of the charges and the

supporting factual allegations contained in the Indictment as they relate to each of the accused.

1. ESAD LANDZO

6. Esad LandZo, also known as “Zenga”, was born on 7 March 1973, and is alleged in the
Indictment to have worked as a guard at the Celebici prison-camp from approximately May 1992 to
December 1992. In this capacity, he is charged as a direct participant with the following crimes

under international humanitarian law.

® After the Dayton Peace Agreement in 1995, the Republic of Bosnia and Herzegovina became Bosnia and
Herzegovina. While the events which concern this Judgement took place prior to 1995, we shall use the designation
Bosnia and Herzegovina when referring to the State which was recognised as independent on 6 April 1992.

" The allegations of rape being charged as torture or cruel treatment.
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(a) Wilful Killing and Murder

7.  Esad LandZo is charged under counts 1, 5, 7 and 11 of the Indictment with wilful killing, a
grave breach punishable under Article 2(a) of the Statute, and under counts 2, 6, 8 and 12 of the
Indictment with murder, a violation of the laws or customs of war punishable under Article 3 of the
Statute, for his alleged acts and omissions with respect to the deaths within the Celebi¢i prison-

camp of the following individuals:

Scéepo Gotovac, aged between 60 and 70, who was subjected to extensive beatings by
Hazim Deli¢ and Esad LandZo, among others, and who had an SDA badge nailed to his
forehead. Mr. Gotovac died as a result of the injuries he sustained. (Indictment at
paragraph 16 paraphrased.)

Simo Jovanovié, who was severely beaten over an extended period of time, sometime in
July 1992, by a group including Hazim Deli¢ and Esad LandZo. Mr. Jovanovic¢ died as a
result of his injuries, having been denied medical treatment. (Indictment at paragraph 18
paraphrased.)

Bosko Samoukovi¢, who was struck repeatedly with a wooden plank by Esad Landzo
sometime in July 1992. The blows rendered him unconscious and he died as a result of his
injuries. (Indictment at paragraph 19 paraphrased.)

Slavko Susi¢, who was subjected to repeated and severe beatings sometime in July or
August 1992, by a group including Hazim Deli¢ and Esad Landzo, who beat him with
objects, including a bat and a piece of cable. They also tortured him using objects
including pliers, lit fuses and nails. After several days, Mr. Susi¢ died as a result of the
injuries he sustained. (Indictment at paragraph 21 paraphrased.)

(b) Torture and Cruel Treatment

8. Esad LandZo is charged under counts 15, 16, 24, 25, 27, 28, 30 and 31 of the Indictment with
torture, a grave breach punishable under Article 2(b) of the Statute, and a violation of the laws or
customs of war punishable under Article 3 of the Statute. In the alternative to the charges of torture
under Article 3 of the Statute, Mr. LandZo is charged under counts 17, 26, 29 and 32 with cruel
treatment, a violation of the laws or customs of war punishable under Article 3 of the Statute.
These charges relate to his alleged acts and omissions with respect to the following individuals

within the Celebiéi prison-camp:
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Momir Kuljanin, who was severely and repeatedly beaten over a period beginning around
25 May 1992 until the beginning of September 1992, by Hazim Deli¢ and Esad Landzo,
among others. He was kicked to unconsciousness, had a cross burned on his hand, was hit
with shovels, was suffocated and had an unknown corrosive powder applied to his body.
(Indictment at paragraph 23 paraphrased.)

Spasoje Miljevié, who was mistreated by Hazim Deli¢ and Esad LandZo, among others,
on numerous occasions beginning around 15 June 1992 continuing until August 1992. The
mistreatment included placing a mask over Mr. Miljevié’s face so he could not breathe,
placing a heated knife against parts of his body, carving a Fleur de Lis on his palm, forcing
him to eat grass and subjecting him to severe beatings using fists, feet, a metal chain and a
wooden implement. (Indictment at paragraph 26 paraphrased.)

Mirko Babi¢, who was mistreated by Hazim Deli¢ and Esad LandZzo, among others, on
several occasions sometime around the middle of July 1992. On one occasion, both
accused allegedly placed a mask over Mr. Babi¢’s head and beat him with blunt objects
until he lost consciousness. On another occasion, Esad LandZo burned Mr. Babic’s leg.
(Indictment at paragraph 27 paraphrased.)

Mirko Pordié, who was mistreated by Esad LandZo from sometime around the beginning
of June 1992 until the end of August 1992. The incidents of mistreatment included beating
Mr. Dordi€ with a baseball bat, forcing him to do push-ups while being beaten and placing
hot metal pincers on his tongue and in his ear. (Indictment at paragraph 28 paraphrased.)

(c) Causing Great Suffering or Serious Injury and Cruel Treatment

9.  Count 36 of the Indictment charges Esad LandZo with wilfully causing great suffering or
serious injury, a grave breach punishable under Article 2(c) of the Statute. He is further charged
under count 37 with cruel treatment, a violation of the laws or customs of war punishable under
Article 3 of the Statute, for his alleged acts and omissions with respect to the following individual

within the Celebiéi prison-camp:

Nedeljko Draganic¢, who was repeatedly mistreated by Esad LandZo from around the end
of June 1992 through August 1992. The incidents of mistreatment included tying
Mr. Draganic to a roof beam and beating him, striking him with a baseball bat and pouring
gasoline on his trousers and setting them alight. (Indictment at paragraph 30 paraphrased.)

10. Esad LandZo is further charged under count 46 of the Indictment with wilfully causing great
suffering or serious injury, a grave breach punishable under Article 2(c) of the Statute, and under
count 47 of the Indictment with cruel treatment, a violation of the laws or customs of war,

punishable under Article 3 of the Statute, for his alleged acts and omissions with respect to the
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following circumstances alleged to have existed in the Celebici prison-camp:

The subjection of the detainees at the Celebici camp between May and October 1992, to an
atmosphere of terror created by the killing and abuse of other detainees and to inhumane
living conditions through deprivation of adequate food, water, medical care as well as
sleeping and toilet facilities, which conditions caused the detainees to suffer severe
psychological and physical trauma. (Indictment at paragraph 35 paraphrased.)

2. HAZIM DELIC

11.  Hazim Deli¢ was born on 13 May 1964, and is alleged to have been the deputy commander of
the Celebiéi prison-camp from approximately May 1992 to November 1992. After the departure of
the alleged commander of the prison-camp, Zdravko Mucic¢, in November 1992, Hazim Deli¢ is
alleged to have taken up the position of commander until the closing of the camp in December
1992.

12.  Hazim Deli¢ is charged both as a direct participant and as a superior in relation to a number of
the acts alleged in the Indictment. Those counts alleging his direct responsibility are set out here
below, whereas those which concern him in a superior capacity are discussed in the following sub-
section. In his capacity as a direct participant, Hazim Deli¢ is charged with the following crimes

under international humanitarian law.

(a) Wilful Killing and Murder

13.  Hazim Deli€ is charged under counts 1, 3, 5 and 11 of the Indictment with wilful killing, a
grave breach punishable under Article 2(a) of the Statute and under counts 2, 4, 6 and 12 of the
Indictment with murder, a violation of the laws or customs of war punishable under Article 3 of the
Statute, for his alleged acts and omissions with respect to the deaths of the following individuals

detained within the Celebici prison-camp:

Séepo Gotovac, Simo Jovanovi¢ and Slavko Susic (see above).

Zeljko MiloSevi¢, who was repeatedly and severely beaten by guards over the course of
several days, sometime around the middle of July 1992. Around 20 July 1992, Hazim
Deli¢ selected Mr. MiloSevi¢ and, along with several others, took him outside and
administered severe beatings. By the next morning, Mr. MiloSevi¢ had died as a result of
the injuries he sustained. (Indictment at paragraph 17 paraphrased.)
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(b) Torture and Cruel Treatment

14. Hazim Deli¢ is charged under counts 15, 16, 18, 19, 21, 22, 24, 25, 27 and 28 of the
Indictment with torture, a grave breach punishable under Article 2(b) of the Statute, and a violation
of the laws or customs of war punishable under Article 3 of the Statute. In the alternative to the
charges of torture under Article 3, he is charged under counts 17, 20, 23, 26 and 29 with cruel
treatment, a violation of the laws or customs of war punishable under Article 3 of the Statute.
These charges relate to his alleged acts and omissions with respect to the following individuals

within the Celebiéi prison-camp:

Momir Kuljanin, Spasoje Miljevi¢ and Mirko Babi¢ (see above).

Grozdana Cecez, who was subjected to repeated incidents of forcible sexual intercourse
by Hazim Deli¢ and others over a period from around 27 May 1992 through early August
1992. During this period, Ms. Cecez was raped by three different persons in one night and
on another occasion she was raped in front of other persons. (Indictment at paragraph 24
paraphrased.)

Witness A, who was subjected to repeated incidents of forcible anal and vaginal
intercourse by Hazim Deli¢ over a period from around 15 June 1992 until the beginning of
August 1992. Hazim Deli¢ raped Witness A during her first interrogation and continued to
rape her every few days over a six-week period thereafter. (Indictment at paragraph 25
paraphrased.)

(c) Inhuman Treatment and Cruel Treatment

15. Hazim Delic¢ is further charged, under count 42 of the Indictment, with inhuman treatment, a
grave breach punishable under Article 2(b) of the Statute, and under count 43 of the Indictment
with cruel treatment, a violation of the laws or customs of war punishable under Article 3 of the
Statute, for his alleged acts and omissions with respect to the following individuals within the

Celebici prison-camp:

Milenko Kuljanin and Novica DPordi¢, who, among others, were subjected to
mistreatment by Hazim Deli¢ from around 30 May 1992 until the latter part of September
1992, whereby he used a device emitting electrical current to inflict pain on the detainees.
(Indictment at paragraph 33 paraphrased.)
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(d) Causing Great Suffering or Serious Injury and Cruel Treatment

16. Hazim Deli€ is further charged under count 46 of the Indictment with wilfully causing great
suffering or serious injury, a grave breach punishable under Article 2(c) of the Statute, and under
count 47 of the Indictment with cruel treatment, a violation of the laws or customs of war
punishable under Article 3 of the Statute, for his alleged acts and omissions with respect to the

following circumstances alleged to have existed in the Celebici prison-camp:

The subjection of the detainees at the Celebiéi camp between May and October 1992, to an
atmosphere of terror created by the killing and abuse of other detainees and to inhumane
living conditions through deprivation of adequate food, water, medical care as well as
sleeping and toilet facilities, which conditions caused the detainees to suffer severe
psychological and physical trauma. (Indictment at paragraph 35 paraphrased.)

(e) Unlawful Confinement of Civilians

17.  Hazim Deli€ is charged under count 48 of the Indictment (paragraph 36) with the unlawful
confinement of civilians, a grave breach punishable under Article 2(g) of the Statute, for his alleged
acts and omissions with respect to the unlawful confinement of numerous civilians in the Celebici

prison-camp between May and October 1992.

(f)  Plunder of Private Property

18. Hazim Delic is charged under count 49 of the Indictment with plunder, a violation of the laws
or customs of war punishable under Article 3(e) of the Statute, for his acts and omissions with

respect to the following events alleged to have been perpetrated in the Celebiéi prison-camp:

The plunder of money, watches and other valuable property belonging to persons detained
at the Celebici camp between May and September 1992. (Indictment at paragraph 37
paraphrased.)
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3.  ZEINIL DELALIC and ZDRAVKO MUCIC

19. Zejnil Delali¢ was born on 25 March 1948, and is alleged to have co-ordinated the activities
of the Bosnian Muslim and Bosnian Croat forces in the Konjic area from approximately April 1992
to at least September 1992. From June 1992 to November 1992, he is alleged to have acted as
Commander of the First Tactical Group of the Bosnian Army. In both capacities, he is alleged to

have had authority over the Celebiéi prison-camp and its personnel.

20. Zdravko Mucic¢, also known as “Pavo”, was born on 31 August 1955, and is alleged to have

been the commander of the Celebici prison-camp from approximately May to November 1992.

21. TItis alleged that Zejnil Delali¢ and Zdravko Muci¢, along with Hazim Deli¢, were responsible
for the operation of the Celebici prison-camp and were in positions of superior authority to all of
the guards at the camp and to those other persons who entered the camp and mistreated the
prisoners therein. Furthermore, it is alleged that Zejnil Delali¢, Zdravko Muci¢ and Hazim Delié
knew or had reason to know of the mistreatment of detainees in the prison-camp by their
subordinates, but failed to take the necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof. In their respective capacities as superiors at the prison-camp, Zejnil
Delali¢ and Zdravko Muci¢, along with Hazim Delié, are charged with the following crimes under

international humanitarian law.

(a) Wilful Killing and Murder

22.  Zejnil Delali¢ and Zdravko Mucic, along with Hazim Delic, are charged under count 13 of the
Indictment with wilful killing, a grave breach punishable under Article 2(a) of the Statute, and
under count 14 of the Indictment with murder, a violation of the laws or customs of war punishable
under Article 3 of the Statute, for their alleged acts and omissions as superiors with respect to the
killing of Sc’epo Gotovac, Zeljko MiloSevié, Simo Jovanovi¢, BoSko Samoukovi¢ and Slavko
Susi¢, all alleged to have been committed by their subordinates. In addition, they are also charged

in this manner with responsibility for the killing of the following individuals, alleged to have been
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committed by their subordinates in the Celebici prison-camp:

Milorad Kuljanin, who was shot by guards in June 1992;

Zeljko Cec’ez, who was beaten to death in June or July 1992;

Slobodan Babic¢, who was beaten to death in June 1992;

Petko Gligorevi¢, who was beaten to death in the latter part of May 1992;

Gojko Miljanié, who was beaten to death in the latter part of May 1992;

Zeljko Klimenta, who was shot and killed during the latter part of July 1992;

Miroslav Vujici¢, who was shot on approximately 27 May 1992;

Pero Mrkaji¢, who was beaten to death in July 1992. (Indictment at paragraph 22
paraphrased.)

(b) Torture and Cruel Treatment

23.  Zejnil Delali¢ and Zdravko Mucié, along with Hazim Delié, are charged under counts 33 and
34 of the Indictment with torture, a grave breach punishable under Article 2(b) of the Statute, and a
violation of the laws or customs of war punishable under Article 3 of the Statute, or alternatively
under count 35 of the Indictment with cruel treatment, a violation of the laws or customs of war
punishable under Article 3 of the Statute, for their alleged acts and omissions as superiors with
respect to the mistreatment of Momir Kuljanin, Grozdana Cecez, Witness A, Spasoje Miljevic,
Mirko Babi¢ and Mirko Pordi¢, alleged to have been perpetrated by their subordinates. In
addition, they are also charged in this manner with responsibility for the following incident, alleged

to have been committed by their subordinates in the Celebici prison-camp:

The placing in a manhole of Milovan Kuljanin for several days, without food or water.
(Indictment at paragraph 29 paraphrased.)

(c) Causing Great Suffering or Serious Injury and Cruel Treatment

24.  Zejnil Delali¢ and Zdravko Mucic, along with Hazim Delic, are charged under count 38 of the
Indictment with wilfully causing great suffering or serious injury, a grave breach punishable under
Atrticle 2(c) of the Statute, and under count 39 of the Indictment with cruel treatment, a violation of
the laws or customs of war punishable under Article 3 of the Statute, for their alleged acts and
omissions as superiors with respect to the mistreatment of Nedeljko Dragani¢, alleged to have
been perpetrated by their subordinates. In addition, they are also charged in this manner with
responsibility for the mistreatment of the following individuals by their subordinates in the Celebici

prison-camp:
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Mirko Kuljanin and Dragan Kuljanin, who were severely beaten;
Vukasin Mrkaji¢ and Dusko Bendo, who had a burning fuse cord placed around their
genital areas. (Indictment at paragraph 31 paraphrased.)

25. Zejnil Delali¢ and Zdravko Mucic, along with Hazim Delic, are charged under count 46 of the
Indictment with wilfully causing great suffering or serious injury, a grave breach punishable under
Article 2(c) of the Statute, and under count 47 of the Indictment with cruel treatment, a violation of
the laws or customs of war punishable under Article 3 of the Statute, for their alleged acts and
omissions as superiors with respect to the following circumstances alleged to have been brought

about by their subordinates in the Celebiéi prison-camp:

The subjection of the detainees at the Celebici camp between May and October 1992, to an
atmosphere of terror created by the killing and abuse of other detainees and to inhumane
living conditions through deprivation of adequate food, water, medical care as well as
sleeping and toilet facilities, which caused the detainees to suffer severe psychological and
physical trauma. (Indictment at paragraph 35 paraphrased.)

Zdravko Muci¢ is also charged as a direct participant with respect to the creation of the foregoing

conditions in the Celebici prison-camp.

(d) Inhuman Treatment and Cruel Treatment

26. Zejnil Delali¢ and Zdravko Mucic, along with Hazim Delic, are charged under count 44 of the
Indictment with inhuman treatment, a grave breach punishable under Article 2(b) of the Statute, and
under count 45 of the Indictment with cruel treatment, a violation of the laws or customs of war,
punishable under Article 3 of the Statute, for their alleged acts and omissions as superiors with
respect to the mistreatment of Milenko Kuljanin and Novica Pordié, alleged to have been
committed by their subordinate, Hazim Deli¢ (see above). In addition, they are charged in this

manner for further acts of mistreatment by unnamed subordinates, including the following:

Forcing persons to commit fellatio with each other;
Forcing a father and son to slap each other repeatedly. (Indictment at paragraph 34
paraphrased.)
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(e) Unlawful Confinement of Civilians

27. Zejnil Delali¢ and Zdravko Mucid, along with Hazim Deli¢ are charged under count 48 of the
Indictment (paragraph 36) with the unlawful confinement of civilians, a grave breach punishable
under Article 2(g) of the Statute, for their alleged acts and omissions as superiors with respect to the
unlawful confinement of numerous civilians in the Celebici prison-camp between May and October
1992. Zdravko Muci¢ and Zejnil Delali¢ are also charged with direct responsibility in relation to

the foregoing charge.

(f) Plunder of Private Property

28. Zdravko Mucié, along with Hazim Delid, is charged under count 49 of the Indictment with
plunder, a violation of the laws or customs of war punishable under Article 3(e) of the Statute, for
their alleged acts and omissions as superiors with respect to the following events alleged to have

been perpetrated by themselves and their subordinates in the Celebiéi prison-camp:

The plunder of money, watches and other valuable property belonging to persons detained
at the Celebici camp between May and September 1992. (Indictment at paragraph 37
paraphrased.)

Zdravko Muci¢ is also charged with direct responsibility in relation to the foregoing charge.
29. Having outlined the offences charged in the Indictment and the alleged role of the accused

therein, it is appropriate to set out the procedural history of the present case, both prior to trial and

during the trial itself.

C. Procedural History

30. Towards the close of investigations into the events which occurred in the Celebici prison-
camp during the recent conflict in Bosnia and Herzegovina, the Prosecutor, acting on information
regarding the whereabouts of several individuals deemed to be suspects in relation to these events,
made two separate requests to Germany and Austria for the provisional arrest of Zejnil Delali¢ and

Zdravko Mucic, respectively, under Rule 40 of the Rules. Pursuant to these requests, both suspects
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were arrested on 18 March 1996. Thereafter, on 19 March 1996, the Prosecutor issued the
Indictment, charging Zejnil Delali¢, Zdravko Mucié¢, Hazim Deli¢ and Esad LandZo with grave
breaches of the Geneva Conventions and violations of the laws or customs of war in connection
with acts allegedly perpetrated in the Celebiéi prison-camp. The Indictment was confirmed by
Judge Claude Jorda on 21 March 1996 and arrest warrants for Hazim Deli¢ and Esad LandZo, along
with orders for their surrender, were transmitted to the authorities of Bosnia and Herzegovina.
Arrest warrants for Zejnil Delali¢ and Zdravko Mucic, along with orders for their surrender, were

issued to the authorities of Germany and Austria, respectively.

31. Thereafter, on 9 April 1996, Zdravko Muci¢ was transferred from Austria to the United
Nations Detention Unit in The Hague (hereafter “Detention Unit”) and subsequently, on 8 May
1996, Zejnil Delali¢ was transferred from Germany. Hazim Deli¢ and Esad LandZo were both
surrendered into the custody of the Tribunal by the Government of Bosnia and Herzegovina on 13

June 1996.

32. Zdravko Mucic¢, represented by Mr. Robert Rhodes, was the first to enter an initial
appearance, on 11 April 1996, before Trial Chamber II, consisting of Judge Gabrielle Kirk
McDonald, presiding, Judge Lal Chand Vohrah and Judge Rustam S. Sidhwa. Thereafter, on 9
May 1996, Zejnil Delali¢ entered his initial appearance, represented by Ms. Edina ReSidovié.
Hazim Deli¢ and Esad LandZo entered their initial appearances on 18 June 1996, represented by
Mr. Salih Karabdi¢ and Mr. Mustafa Brackovic respectively. The Prosecution team was led by Mr.
Eric Ostberg, appearing with Ms. Teresa McHenry. Each of the accused entered a plea of not guilty
to all of the charges and they were thus remanded into the custody of the Detention Unit, pending

trial.

33. This case is the first to be brought before the International Tribunal in which multiple accused
have been jointly charged and tried. The trial covered a period of 19 months and was subject to
numerous delays, for a variety of reasons. Over 1,500 exhibits were admitted into evidence during
the course of the trial and the transcript of the proceedings runs to more than 16,000 pages in the

English version. The parties also filed lengthy pre-trial briefs and final submissions.® The entire

$ For pre-trial submissions, see Defendant Deli¢’s Pre-Trial Memorandum, Case No. IT-96-21-PT, 21 Feb. 1997
(RP D2789-D2817) (hereafter “Deli¢ Pre-Trial Brief”); The Prosecutor’s Pre-Trial Brief, Case No. IT-96-21-PT,
24 Feb. 1997 (RP D2823-D2850) (hereafter “Prosecutor’s Pre-Trial Brief); Pre-Trial Brief of Zejnil Delali¢, Case No.
IT-96-21-PT, 3 March 1997 (RP D2939-D2944) (hereafter “Delali¢ Pre-Trial Brief”); Pre-Trial Brief of the Accused
Zdravko Mucic¢, Case No. IT-96-21-PT, 3 March 1997 (RP D2939-D2944) (hereafter “Muci¢ Pre-Trial Brief”); Pre-
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proceedings were conducted with simultaneous interpretation into English, French and
Bosnian/Croatian/Serbian. The Trial Chamber’ has been called upon to address a host of
unprecedented procedural and substantive issues relating to the trial. Although not constituting a
comprehensive analysis, the most significant of these issues are set forth below in summary form.
They are here presented in subject matter groupings, and do not, therefore, necessarily appear in

chronological order.

1. Indictment-Related Issues

34. Pursuant to Rules 72 and 73 of the Rules,' three of the accused filed preliminary motions
based on defects in the form of the Indictment, challenging, among other things, its alleged vague
and unfounded allegations and cumulative charging."' Zdravko Muci¢ filed a motion of a similar
nature, requesting the Trial Chamber to order the Prosecution to provide full particulars of the
charges in the Indictment.'> The Trial Chamber denied all of these motions,"” after which Hazim
Deli¢ and Zejnil Delali¢ sought leave to appeal the Trial Chamber’s ruling. Both of these

applications for leave to appeal were, however, rejected by a Bench of the Appeals Chamber.'*

Trial Brief of Esad LandZzo and Response to Prosecutor’s Pre-Trial Brief, Case No. IT-96-21-PT, 3 March 1997
(RP D2898-D2912) (hereafter “Landzo Pre-Trial Brief”).

For final submissions, see: Closing Statement of the Prosecution, Case No. IT-96-21-T, 25 Aug. 1998 (RP D7610-
D8082) (hereafter “Prosecution Closing Brief”); Defendant Hazim Deli¢’s Final Written Submissions on the Issue of
Guilt/Innocence, Case No. IT-96-21-T, 28 Aug. 1998 (RP D8180-D8364) (hereafter “Deli¢ Closing Brief”); The Final
Written Submissions of Delalié¢, Case No. IT-96-21-T, 28 Aug. 1998 (RP D8366-D8717) (hereafter “Delali¢ Closing
Brief”); Defendant Zdravko Muci¢’s Final Submissions, Case No. IT-96-21-T, 28 Aug. 1998 (RP D8093-8178)
(hereafter “Mucic¢ Closing Brief”); Esad LandZo’s Amended Final Submissions & Motion for Acquittal, Case No. IT-
96-21-T, 31 Aug. 1998, (RP D9022-D9204) (hereafter “LandZo Closing Brief).

% As noted below, the composition of the Trial Chamber altered on 15 October 1996. Thus, in the following discussion,
the term “Trial Chamber” is utilised both to refer to the original composition, prior to this date, and also to the later
composition, after this date.

19 The Rules referred to in this entire discussion are those that were in force at the time of the relevant motion or
decision, in accordance with sub-Rule 6(c).

"' Motion Based on Defects in the Form of the Indictment (Zejnil Delali¢), Case No. IT-96-21-PT, 9 July 1996
(RP D731-D738); Preliminary Motions of Accused Hazim Deli¢ Based on Defects in the Form of the Indictment, Case
No. IT-96-21-PT, 1 Aug. 1996 (RP D885-D891); Objections Based on Defects in the Form of the Indictment (Esad
Landzo), Case No. IT-96-21-PT, 16 July 1996 (RP D743-D747).

12 Preliminary Motion by the Accused (Zdravko Mucic), Case No. IT-96-21-PT, 25 April 1996 (RP D327-D332).

'3 Decision on Motion by the Accused Zejnil Delali¢ Based on Defects in the Form of the Indictment, Case No. IT-96-
21-PT, 4 Oct. 1996 (RP D1576-D1590); Decision on Motion by the Accused Hazim Deli¢ Based on Defects in the
Form of the Indictment, Case No. IT-96-21-PT, 15 Nov. 1996 (RP D1810-D1819); Decision on Motion By the
Accused Esad Landzo Based on Defects in the Form of the Indictment, Case No. IT-96-21-PT, 15 Nov. 1996 (RP
D1803-D1809); Decision on the Accused Muci¢’s Motion for Particulars, Case No IT-96-21-PT, 8 July 1996 (RP
D693-D701).

' Decision on Application for Leave to Appeal by Hazim Deli¢ (Defects in the Form of the Indictment), Case No. IT-
96-21-AR72.5, 6 Dec. 1996 (RP D22-D34); Decision on Application for Leave to Appeal (Form of Indictment), Case
No. IT-96-21-AR72.3, 16 Oct. 1996 (RP D22-D26).
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35.  Upon discovering that the charges alleged in counts 9 and 10 of the Indictment were based on
erroneous information, the Prosecution requested leave of the Trial Chamber to withdraw these
counts pursuant to sub-Rule 50(A)." The Trial Chamber granted this request “with prejudice, such
that the charges set forth in the said counts shall not be raised against any of the four accused
persons at a later date.”'® Subsequently, the Prosecution sought to dismiss counts 40 and 41 of the
Indictment, on the grounds that the relevant witness had refused to testify in the proceedings in

support of these counts,'” and this motion was granted by the Trial Chamber.'®

2. Provisional Release and Fitness to Stand Trial

36. Atan early stage, three of the accused filed motions seeking their provisional release pursuant
to Rule 65." The Trial Chamber, addressing the motions of Hazim Deli¢ and Zejnil Delalid,
determined that each of these accused had failed to meet the substantial burden of proving such
exceptional circumstances as to warrant provisional release.” The Defence for both Zejnil Delalié
and Hazim Deli¢ applied for leave to appeal the Decisions, and this was rejected by a Bench of the

' In a confidential Decision, the Trial Chamber also denied Esad LandZo’s

2

Appeals Chamber.’
request for provisional release.”> Thereafter, on 11 December 1996, the Prosecution made an oral
request that the Trial Chamber make a formal finding as to whether the accused Esad LandZo was
fit to stand trial. The Prosecution renewed this request in writing? and the Trial Chamber issued a

Decision, on 23 June 1997, finding Esad LandZo fit to stand trial.*

'> Motion to Withdraw Counts 9 and 10 of the Indictment, Case No. IT-96-21-T, 14 April 1997 (RP D3254-D3255).

1 Order on Prosecution’s Motion to Withdraw Counts 9 and 10 of the Indictment, Case No. IT-96-21-T, 21 April 1997
(RP D3376-D3377).

17 Prosecution’s Motion to Dismiss Counts 40 and 41, Case No. IT-96-21-T, 20 Nov. 1997 (RP D5320-D5321).

'8 Order on Prosecution Motion to Dismiss Counts 40 and 41, Case No. IT-96-21-T, 16 Jan. 1998 (RP D5385-D5386).
19 Motion for Provisional Release (Zejnil Delalic), Case No. IT-96-21-PT, 5 June 1996 (RP D1-5/410 bis); Motion for
Provisional Release (Esad LandZo), Case No. IT-96-21-PT, 16 July 1996 (RP D749-D752); Motion for Provisional
Release (Hazim Deli¢) Case No. IT-96-21-PT, 20 Aug. 1996 (RP D1111-D1113).

%0 Decision on Motion for Provisional Release Filed by the Accused Zejnil Delali¢, Case No. IT-96-21-PT, 1 Oct. 1996
(RP D1504-D1523); Decision on Motion for Provisional Release Filed by the Accused Hazim Deli¢, Case No. IT-96-
21-PT, 28 Oct. 1996 (RP D1676-D1689).

! Decision on Application for Leave to Appeal (Provisional Release), Case No. IT-96-21-AR72.2, 15 Oct. 1996
(RP D31-D37); Decision on Application for Leave to Appeal (Provisional Release) by Hazim Deli¢, Case No. IT-96-
21-AR72.4, 22 Nov. 1996 (RP D25-D34).

22 Decision on Motion for Provisional Release Filed by the Accused Esad Landzo, Case No. IT-96-21-PT, 16 Jan. 1997
(RP D2325-D2556).

> Request for a Formal Finding of the Trial Chamber that the Accused Esad Landzo is Fit to Stand Trial, Case No. IT-
96-21-T, 17 April 1997 (RP D3307-D3309).

** Order on the Prosecution’s Request for a Formal Finding of the Trial Chamber that the Accused Esad LandZo is Fit to
Stand Trial, Case No. IT-96-21-T, 23 June 1997 (RP D3879-D3880).
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3. Matters Relating to the Detention Unit

37. It was brought to the attention of the Prosecution prior to trial that two of the accused,
Zdravko Mucié and Zejnil Delalic¢, were attempting to communicate via notes left in a common area
of the Detention Unit, arguably in violation of Regulation 6 of the Regulations to Govern the
Supervision of Visits to and Communications with Detainees,” which requires all such
correspondence to be submitted to the Registrar for review. The Prosecution sought to obtain the
confiscated communications, arguing that it had a continuing duty to investigate crimes under
Rule 39, or, alternatively, on the ground that such communication could constitute evidence of
contempt under sub-Rule 77(C).*® The Trial Chamber found that the Registrar had acted within her
discretion under the Rules of Detention in withholding the confiscated communications from the

Prosecution and deferred the decision regarding their disclosure to the President of the Tribunal.”’

38. The President’s Decision found that the only possible basis for permitting disclosure was that
the confiscated material was relevant to the Prosecution’s “investigation of a serious violation of

. . .. 28
international humanitarian law.”

Accordingly, the Prosecution had to demonstrate that the
material sought was relevant to an ongoing investigation or prosecution. After reviewing the
confiscated communications, the President held that their content warranted total disclosure and
directed the Registrar to provide certified copies of them to both the Prosecution and the Defence

for Mr. Muci¢ and Mr. Delalic.

» United Nations Detention Unit Regulations to Govern the Supervision of Visits to and Communications with
Detainees (IT/98/REV.2).

%6 Prosecution’s Motion for Production of Notes Exchanged Between Detainees Delali¢ and Muci¢, Case No. IT-96-21-
PT, 26 Aug. 1996 (RP D1115-D1130).

*7 Decision on the Prosecutor’s Motion for the Production of Notes Exchanged Between Zejnil Delali¢ and Zdravko
Mucié, Case No. IT-96-21-PT, 1 Nov. 1996 (RP D1739-D1750).

*® Decision of the President on the Prosecutor’s Motion for the Production of Notes Exchanged Between Zejnil Delalié
and Zdravko Mucic, Case No. IT-96-21-PT, 11 Nov. 1996 (RP D1779-D1797), para. 37.
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4. Assignment of Defence Counsel

39. Upon the request of lead counsel for Esad LandZzo, Mr. Mustafa Brackovi¢, the Registrar
assigned Ms. Cynthia McMurrey as his co-counsel in December 1996.% Less than one month into
the trial itself, Mr. LandZo submitted a written request to the Trial Chamber for the withdrawal of
his lead counsel, Mr. Brackovi¢. The Trial Chamber denied the request.30 Thereafter,
Mr. Brackovié himself requested that the Trial Chamber revoke his power of attorney to act in the
capacity of lead counsel for Mr. LandZo and this was granted.31 On 25 May 1997, Mr. John
Ackerman joined the Defence team for Mr. Landio,32 as lead counsel, to be later replaced in this
capacity by Ms. McMurrey, effective 16 March 1998.>> Upon the withdrawal of Mr. Ackerman,

Ms. Nancy Boler was assigned to assist Ms. McMurrey as co-counsel.

40. Mr. Robert Rhodes was the first counsel assigned to represent Mr. Muci¢. However, upon a
request from Mr. Mucid, this assignment was withdrawn by the Registrar’® and, on 10 July 1996,
Mr. Branislav TapuSkovi¢ was assigned in replacement,3 > assisted by Ms. Mira Tapuskovi€ as co-
counsel.’®  Within a month of the commencement of trial, at the request of Mr. TapuSkovié,
Mr. Michael Greaves was appointed to replace Ms. Tapuskovic as co-counsel.”’ By its Decision of
5 May 1997, upon a written request from Mr. Muci¢, the Trial Chamber directed the Registrar to
secure the services of Mr. Zeljko Oluji¢ to replace Mr. Tapugkovi¢ as lead counsel for Mr. Mucié. ™
In April 1998, at the request of the new lead counsel, Mr. Michael Greaves was replaced by
Mr. Tomislav Kuzmanovi¢ as co-counsel.® Thereafter, in July 1998, Mr. Mucic, alleging a loss of
confidence, requested that his lead counsel, Mr. Oluji¢, be replaced by Ms. Nihada Buturovié. The

Registrar denied this request” whereupon Mr. Muci¢ appealed the Registrar’s Decision to the

% Decision of the Registrar, 20 Dec. 1996 (RP D2325).

30 Order on the Request by the Accused Esad LandZo for Withdrawal of Lead Counsel, Case No. IT-96-21-T, 21 April
1997 (RP D3373-D3375).

3! Order on Request for Revocation of Power of Attorney, Case No. IT-96-21-T, 25 April 1997 (RP D3444-D3446).

32 Decision of the Registrar, 26 May 1997 (RP D3727-D3728).

3 Decision of the Registrar, 21 Jan. 1998 (RP D5392-D5393).

* Decision of the Registrar, 2 July 1996 (RP D651).

3 Decision of the Registrar, 10 July 1996 (RP D740).

3 Decision of the Registrar, 11 Dec. 1996 (RP D2294).

37 See Order on the Request by Defence Counsel for Zdravko Mucié for Assignment of a New Co-Counsel, Case No.
IT-96-21-T, 17 March 1997 (RP D3114-D3116) and Decision of the Registrar, 17 March 1997 (RP D3118).

38 Order on Request for Withdrawal of Counsel, Case No. IT-96-21-T, 5 May 1997 (RP D3552-D3554).

% Decision of the Registrar, 24 April 1998 (RP D6104).

40 Decision of the Registrar, 27 July 1998 (RP D7358).
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President. The Vice-President, acting in the capacity of President, granted the request.*’ On

4 September 1998, Mr. Kuzmanovi¢ was replaced as co-counsel by Mr. Howard Morrison.**

41. The Registrar assigned Ms. Edina ReSidovi¢ as lead counsel for Zejnil Delali¢ after it was
determined that the accused satisfied the requirements of indigency.” In December 1996,
Professor Eugene O’Sullivan was appointed as co-counsel and this Defence team remained
unaltered throughout the trial.** Lead counsel assigned to Hazim Deli¢, Mr. Salih Karabdic, also
requested the assistance of co-counsel and this was granted by the Registrar who, in January 1997,

assigned Mr. Thomas Moran to act in this capacity.*

5. Matters Relating to Trial Proceedings

42. On 15 October 1996, the President of the Tribunal ordered the assignment of Judge Adolphus
G. Karibi-Whyte (Nigeria) (presiding), Judge Elizabeth Odio Benito (Costa Rica) and Judge Saad
Saood Jan (Pakistan) to the trial of the accused.*® A provisional date for the commencement of trial
was then set for 1 November 1996.*" The final date for commencement of trial was established

upon motions from two of the accused and in the interests of justice, for 10 March 1997.%

43. In addition to challenging the Indictment itself, the Defence for Zdravko Muci¢ made an
application for a trial separate from that of Esad LandZo and Hazim Deli¢.* Thereafter, Zejnil
Delali¢ also moved for a separate trial from the other three co-defendants, on the grounds that a
joint trial could generate a conflict of interest, resulting in serious prejudice to the accused.”® The
Trial Chamber ordered Hazim Deli¢ and Esad LandZo to respond to these motions by Mr. Mucié

and Mr. Delali¢,”' and the Defence for each accused submitted motions accordingly.” In its

! Decision of the Vice-President, 6 Aug. 1998 (RP D7556-D7557).

*2 Decision of the Registrar, 4 Sept. 1998 (RP D9514).

* Decision of the Registrar, 4 Oct. 1996 (RP D1574).

* Decision of the Registrar, 11 Dec. 1996 (RP D2293).

* Decision of the Registrar, 13 Jan. 1997 (RP D2361).

% Order of the President Assigning Judges of the Tribunal to Trial Chamber, Case No. IT-96-21-PT, 15 Oct. 1996
(RP D1658-D1659).

" Order on the Preliminary Motion for Compliance with Article 20 of the Statute on the Behalf of Zdravko Muci¢, Case
No. IT-96-21-PT, 21 Oct. 1996 (RP D1673-D1674).

* Decision on the Applications for Adjournment of the Trial Date, Case No. IT-96-21-PT, 3 Feb. 1997 (RP D2682-
D2691).

% Preliminary Motion by the Accused, Case No. IT-96-21-PT, 24 May 1996 (RP D385-D387).

% Motion for a Separate Trial, Case No. IT-96-21-PT, 5 June 1996 (RP D1-8/418 bis).

5! Order to Respond to Motions for Separate Trial, Case No. IT-96-21-PT, 18 June 1996 (RP D535-D536).
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response, the Prosecution argued that separate trials would be duplicative and inefficient, since the
crimes with which the four accused were charged arose out of the same underlying events.”
Accordingly, it was likely that almost every witness who would be called in a trial against Mr.
LandZo and Mr. Deli¢ would also be called in the trials of both Mr. Muci¢ and Mr. Delali¢. The
Trial Chamber denied the motions, finding that, in each case, there was no potential conflict of
interest nor any interest of justice sufficient to warrant separate trials under sub-Rule 82(B).* A
Bench of the Appeals Chamber later rejected an application filed by Zejnil Delali¢ for leave to

appeal the Trial Chamber’s Decision.™

44. The Defence for Zejnil Delali¢ filed a further application requesting that all transcripts and
other documents relating to the trial be provided in Bosnian, the language of the accused, pursuant
to Rule 3.°® In its Decision on this motion, the Trial Chamber held that: (1) all evidence submitted
by either party during trial and all the Orders and Decisions of the Trial Chamber must be made
available in the language of the accused; (2) discovery should be made available in its original
language, if that is the language of the accused, or in one of the working languages of the Tribunal;
and (3) transcripts of the proceedings need only be made available in one of the working languages
of the Tribunal.”” The same issue was subsequently raised in a motion by Zdravko Muci¢ who
requested that all transcripts of witness statements and other official texts pertaining to the court
proceedings be translated into the language of that accused. The Trial Chamber denied the motion
on the grounds that the subject matter of the motion had been previously and authoritatively
decided by the Trial Chamber.>®

45. Also in relation to the running of the trial and upon a motion by the Prosecution, the Trial

Chamber ordered that the transmission of the video-recording of its proceedings to the public be

3% Response to the Requests of the Defence of the Accused, Delali¢ and Muci¢, Seeking a Separate Trial and to the
Prosecutor’s Response to the Motions of the Defence, Case No. IT-96-21-PT, 10 July 1996 (RP D754-D760);
Response of Accused Hazim Deli¢ to the Motions by the Accused Muci¢ and Delali¢ and Prosecutor Response Thereto,
Case No. IT-96-21-PT, 10 July 1996 (RP D764-D767).

>3 Prosecution Response to Delali¢’s Motion for a Separate Trial, Case No. IT-96-21-PT, 28 June 1996 (RP D574-
D579).

>* Decision on Motion for Separate Trial Filed by the Accused Zejnil Delali¢ and the Accused Zdravko Mucié, Case
No. IT-96-21-PT, 26 Sept. 1996 (RP D1407-D1415).

> Decision on the Application for Leave to Appeal (Separate Trials), Case No. IT-96-21-AR72.1, 14 Oct. 1996
(RP D20-D29).

% Application for Forwarding the Documents in the Language of the Accused, Case No. IT-96-21-PT, 15 May 1996
(RP D1-2/368 bis).

7 Decision on Defence Application for Forwarding the Documents in the Language of the Accused, Case No. IT-96-
21-PT, 27 Sept. 1996 (RP D1472-D1480).

%% Order on the Motion for Application of Redress of the Accused’s Right of Information Pursuant to Articles 20 and 21
of the Statute of the International Tribunal, Case No. IT-96-21-PT, 19 Jan. 1998 (RP D5290-D5388).
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delayed by a period of thirty minutes, so as to enable either party to object to their release, or to

request that any transmission be edited, as appropriate.59

46. At the beginning of the trial itself, the Defence for Zejnil Delali¢, Hazim Deli¢ and Esad
Landzo filed a joint motion requesting that they be permitted to cross-examine the witnesses for the
Prosecution in the order of their choosing.60 This request was granted by the Trial Chamber and the
practice was adopted that, before the commencement of the cross-examination of a Prosecution

witness, the Defence would inform the Trial Chamber of the order in which they would proceed.61

47.  Just prior to the completion of its evidence in chief, the Prosecution filed a motion requesting
that the Trial Chamber order the Defence to provide advance notice of its upcoming witnesses at
trial, in order to allow the Prosecution time to prepare an effective cross-examination.®” The Trial
Chamber, exercising its power pursuant to Rule 54, ordered the Defence to provide the Prosecution
with a list of the witnesses it intended to call, seven working days prior to their appearance at trial.*®
This decision was sought to be appealed by the Defence for Zejnil Delali¢,* but the application was

unanimously rejected by a Bench of the Appeals Chamber.®®

Thereafter, the Prosecution brought
another motion seeking to establish the order in which Defence witnesses would be cross-

examined.®

48. Shortly before the close of its case, in June 1998, the Defence for Zejnil Delali¢ filed an
application which sought an order from the Trial Chamber for the conclusion of its case in toto,

including rebuttal evidence, if any, from the Prosecution, and for judgement and sentence, if any, to

%% Order on the Prosecutor’s Motion for Delayed Release of Transcripts and Video and Audio Tapes of Proceedings,
Case No. IT-96-21-PT, 1 Oct. 1996 (RP D1545-D1547).

% Request Regarding the Order in Which Counsel for the Defendants May Cross-Examine Prosecution Witnesses, Case
No. IT-96-21-T, 13 March 1997 (RP D3026-D3034).

®! See transcript of trial proceedings, Case No. IT-96-21-T, 14 March 1997.

62 Prosecutor’s Motion for Order Requiring Advance Disclosure of Witnesses by the Defence, Case No. IT-96-21-T,
10 Dec. 1997 (RP D5364-D5368).

% Decision on Prosecution’s Motion for an Order Requiring Advance Disclosure of Witnesses by the Defence, Case
No. IT-96-21-T, 9 Feb. 1998 (RP D5469-D5487).

6 Application of Defendant Zejnil Delali¢ for Leave to Appeal the Oral Decision of the Trial Chamber of 12 January
1998 Pursuant to Rule 73, Case No. IT-96-21-T, 28 Jan. 1998 (RP D5457-D5467).

% Decision on Application of Defendant Zejnil Delali¢ for Leave to Appeal the Oral Decision of the Trial Chamber of
12 January 1998 Pursuant to Rule 73, Case No. IT-96-21-AR 73.3 (RP A20-A28), filed 4 March 1998.

% Prosecutor’s Motion on the Order of Appearance of Defence Witnesses and the Order of Cross-Examination by the
Prosecution and Counsel for Co-accused, Case No. IT-96-21-T, 18 March 1998 (RP D5929-D5935) (motion granted in
part by Trial Chamber’s Order on the Prosecutor’s Motion on the Order of Appearance of Defence Witnesses and the
Order of Cross-Examination by the Prosecution and Counsel for the Co-Accused, Case No. IT-96-21-T, 3 April 1998
(RP D6041-D6044)).
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be delivered before the second accused should embark upon his case.”” The Trial Chamber denied
this motion, concluding that it had not been given “any reason why it should, in the interests of

justice, exercise its discretion to grant a separate trial at this stage of the joint trial.”%

6. Witness-Related Issues

(a) Protective Measures

49. A series of protective measures were sought by both the Prosecution and the Defence,
pursuant to Rule 75, and implemented throughout the trial proceedings with respect to both
Prosecution and Defence witnesses. At the pre-trial stage, upon an application filed jointly by both
parties, the Trial Chamber issued an Order for the non-disclosure of the names or any identifying
data of potential witnesses to the public or the media, to ensure the privacy and protection of such

victims and witnesses.®

50. The Trial Chamber’s first Decision on the issue during trial granted protective measures to
several Prosecution witnesses, including such measures as ordering that protective screens be
erected in the courtroom; employing image altering devices to prevent certain witnesses from being
identified by the public; ensuring that no information identifying witnesses testifying under a
pseudonym be released to the public, and requiring that transcripts of closed session hearings be
edited so as to prevent the release of information that could compromise a witness’ safety.70
Thereafter, the Prosecution filed several additional motions seeking protective measures for its
witnesses.”' Similarly, members of the Defence sought and were granted protective measures for

. . . . 72
certain of their respective witnesses.

57 Motion by the Defendant Delali¢ Requesting Procedures for Final Determination of Evidence Immediately After the
Close of Delali¢ Defence, Case No. IT-96-21-T, 2 June 1998 (RP D6407-D6413).

% Decision on the Motion by Defendant Zejnil Delali¢ Requesting Procedures for Final Determination of the Charges
Against Him, Case No. IT-96-21-T, 2 July 1998 (RP D6842-D6861), D6843.

%" Order for the Non-Disclosure to the Public or Media or Names of Potential Witnesses, Case No. IT-96-21-PT,
29 Nov. 1996 (RP D2004-D2005).

" Decision on the Motions by the Prosecution for Protective Measures for the Prosecution Witnesses Pseudonymed “B”
through to “M”, Case No. IT-96-21-T, 28 April 1997 (RP D3457-D3483).

" Confidential Motion for Protective Measures for Witness “N”, Case No. IT-96-21-T, 25 March 1997 (RP D3163-
D3166) (motion granted in Trial Chamber’s Decision on the Motion by the Prosecution for Protective Measures for the
Witness Designated by the Pseudonym “N”, Case No. IT-96-21-T, 28 April 1997 (RP D3448-D3456)); Confidential
Motion for Protective Measures for Witness “O”, Case No. IT-96-21-T, 13 May 1997 (RP D3625-D3628) (motion
granted by Trial Chamber’s Order on the Motion by the Prosecution for Protective Measures for the Witness
Designated by the Pseudonym “O”, Case No. IT-96-21-T, 3 June 1997 (RP D3817-D3820)); Confidential Motion for
Protective Measures for Witness “P”, Case No. IT-96-21-T, 7 July 1997 (RP D3931-D3940) (motion granted by Trial
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(b) Video-Link Testimony

51. The Prosecution additionally brought motions requesting that certain witnesses, designated by
the pseudonyms K, L and M, be permitted to give their testimony by means of a video-link
mechanism in order to relieve them from having to come to the seat of the International Tribunal in
The Hague to testify.73 The Trial Chamber granted such a motion with respect to Witnesses “K”
and “L”, where the circumstances met the relevant test for permitting video-link testimony although
this was ultimately not availed of.”* A later, confidential, motion requesting video-link testimony

for additional witnesses was denied.”

Chamber’s Order on the Motion by the Prosecution for Protective Measures for the Witness Designated by the
Pseudonym “P”, 18 July 1997 (RP D4028-D4031); Confidential Motion for Protective Measures for Witness Risto
Vukalo, Case No. IT-96-21-T, 12 Aug. 1997 (RP D4137-D4139) (motion granted by Trial Chamber’s Order on the
Motion for Protective Measures for Witness Risto Vukalo, Case No. IT-96-21-T, 25 Sept. 1997 (RP D5184-D5187));
Confidential Motion for Protective Measures for Witness “T”, Case No. IT-96-21-T, 2 Sept. 1997 (RP D5050-D5053)
(motion granted by Trial Chamber’s Order on the Motion for Protective Measures for Witness “T”, Case No. IT-96-21-
T, 23 Sept. 1997 (RP D5151-D5153)); Motion for Protective Measures for Witness “R”, Case No. IT-96-21-T, 22 July
1997 (RP D4036-D4039) (motion granted by Trial Chamber’s Order on the Prosecution’s Motion for Protective
Measures for Witness “R”, Case No. IT-96-21-T, 2 Oct. 1997 (RP D5216-D5219)); Prosecutor’s Request for
Additional Measures in Respect of the Protection of Witnesses, Case No. IT-96-21-T, 4 July 1997 (RP D3964-D3967)
(motion denied by the Trial Chamber’s Decision on the Prosecution Motion for Additional Measures of Protection for
Witnesses, Case No. IT-96-21-T, 8 Oct. 1998 (RP D5227-D5228)).

72 See e.g. Order on the Motion for Protective Measures for the Witness Designated by the Pseudonym DB.1, Case No.
IT-96-21-T, 29 May 1998 (RP D6379-D6382) (granting the motion); Order on the Motion for Protective Measures for
the Witness Designated by the Pseudonym DA.1, Case No. IT-96-21-T, 29 May 1998 (RP D6383-D6386) (granting the
motion); Order on the Motions for Protective Measures for the Witnesses Designated DA.4 and DB.4, Case No. IT-96-
21-T, 29 June 1998 (RP D6807-D6810) (granting the motion); Motion for Safe Conduct for Defence Witnesses, Case
No. IT-96-21-T, 12 June 1998 (RP D6626-D6631); Order Granting Safe Conduct to Defence Witnesses, Case No. IT-
96-21-T, 25 June 1998 (RP (D6729-D6732) (granting the motion); Decision on Confidential Motion for Protective
Measures for Defence Witnesses, Case No. IT-96-21-T, 25 Sept. 1997, (RP D5155-D5161) (granting the motion);
Order on the Motions for Protective Measures for the Witnesses Designated by the Pseudonyms: DA.2, DB.2, DC.2,
DD.2, DE.2, DF.2, DG.2 and DI.2, Case No. IT-96-21-T, 11 June 1998 (RP D6588-D6591) (granting the motion).

" During oral argument on the motion, the Prosecution withdrew its request in respect of Witness “M’, on the basis that
he was no longer unable to testify.

™ Decision on the Motion to Allow Witnesses K, L and M to Give Their Testimony By Means of Video-Link
Conference, IT-96-21-T, 28 May 1997 (RP D3751-D3762).

> Order on the Motion to Allow Certain Witnesses to Give Their Testimony by Means of Video-Link Conference, Case
No. IT-96-21-T, 11 Nov. 1997 (RP D5317-D5318).
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(c) Disclosure of Witness Identity

52. Prior to trial, the Defence for Esad LandZzo moved the Trial Chamber to compel the
Prosecution to provide the names and addresses of its prospective witnesses.”® The Trial Chamber,
while acknowledging that, under Article 20(1) of the Statute, the Defence was entitled to sufficient
information to permit it to identify prospective Prosecution witnesses, denied the Defence request,
holding that the current address of a witness was not necessary for the purposes of identification.”’
Subsequently, the Trial Chamber, on a motion by the Prosecution, determined that the Defence,
pursuant to sub-Rule 67(A)(ii), has an explicit obligation to disclose the names and addresses of
“those of its witnesses who will testify to alibi and to any special defence offered.””™ The Trial
Chamber held that the Defence disclosure obligation under sub-Rule 67(A)(ii) is distinct from that

of the Prosecution pursuant to sub-Rule 67(A)(1).

(d) Additional Witnesses and Issuance of Subpoenae

53.  Subsequent to its filing of a list of witnesses intended to be called at trial, the Prosecution
sought leave to call several additional witnesses. The Trial Chamber granted these requests, noting
that, with respect to each additional witness, the Prosecution had fulfilled its obligation pursuant to
sub-Rule 67(A) to disclose to the Defence the names of all witnesses as soon as it had formed an
intention to call them at trial.” Thereafter, the Prosecution sought leave from the Trial Chamber to
call two additional expert witnesses. The Trial Chamber also granted this request on the basis that
the proposed witnesses would testify on issues newly raised by the Opinion and Judgment in the

case of Prosecutor v. Dusko Tadic (hereafter “Tadic Judgment”).SO

7% Defence Motion to Compel the Discovery of Identity and Location of Witnesses, Case No. IT-96-21-PT, 19 Feb.
1997 (RP D2757-D2761).

"7 Decision on the Defence Motion to Compel the Discovery of Identity and Location of Witnesses, Case No. IT-96-21-
T, 18 March 1997 (RP D3122-D3130).

8 Decision on the Motion to Compel the Disclosure of the Addresses of the Witnesses, Case No. IT-96-21-T, 13 June
1997 (RP D3857-D3864), D3856.

™ Order on the Motion by the Prosecution for Leave to Call Additional Witnesses, Case No. IT-96-21-T, 1 Aug. 1997
(RP D4121-D4123); Decision on Confidential Motion to Seek Leave to Call Additional Witnesses, Case No. IT-96-21-
T, 9 Sept. 1997 (RP D5111-D5116); Order on the Prosecution’s Motion for Leave to Call Witness “R” as a Witness,
Case No. IT-96-21-T, 1 Oct. 1997 (RP D5213-D5215).

% Opinion and Judgment, Case No. IT-94-1-T, 7 May 1997 (RP D17338-D17687); Order on the Prosecution’s Motion
for Leave to Call Additional Expert Witnesses, Case No. IT-96-21-T, 13 Nov. 1997 (RP D5314-D5316).
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54. After the close of the Defence case, the Prosecution filed a motion seeking to bring four
witnesses in rebuttal. When the Trial Chamber denied the Prosecution’s motion with respect to
three of these witnesses, the Prosecution filed a motion seeking to reopen its case on the grounds
that the proposed evidence was new evidence which was unavailable prior to the close of the

Prosecution’s case. The Trial Chamber denied the Prosecution’s motion.®!

55. In addition, on 14 October 1997, the Prosecution filed a motion requesting the Trial Chamber
to issue subpoenae ad testificandum to certain specified persons who, after repeated requests from
the Prosecution, were refusing to testify before the Tribunal and whose testimony was relevant to
the case. The Prosecution further requested the Trial Chamber to issue an order to the Government
of Bosnia and Herzegovina relating to the execution of such subpoenae.** The Trial Chamber
issued subpoenae ad testificandum to all but one of the individuals named in the Prosecution’s
motion.*”  Furthermore, the Trial Chamber issued a Request to the Government of Bosnia and
Herzegovina for its assistance in compelling the individuals subject to the subpoenae to appear
before the Tribunal.® Thereafter, at the request of the Prosecution, the Trial Chamber vacated a

subpoena as it related to one such witness.*

56. At the request of the Defence for Hazim Deli¢, the Trial Chamber also issued subpoenae to
two witnesses to appear and testify before the Trial Chamber on behalf of this accused, along with
an accompanying request to the Government of Bosnia and Herzegovina.*® Thereafter, further

¢ 87
C

subpoenae were issued on behalf of Mr. Delic.”" The Trial Chamber also granted a request by Esad

LandZo for the issuance of subpoenae ad testificandum to certain individuals.®®

81 See sub-section 8 below.

%2 Request by the Prosecutor for the Issuance of Subpoenas Ad Testificandum and an Order to the Government of
Bosnia and Herzegovina, Case No. [T-96-21-T, 14 Oct. 1997 (RP D5258-D5263).

% Order on the Prosecution’s Request for the Issuance of Subpoena Ad Testificandum and for an Order to the
Government of Bosnia and Herzegovina, Case No. IT-96-21-T, 16 Oct. 1997 (RP D5282-D5284).

84 Request to the Government of Bosnia and Herzegovina, Case No. IT-96-21-T, 16 Oct. 1997 (RP D5279-D5281).

% Order on the Prosecution’s Oral Request for the Release of Esad Rami¢ from the Subpoena ad Testificandum Issued
b6y the Trial Chamber, Case No. IT-96-21-T, 23 Oct. 1997 (RP D5298-D5299).

8 See Order on the Motion of the Defence Hazim Deli¢ for the Issuance of Subpoenas, Case No. IT-96-21-T, 26 June
1998 (RP D6744-D6746).

%7 See Order on the Second Motion for the Issuance of Subpoena, Case No. IT-96-21-T, 1 July 1998 (RP D6824-
D6826) and accompanying subpoenas; see also Request to the Government of Bosnia and Herzegovina, Case No. IT-
96-21-T, 1 July 1998 (RP D6828-D6829).

¥ See Order on the Request by Esad Landzo for the Issuance of Subpoenas, Case No. IT-96-21-T, 6 July 1998
(RP D6952-D6954) and accompanying subpoenas; see also Confidential Request to the Government of Bosnia and
Herzegovina, Case No. IT-96-21-T, 6 July 1998 (RP D6957-D6959).
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57.  On several occasions during its case, the Defence for Zejnil Delali¢ was unable to produce
sufficient witnesses, resulting in the cancellation of scheduled court sessions. On 2 June 1998, the
Defence for Zejnil Delali¢ filed a schedule for the appearance of its remaining witnesses which
provided for two weeks of witness testimony with an intervening week during which no witnesses
were scheduled to appear. The Trial Chamber, in an oral ruling, stated that counsel for Zejnil
Delali€ should call all the scheduled witnesses during the continued sitting of the Trial Chamber, or
close its case if it was unable to produce further witnesses. Thereafter, on 8 June 1998, the Defence
for Mr. Delali¢ informed the Trial Chamber that it would be unable to call any additional witnesses
and sought an adjournment of the trial until 22 June 1998 to enable it to do so, or, in the alternative,
the issuance of subpoenae to certain individuals and a request for assistance to the Government of
Bosnia and Herzegovina.® The Trial Chamber denied the Defence motion.”” A subsequent
application for leave to appeal this Decision filed by the Defence for Mr. Delali¢ was rejected by a
Bench of the Appeals Chamber.”!

(e) Miscellaneous

58. The Prosecution further moved the Trial Chamber to issue an order allowing investigators
who might be called to testify at trial to be present in the public gallery when other witnesses were
giving their testimony.”” In its Decision on this motion, the Trial Chamber held that the provisions
of sub-Rule 90(D) are “designed to ensure the purity of testimony admitted in evidence” and that
permitting prospective witnesses to listen to the testimony of other witnesses in the case poses an

993

“obvious risk to the administration of justice. Accordingly, the Trial Chamber denied the

Prosecution motion and ordered that “Prosecution and Defence investigators who may be called as
witnesses should not be present in the public gallery of the courtroom and should not, otherwise,

follow the proceedings when other witnesses are testifying.”**

% See Alternative Request for Renewed Consideration of Delali¢’s Motion for an Adjournment until 22 June 1998 or
Request for Issue of Subpoenas to Individuals and Requests for Assistance to the Government of Bosnia and
Herzegovina, Case No. IT-96-21-T, 8 June 1998 (RP D6557-D6561).

% Decision on the Alternative Request for Renewed Consideration of Delali¢’s Motion for an Adjournment until
22 June 1992 or Request for Issue of Subpoenas to Individuals and Requests for Assistance to the Government of
Bosnia and Herzegovina, Case No. IT-96-21-T, 23 June 1998 (RP D6700-D6719).

°! Decision on the Application for Leave to Appeal Pursuant to Rule 73 by the Accused Zejnil Delali¢, Case No. IT-96-
21-AR73.4, 15 June 1998 (RP A15-A18).

2 Motion to Allow the Investigators to Follow the Trial during the Testimonies of the Witnesses, Case No. IT-96-21-T,
10 March 1997 (RP D3003-D3005).

% Decision on the Motion by the Prosecution to Allow the Investigators to Follow the Trial During the Testimonies of
the Witnesses, Case No. IT-96-21-T, 20 March 1997 (RP D3135-3142), D3136 and D3137.

* Ibid., RP D3135.
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59. Finally, the Defence for Zdravko Muci¢ filed an ex parte motion seeking an order from the
Trial Chamber to compel an interpreter who was present during certain interviews of Mr. Mucic by
Prosecution investigators, to testify before the Tribunal in his defence. The Trial Chamber,
however, denied the motion on the grounds that: (1) the interpreter cannot be relied upon to testify
on the evanescent words of the interpretation in the proceedings between the parties; and (2) it is an
important consideration in the administration of justice to insulate the interpreter from constant
apprehension of the possibility of being personally involved in the arena of conflict, on either side,

in respect of matters arising from the discharge of their duties.”

7. Evidentiary Issues

(a) Disclosure Requirements

60. On a motion from the Defence for Mr. Delali¢,”® the Trial Chamber issued a Decision setting
forth its interpretation of the precise nature and scope of the parties’ disclosure requirements

pursuant to Rule 66 of the Rules.”

61. The Defence further filed a joint motion, arguing that, by virtue of its practice of serving
additional evidence upon the Defence at very short notice, the Prosecution was in breach of its
disclosure obligations under sub-Rule 66(A). The Defence urged the Trial Chamber to adopt a new
rule of evidence in this regard, to ensure that the right of the accused to prepare an adequate defence
was preserved.98 The Trial Chamber declined to exercise its powers under sub-Rule 89(B) and

denied the motion.”

62. In addition, the Defence for Hazim Deli¢ filed a motion requesting that the Prosecution be

ordered, pursuant to Rule 68, to produce all exculpatory evidence in its possession pertaining to the

% Decision on the Motion Ex Parte by the Defence of Zdravko Muci¢ Concerning the Issue of a Subpoena to an
Interpreter, Case No. IT-96-21-T, 8 July 1997 (RP D3949-D3958).

% Motion for the Disclosure of Evidence, Case No. IT-96-21-PT, 10 June 1996 (RP D446-D447).

°7 Decision on the Motion by the Accused Zejnil Delali¢ for the Disclosure of Evidence, Case No. IT-96-21-PT, 27
Sept. 1996 (RP D1444-D1452).

% Motion by the Defendants on the Production of Evidence by the Prosecution, Case No. IT-96-21-T, 5 May 1997
(RP D3528-D3533).

% Decision on the Motion by the Defendants on the Production of Evidence by the Prosecution, Case No. IT-96-21-T,
10 Sept. 1997 (RP D5133-D5139).
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issue of whether the persons detained in the Celebici prison-camp were prisoners of war for the
purposes of the application of the Geneva Conventions of 1949.'% This motion was denied by the
Trial Chamber on the grounds that the Defence had failed to specify the material it sought to have
disclosed.'” On a motion by the Prosecution,'® the Trial Chamber also held that the Defence is
not obliged under sub-Rule 67(C), to provide the Prosecution with a list of documents it intends to

. 1
use at trial.'®®

(b) Admissibility of Evidence

63. On another evidentiary issue, the Defence for Zdravko Mucic¢ submitted a motion to exclude
certain statements made by the accused prior to trial, urging their inadmissibility on several
grounds.'™ The relevant statements arose out of a series of interviews with Mr. Muci¢ conducted
by the Austrian police and Prosecution investigators in Vienna, between 18 March and 21 March
1996. In its Decision, the Trial Chamber, in line with the Prosecution’s submissions on the matter,
chose to analyse the interviews with the Austrian police separately from the questioning undertaken
by the Prosecution investigators.'” The Trial Chamber, while conceding that the Austrian
provision restricting the accused’s right to counsel during a criminal investigation “is within Article
6(3) [of the European Convention on Human Rights] as interpreted,” nevertheless found it to be
“inconsistent with the unfettered right to counsel in Article 18(3) [of the Statute] and sub-Rule
42(A)(i) [of the Rules].”'™  Accordingly, the Trial Chamber found the statements made by
Mr. Mucic to the Austrian police to be inadmissible. As to the statements made to the Prosecution
investigators, the Trial Chamber rejected the three grounds advanced by the Defence as bases for

. . 107
their exclusion.

1% Request Pursuant to Rule 68 for Exculpatory Information, Case No. IT-96-21-T, 21 April 1997 (RP D3385-D3392).
1% Decision on the Request of the Accused Hazim Deli¢ Pursuant to Rule 68 for Exculpatory Information, Case No. IT-
96-21-T, 24 June 1997 (RP D3891-D3899).

192 Motion to Specify the Documents Disclosed by the Prosecutor that Delali¢’s Defence Intends to Use as Evidence,
Case No. IT-96-21-T, 13 May 1997 (RP D3641-D3646).

19 Decision on the Motion to Specify the Documents Disclosed by the Prosecutor that Delali¢’s Defence Intends to Use
as Evidence, Case No. [T-96-21-T, 10 Sept. 1997 (RP D5127-D5132).

1% Motion to Exclude Evidence, Case No. IT-96-21-T, 8 May 1997 (RP D3587-D3595).

195 Decision on Zdravko Muci¢’s Motion for the Exclusion of Evidence, Case No. IT-96-21-T, 2 Sept. 1997 (RP
D5082-D5105).

106 1bid., para. 51.

"7 Ibid.
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64. In addition, the Defence for Zejnil Delali¢ filed a motion, pursuant to sub-Rule 73(A)(iii) of
the Rules, seeking to exclude certain of his pre-trial statements.'” The propriety of these so-called

“Munich Statements”'"”

was first addressed in a Decision which dismissed the Defence arguments
challenging the statements, but held that the Defence could object to the admissibility of the
statements at trial where it could prove that the rights of the accused had been violated by

irregularities in recording an interview.''

The Defence for Mr. Delali¢ made several follow-up
motions regarding the admissibility of the Munich Statements, among others. Thereafter, the Trial
Chamber determined that the transcripts of the Munich Statements were admissible, finding no
violation of Rule 42. The Trial Chamber further held that the Defence could object to the
admissibility of the audio or video-recordings of the Munich Statements under Rule 43, if the
Prosecution later sought to tender them into evidence. With respect to statements made by
Mr. Delali¢ in further interviews with the Prosecution,111 the Trial Chamber held that the Defence

had presented insufficient evidence to establish a basis for excluding this evidence.'"?

65. On another occasion, and in an oral motion, the Prosecution sought to have certain other

documents and videotapes admitted into evidence.'"

The material at issue had been seized by
members of the Austrian police from the premises of a firm with which Zejnil Delali¢ was alleged
to have close connections, and from the apartment of Mr. Mucié. Applying the relevant Rules, the
Trial Chamber admitted all of this evidence tendered by the Prosecution.''* The Defence for
Mr. Delali¢ then filed an application for leave to appeal the Trial Chamber’s Decision,'"> which

16 Thereafter, the Prosecution

was unanimously rejected by a Bench of the Appeals Chamber.
sought to introduce into evidence additional items seized by the Austrian police from Mr. Mucic’s

apartment. The Defence for Mr. Delali¢ objected to this on the grounds that there were a number of

'% Motion for Exclusion of Evidence, Case No. IT-96-21-PT, 5 June 1996 (RP D1/403 bis—4/403 bis)

19 The “Munich Statements” are transcripts of interviews held between Zejnil Delali¢ and Prosecution investigators at
the Office of the Bavarian Police in Munich, Germany on 18 and19 March 1996.

1% Decision on the Motion on the Exclusion and Restitution of Evidence and Other Material Seized From the Accused
Zejnil Delalié¢, Case No. IT-96-21-PT, 10 Oct. 1996 (RP D1612-D1621).

" This refers to interviews held between Zejnil Delali¢ and Prosecution investigators at the Detention Unit in The
Hague from 22-23 Aug. 1996, and various addenda made on 22 July and 10 Aug. 1996 to the Munich Statements.

12 See generally Decision on the Motions for the Exclusion of Evidence by the Accused, Zejnil Delali¢, Case No. IT-
96-21-T, 25 Sept. 1997 (RP D5162-D5180).

'* Raised on 31 Oct. 1997.

4 Decision on the Motion of the Prosecution for the Admissibility of Evidence, Case No. IT-96-21-T, 21 Jan. 1998
(RP D5423-D5440).

"5 Application of Defendant Zejnil Delali¢ for Leave to Appeal the Decision on the Motion of the Prosecution for the
Admissibility of Evidence of 19 January 1998 Pursuant to Rule 73, Case No. IT-96-21-T, 28 Jan. 1998 (RP D5442-
D5455).

"¢ Decision on Application of Defendant Zejnil Delali¢ for Leave to Appeal Against the Decision of the Trial Chamber
of 19 January 1998 on the Motion of the Prosecution for the Admissibility of Evidence, Case No. IT-96-21-AR 73.2,
5 March 1998 (RP A25-A36).
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irregularities in the police search. The Trial Chamber, finding that the evidence tendered was

relevant and of probative value, determined that this evidence was also admissible.'!”

66. The Prosecution also sought to introduce into evidence, through the testimony of a relevant
witness, a letter purportedly written by Mr. Muci¢ containing information regarding his role in the
Celebi¢i prison-camp. The Prosecution argued several grounds for the admissibility of this
document and submitted that, in the event that such grounds proved insufficient, the Trial Chamber
should direct Mr. Muci¢ to provide a sample of his handwriting for analysis and identification.
Upon the submission of written briefs by both parties on this issue,''® the Trial Chamber held that
the letter contained sufficient indicia of reliability to be admissible. However, the Trial Chamber
refused to order Mr. Muci¢ to provide a handwriting sample on the grounds that this would be
tantamount to forcing him to testify against himself, and, as such, would constitute a violation of

Article 21, paragraph 4(g) of the Statute.'"’

67. Also in relation to statements made to the Prosecution prior to trial, the Defence for Esad
LandZo filed a motion pursuant to sub-Rule 73(C) for relief from waiver to bring a motion under
sub-Rule 73(A) to exclude such statements made by Mr. Land70.'® The Trial Chamber held,
however, that where the sole reason for the untimely filing of such a motion was the failure of
Mr. LandZo’s previous counsel to recognise the need for such a motion, this did not constitute good

cause sufficient to warrant a grant of relief from waiver under sub-Rule 73(C). 121

68. Similarly, the Defence for Hazim Deli¢ filed a motion pursuant to sub-Rule 73(C), seeking
relief from waiver to bring a motion under sub-Rule 73(A). The Trial Chamber held that the
Defence argument that Mr. Deli¢’s statement was made involuntarily and was, therefore,

inadmissible, was unfounded. Hence, this argument did not constitute good cause sufficient to

"7 Decision on the Tendering of Prosecution Exhibits 104-108, Case No. IT-96-21-T, 10 Feb. 1998 (RP D5489-
D5497).

"8 prosecution Brief Concerning the Standard for Admission of Evidence at Trial and the Production of Handwriting
Samples, Case No. IT-96-21-T, 16 July 1997 (RP D4010-D4021); Reply to the Prosecution’s Oral Motion of 8" July
1997, Case No. IT-96-21-T, 29 July 1997 (RP D4055-D4112).

"% Decision on the Prosecution’s Oral Requests for the Admission of Exhibit 155 into Evidence and for an Order to
Compel the Accused, Zdravko Muci¢, to Provide a Handwriting Sample, Case No. IT-96-21-T, 21 Jan. 1998
(RP D5395-D5419).

120 Motion for Extension of Time in Which to File Motions Pursuant to Sub-Rule 73(A)(iii) and Relief from Waiver
Provided in Sub-Rule 73(C), Case No. IT-96-21-T, 7 May 1997 (RP D3575-D3577).

121 Decision on Motion by Esad LandZo Pursuant to Rule 73, Case No. IT-96-21-T, 1 Sept. 1997 (RP D5067-D5074).
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warrant a grant of relief from waiver to bring a motion under sub-Rule 73(A) to exclude the

122
statement.

69. Thereafter, the Defence for Zdravko Muci¢ filed a motion pursuant to sub-Rule 73(C),
seeking relief from waiver to bring a motion to exclude certain pre-trial statements made by the
accused which the Prosecution sought to introduce into evidence. The Defence argued that the
statements had been obtained using methods which cast substantial doubt on their reliability. The
Trial Chamber, in granting the motion, held that good cause had been shown as to why the relief
should be granted, as it would be “unjust to deprive the accused of the right to challenge the
admission of the Statements which are claimed to have been obtained in oppressive

circumstances.” '

(c) Evidence of Prior Sexual Conduct

70. The Trial Chamber was also called upon to address the issue of the inadmissibility of
evidence concerning the prior sexual conduct of victims of sexual assault. Such evidence is
specifically excluded by virtue of sub-Rule 96(iv) and it was on the basis of this provision that the
Trial Chamber ordered the redaction from the public record of references made in open court to the
prior sexual conduct of a Prosecution witness while testifying to a charge of sexual assault.'** In its
Decision on this matter, the Trial Chamber discussed the need for protection of the privacy of
witnesses and the necessary balancing between such considerations and the general principle of
public proceedings. However, where information has already entered the public domain, the Trial
Chamber opined that it “cannot ordinarily transform a public fact into a private one by virtue of an

OI'dCI' 95125

Thus, instead of utilising its powers under Rule 75, the Trial Chamber analysed the
nature of the information which had been revealed and subsequently sought to be removed from the
record, and determined that it did indeed constitute evidence of prior sexual conduct and was,

therefore, irrelevant and inadmissible.

'22 Decision on Hazim Deli¢’s Motion Pursuant to Rule 73, Case No. IT-96-21-T, 10 Sept. 1997 (RP D5118-D5126).

12 Decision on Zdravko Muci¢’s Motion for Leave to File an Out-of-Time Application Pursuant to Rule 73, Case No.
IT-96-21-T, 3 Sept. 1997 (RP D5075-D5081), D5077.

124 Decision on the Prosecution’s Motion for the Redaction of the Public Record, Case No. IT-96-21-T, 5 June 1997
(RP D3826-D3845).

' Ibid., RP D3834.
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8. Miscellaneous Issues Relating to the Regulation of Proceedings

71. The Defence for Esad LandZo filed several preliminary motions addressing a diverse range of
issues on 14 January 1997. The Trial Chamber disposed of these motions in a single order.'*
Included in these motions were: a Motion for Reconsideration of Application for Separate Trial,
denied on the basis that the Defence had failed to establish good cause sufficient to warrant a grant
of waiver pursuant to sub-Rule 73(C); and a motion entitled Defence Request for Bill of Particulars,
denied in consideration of the Trial Chamber’s prior Decision on the Motion Based on Defects in

the Form of the Indictment. '’

72.  On 17 March 1997, in open session, the Trial Chamber heard the testimony elicited on re-
examination of the Prosecution witness, Mr. Mirko Babi¢. The Trial Chamber then refused to allow
the Defence for Esad LandZo to re-cross-examine Mr. Babic, holding that the relevant provisions of
the Rules do not envision a right to re-cross-examination. Thereafter, the Defence for Esad LandzZo
filed a motion asserting the right of the Defence under sub-Rule 85(B) of the Rules and Article 21,
paragraph 4(e) of the Statute, to further cross-examine any Prosecution witness who is subject to re-
examination.'” The Trial Chamber determined that such a right to re-cross-examination, by either
party exists only in instances where ‘“during re-examination new material is introduced.

Similarly, where questions put to a witness by the Trial Chamber after cross-examination raise
entirely new matters, the opponent is entitled to further cross-examine the witness on such new

matters.” >

73. During the course of the trial, the Prosecution, in a closed session hearing, raised with the
Trial Chamber the issue of an alleged disclosure and subsequent publication in the media of

confidential information, by one of the accused. The Trial Chamber referred the Prosecution’s

1
130

complaint to the President of the International Tribuna who, after a series of investigations,

126 Order Disposing of Motions Filed by the Defence, Case No. IT-96-21-PT, 27 Jan. 1997 (RP D2676-D2678).

127 Other motions included a Defence Motion for Equal Access to Prosecution Witnesses for Interview, a Defence
Motion for Disclosure of Exculpatory Material, a Defence Motion for Designation of Evidence and a Defence Motion
for Discovery and Inspection of Evidence. With respect to these motions, the Trial Chamber urged the parties to
attempt to resolve the matters at issue among themselves, noting that “if such matters cannot be so resolved, any party
may raise them with the Trial Chamber during the trial proceedings”, RP D2676.

' Motion for Decision on Presentation of Evidence, Case No. IT-96-21-T, 24 March 1997 (RP D3151-D3155).

129 Decision on the Motion on Presentation of Evidence by the Accused, Esad Landzo, Case No. IT-96-21-T, 1 May
1997 (RP D3491-D3504), D3492.

130 Referral of Complaint, Case No. IT-96-21-T, 16 May 1997 (RP D3678-D3679).
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issued a confidential report containing his findings and recommendations on the matter.""
Thereafter, the Trial Chamber issued an order on the Prosecution’s complaint accepting all but one
of the President’s conclusions. The Trial Chamber rejected the President’s decision to leave the
door open for the Prosecution to initiate proceedings against Zejnil Delali¢ for contempt of the
Tribunal, on the grounds that “the findings in the report disclose no evidence on which the
President could have relied for casting any element of doubt on the uncontradicted and unequivocal

denial of [the] accused Zejnil Delali¢.”'*

74.  Another issue which arose during the trial involved a joint Defence motion alleging that the
Prosecution had acted in an unprofessional and reprehensible manner by communicating with the
President of the Tribunal on a matter relating to the trial.'"” The Trial Chamber found the

allegations of impropriety to be ill-founded and denied the motion. 134

75. Lead counsel for Mr. Muci¢, Mr. Zeljko Olujié, was himself the subject of a series of orders
issued by the Trial Chamber in May and June of 1998. The first such order related to a document
filed by Mr. Oluji€ in response to a Scheduling Order previously issued by the Trial Chamber. The
Trial Chamber found this response to be insufficient in fulfilling the obligations of the Defence for
Mr. Muci€ pursuant to the Scheduling Order, in addition to being “unacceptable as a document filed
with the International Tribunal, in the quality of its language, its attacks on the Office of the
Prosecutor and its impugning of the proceedings of the International Tribunal itself.”'* Thereafter,
on 9 June 1998, the Trial Chamber filed a written order, requesting that Mr. Oluji¢ comply with an
oral order of the Trial Chamber directing counsel for all four accused to reassess their proposed
witness lists and submit revised lists with a reduction in the number of proposed witnesses. '*°
When Mr. Olyji€ failed to comply with the Order of 9 June 1998, the Trial Chamber issued a

subsequent order compelling compliance, in which it reminded Mr. Oluji¢ that he had been given

two warnings under Rule 467 and, should he continue to resist compliance, the Trial Chamber

13! Report of the President in the Matter of the Referral of Complaint, Case No. IT-96-21-T, 27 May 1997 (RP D3733-
D3736).

' Order on Complaint Brought by Prosecution, Case No. IT-96-21-T, 2 June 1997 (RP D3802-D3806).

133 Motion for Warning Pursuant to Rule 46(A) and to Inform Professional Body Pursuant to Rule 46(B) and for
Disclosure of Document, Case No. IT-96-21-T, 2 Sept. 1997 (RP D5055-D5065).

3% Order Disposing of Defence Motion Pursuant to Rule 46 and for Disclosure of Document, Case No. IT-96-21-T,
8 October 1997 (RP D5224-D5226).

133 Order, Case No. IT-96-21-T, 18 May 1998 (RP D6149-D6151).

13 Order, Case No. IT-96-21-T, 10 June 1998 (RP D6584-6586).

137 Sub-Rule 46(A) of the Rules provides that “A Chamber may, after a warning, refuse audience to counsel if, in its
opinion, the conduct of that counsel is offensive, abusive, or otherwise obstructs the proper conduct of the
proceedings”.
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would exercise its discretion under Rule 46 to refuse him further audience as the legal

. . ¢ 138
representative of Mr. Mucic.

76. At a status conference on 21 May 1998, having reviewed the proposed witness lists filed by
each of the accused, the Trial Chamber impressed upon the Defence the need to limit their witness
lists so as to avoid repetition and unnecessary duplication. The Trial Chamber further stated that, in
the absence of compliance with its direction in this regard, it would itself take steps to limit the
number of witnesses each accused would be permitted to call. In a joint motion, the Defence
objected to the Trial Chamber’s proposal.'* In its Decision on the issue, the Trial Chamber found
that the exercise of its right to regulate the proceedings, pursuant to Article 20(1) of the Statute, did
not impinge upon the accused’s right to a fair trial and in particular the rights enshrined in
Article 21(4)(e) where the Trial Chamber sought to prescribe guidelines to assist the Defence in

calling its witnesses so as to avoid duplication of witnesses and repetitive testimony.140

77. At the request of the Trial Chamber and during the case for the last accused, the Prosecution
provided notification of the witnesses it anticipated calling in rebuttal.'*' The Trial Chamber
granted leave to call only one of the four witnesses requested by the Prosecution.'** Thereafter, the
Prosecution filed an application to re-open its case to allow the other three proposed rebuttal

143 - . .
This motion was denied

witnesses to testify as additional witnesses (see sub-section 6(d) above).
by the Trial Chamber'* and the Prosecution’s subsequent application for leave to appeal was

rejected. 143

138 Order, Case No. IT-96-21-T, 16 June 1998 (RP D6633-6635).

139 Joint Request by the Defendants Delali¢, Mucié, Deli¢ and LandZo Regarding Presentation of Evidence, Case No.
IT-96-21-T, 25 May 1998 (RP D6192-D6199).

' Decision on the Motion of the Joint Request of the Accused Persons Regarding the Presentation of Evidence, Dated
May 24 1998, Case No. IT-96-21-T, 12 June 1998 (RP D6593-D6610).

"I Prosecution’s Notification of Witnesses Anticipated to Testify in Rebuttal, Case No. IT-96-21-T, 22 July 1998
(RP D7322-D7328).

"> Order on the Prosecution’s Notification of Witnesses Anticipated to Testify in Rebuttal, Case No. IT-96-21-T,
30 July 1998 (RP D7497-D7499).

' Prosecution’s Alternative Request to Reopen the Prosecution’s Case, Case No. IT-96-21-T, 30 July 1998 (RP
D7364-D7381).

'* Decision on the Prosecution’s Alternative Request to Reopen the Prosecution’s Case, Case No. IT-96-21-T, 19 Aug.
1998 (RP D7574-D7591).

' Decision on Prosecutor’s Applications for Leave to Appeal the Order of 30 July 1998 and Decision of 4 August
1998 of Trial Chamber II quater, Case No. IT-96-21-AR73.6 and 73.7, 31 Aug. 1998 (RP A34-A37).
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9. Defence of Diminished or Lack of Mental Capacity

78. In response to the charges brought against him, Esad LandZo raised the defence of
diminished, or lack of, mental capacity at an early stagem6 and later made a submission requesting
clarification from the Trial Chamber as to the precise legal parameters of this defence.'*’ The Trial
Chamber determined that a party offering a special defence of diminished or lack of mental
responsibility “carries the burden of proving this defence on the balance of probabilities,” but
reserved a decision on the definition of diminished or lack of mental capacity until final
judgement."® The Trial Chamber refused to reconsider a further request by the Defence for Esad

LandZo to provide a legal definition of diminished, or lack of, mental capacity.149

10. Judges’ Terms of Office

79. Early in the trial, the Prosecution filed a motion seeking a hearing to address the fact that the
Judges’ terms of office were likely to expire before the trial had ended. The Prosecution sought to
elicit any objections the accused might have to the Judges of the Trial Chamber sitting beyond the
expiry of their current terms.' The Trial Chamber determined that a hearing on the issue was
unnecessary, since, pursuant to Article 13(4) of the Statute, which incorporates article 13(3) of the
Statute of the International Court of Justice (hereafter “ICJ”) by reference, the Judges, though
replaced, are empowered, and indeed required, to finish any cases which they may have begun.15 !
Subsequently, a Security Council resolution extended the Judges’ terms of office until the

conclusion of the Celebi¢i trial. ">

146 See Notice of the Defence to the Prosecutor Pursuant to Rule 67(A)(ii)(b) of the Rules, (RP D2248-D2251).

147 Esad Landz0’s Submissions Regarding Diminished or Lack of Mental Capacity, Case No. IT-96-21-T, 8 June 1998
(RP D6542-D6555).

'8 Order on Esad Land?0’s Submission Regarding Diminished or Lack of Mental Capacity, Case No. IT-96-21-T,
18 June 1998 (RP D6641-D6643), D6642.

149 Order on Esad Land?0’s Request for Definition of Diminished of Lack of Mental Capacity, Case No. IT-96-21-T,
15 July 1998 (RP D7229-D7230).

3% Motion that Accused State Whether They Will Waive Any Objection to the Trial Chamber Sitting After
17 November 1997, Case No. IT-96-21-T, 28 May 1997 (RP D3738-D3740).

! Decision on the Prosecution’s Motion that the Accused State Whether They Will Waive Any Objection to the Trial
Chamber Sitting After November 17, 1997, Case No. IT-96-21-T, 23 June 1997 (RP D3882-D3887).

132 Security Council Resolution No. 1126 (1997), 27 Aug. 1997.
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80. The Defence filed a joint motion requesting that Judge Odio Benito cease to take part in the
proceedings on the grounds that her judicial independence had been compromised by virtue of
having taken the oath of office of Vice-President of Costa Rica."® The issue was referred to the
Bureau of the Tribunal for determination. The Bureau, consisting of President McDonald, Vice-
President Shahabuddeen, Judge Cassese and Judge Jorda, concluded that, since Judge Odio Benito
had stated that she would not take up any of her duties as Vice-President of Costa Rica until she had
completed her judicial duties at the International Tribunal and was, in essence, holding her political

position in name alone, she was not disqualified under sub-Rule 15(A) of the Rules. 154

11. Motion for Judgement of Acquittal

81. At the conclusion of the case for the Prosecution, on 16 February 1998, the Defence indicated
that it would move to dismiss the case against each of the accused. The Defence for Zejnil Delalié,
Hazim Deli¢ and Esad LandZo filed a joint Defendant’s Motion for Judgement of Acquittal or in the
alternative Motion to Dismiss the Indictment at the Close of the Prosecutor’s Case on 20 February

1998 (hereafter “Motion to Dismiss”).155

The Defence for Zdravko Muci¢ filed a separate motion
for judgement of acquittal, or, in the alternative, dismissal, or provisional release.'”® Thereafter, the
Prosecution filed a comprehensive response, setting forth its arguments as to why the motion should

be denied. "’

82. In its Decision on these motions, the Trial Chamber observed that the submission of a motion
for judgement of acquittal constituted an effective closing of the Defence case, thereby entitling the
Trial Chamber to determine the guilt or innocence of the accused, whereas a request for dismissal
of the Indictment, if unsuccessful, would permit the accused to continue with their respective cases.
In response to questions posed during oral argument, each of the Defence counsel submitted that

they did not seek to close their respective cases at this time and that the motions should therefore be

133 Motion on Judicial Independence, Case No. IT-96-21-T, 4 June 1998 (RP D6415-D6525).

'3 Decision of the Bureau on Motion on Judicial Independence, Case No. IT-96-21-T, 4 Sept. 1998 (RP D9516-
D9528).

'3 Defendants’ Motion for Judgement of Acquittal or in the alternative Motion to Dismiss the Indictment at the Close
of the Prosecutor’s Case, Case No. IT-96-21-T, 20 Feb. 1998 (RP D5503-D5724).

1% Defendant’s Motion for Judgement of Acquittal or in the alternative Motion to Dismiss the Indictment at the Close
of the Prosecutor’s Case or in the alternative Motion for the Provisional Release from the Custody of the ICTY Tribunal
Effective Immediately, Case No. IT-96-21-T, 20 Feb. 1998 (RP D5726-D5757).

57 Prosecution’s Response to Defendant’s Motion for Judgement of Acquittal or in the alternative Motion to Dismiss
the Indictment at the Close of the Prosecutor’s Case, Case No. IT-96-21-T, 6 March 1998 (RP D5759-D5861)
(hereafter “Prosecution Response to the Motion to Dismiss”).
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understood as requests for dismissal of all counts of the Indictment. Thereafter, the Trial Chamber
held that, as a matter of law, the Prosecution had presented sufficient evidence relating to each
element of the offences charged to allow a reasonable tribunal to convict, were such evidence to be
accepted. Accordingly, the Trial Chamber dismissed the Motion to Dismiss and the motion
submitted by Mr. Mucié, in so far as it constituted a request for dismissal of the Indictment. The
Trial Chamber also dismissed Zdravko Muci¢’s motion in so far as it constituted a request for

provisional release, finding that the issue was not appropriately raised.'”®

12. Sentencing Procedure

83. At the Eighteenth Plenary Session of the International Tribunal, on 9 and 10 July 1998, the
Judges, sitting in plenary, adopted several amendments to the rules pertaining to the Tribunal’s
procedure for sentencing. Whereas previously a separate hearing was held to determine sentencing
where necessary, only after the judgement had been rendered as to the accused’s guilt or innocence,

the amended Rules provide for simultaneous judgement and sentencing.'

Accordingly, on
10 September 1998, nine days after the final presentation of evidence in the trial, the Trial Chamber
issued a scheduling order,'® noting the aforementioned changes in the Rules and further noting that
pursuant to sub-Rule 6(C) of the Rules, “an amendment shall enter into force immediately, but shall
not operate to prejudice the rights of the accused.”'® Having determined that the application of the
new sentencing procedures pursuant to amended sub-Rule 87(C) would not prejudice the rights of
the accused, nor in any way indicate the guilt or otherwise of the accused, the Trial Chamber
established a schedule for the parties submissions and subsequent hearings on the issue of

sentencing.

84. Pursuant to the 10 September Scheduling Order, the Prosecution filed its submissions on

162
8.16

sentencing on 1 October 199 Thereafter, the Defence for each accused filed their respective

submissions on the issue of sentencing.163 A four-day hearing was subsequently held, commencing

158 Order on the Motions to Dismiss the Indictment at the Close of the Prosecution’s Case, Case No. IT-96-21-T,
18 March 1998 (RP D5924-D5927).

13 Sub-Rule 87(C) provides: “If the Trial Chamber finds the accused guilty on one or more of the charges contained in
the indictment, it shall at the same time determine the penalty to be imposed in respect to each finding of guilt.”

160 Scheduling Order, Case No. IT-96-21-T, 10 Sept. 1998 (RP D9643-D9646).

11 Sub-Rule 6(C) of the Rules.

162 Sentencing Submissions of the Prosecution, Case No. IT-96-21-T, 1 Oct. 1998 (RP D9660-D9787).

' Sentencing Submissions by the Accused Zejnil Delali¢, Case No. IT-96-21-T, 5 Oct. 1998 (RP D9889-D10003);
Esad Landzo’s Submissions on Proposed Sentencing, Case No. IT-96-21-T, 5 Oct. 1998 (RP D9827-D9887);
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on 12 October 1998, during which the parties presented their evidence and final submissions as to

sentencing.

D. Structure of the Judgement

85. This Judgement is divided into six sections, each constituting an integral part of the whole.
The introductory section has briefly addressed the mandate of the International Tribunal, introduced
the Indictment and set out the procedural history of the case. The following section discusses the
background and preliminary factual findings as to the conflict in the Konjic municipality and the
political structure that existed during the relevant period, as well as the military forces involved in

the fighting and the existence of the Celebici prison-camp.

86. Section III addresses the applicable provisions of the Statute and their interpretation in the
present context. The first eight sub-sections pertain to the provisions of the Statute concerning the
subject-matter and personal jurisdiction of the International Tribunal and general principles of
interpretation. In the final sub-section the Trial Chamber sets forth the elements of each of the

offences alleged in the Indictment.

87. Section IV contains the Trial Chamber’s factual and legal findings in relation to the
allegations made in the Indictment. The role of each of the accused in the facts found proven is
thus determined. Section V contains the discussion of sentencing and its applicability to each of the
accused. Finally, in Section VI, the Judgement of the Trial Chamber on the guilt or innocence of
each of the accused in relation to each of the charges against them, is laid out and the sentence for
each accused in relation to those counts of which they are found guilty is imposed. The attached
annexes include a glossary of abbreviations, the Indictment, a plan of the Celebiéi prison-camp and

certain photographs.

Sentencing Submission on Behalf of Zdravko Muci¢ a/k/a Pavo, Case No. IT-96-21-T, 5 Oct. 1998 (RP D9789-D9825);
Defendant Hazim Deli¢’s Memorandum of Law on Sentencing and Sentencing Memorandum, Case No. IT-96-21-T,
9 Oct. 1998 (RP D10024-D10059) (Confidential).
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II. BACKGROUND AND PRELIMINARY FACTUAL FINDINGS

88. The Indictment at issue in the present case is solely concerned with events in the municipality
(opstina) of Konjic, in central Bosnia and Herzegovina, during a period of months in 1992. The
Trial Chamber does not consider it necessary to enter into a lengthy discussion of the political and
historical background to these events, nor a general analysis of the conflict which blighted the
whole of the former Yugoslavia around that time. The function of the Trial Chamber is to do
justice in the case at hand and while this naturally involves presenting its findings in context, we
will limit this background section to those facts which are necessary to situate the evaluation of the

present case.

89. It is important to note that the Trial Chamber does not seek to identify causal factors, nor
through history explain why the conflict with which we are concerned occurred. It would indeed do
no justice to the victims of this conflict to attempt to explain their suffering by proffering historical
“root causes” which somehow inexorably led to the violence which engulfed them. Such an

endeavour would, in any case, be an exercise in futility.

90. The Trial Chamber has heard extensive witness testimony and been presented with many
documents and written reports. For the purposes of this background, particular reliance is placed on
the evidence presented through the historical, political and military expert witnesses of both the
Prosecution and the Defence. In addition, we have taken notice of many public documents which
bear substantial authority - in particular, resolutions of the United Nations Security Council and
General Assembly, the Final Report of the United Nations Commission of Experts,'® reports of the
United Nations Secretary-General, and declarations and statements from the European Community

and the Conference on Security and Cooperation in Europe (CSCE).

194 $/1994/674 (hereafter “Commission of Experts Report™).
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A. Historical and Geographical Background of the Socialist Federal Republic of

Yugoslavia

91. The Socialist Federal Republic of Yugoslavia (hereafter “SFRY”) was created after the
Second World War under the leadership of Josip Broz (better known as “Tito””) out of the ashes of a
Yugoslavia which had been occupied and divided by the Axis powers and which had witnessed
widespread slaughter during that conflict. Tito’s Partisan forces, which were aligned with the
Communist party, had long perfected the art of guerrilla warfare and thus achieved victory against
the invading German army, the Croatian Ustaga which supported it, and against the Cetnik forces of
Draza Mihailovié¢, which operated as a Serb resistance movement. With the defeat in Europe of the
Axis powers, Tito established a socialist State which comprised the Republics of Bosnia and
Herzegovina, Croatia, Macedonia, Montenegro, Serbia and Slovenia, and two autonomous
provinces - Kosovo and Vojvodina - situated in Serbia. Each of the peoples of these Republics
were regarded as distinct nations, all with equal status. In Bosnia and Herzegovina, however,
which housed significant numbers of Croats, Serbs and Muslims, no one ethnic group was in the
majority and thus there was no recognised Bosnian “nation”. It was not until the Constitution
promulgated in 1974 that the Muslim population of Bosnia and Herzegovina gained recognition as

one of the peoples of the SFRY.

92. Under the leadership of Tito, a strict system of socialist self-management was instituted under
a Constitution which sought to keep together the many nationalities living in the Republics. Any
nationalist aspirations that may have surfaced were swiftly suppressed. The initial post-war
Constitution envisaged a highly centralised State with power concentrated in the Communist party
in the federal capital, Belgrade. Tito, however, remained a leader independent from the hold of the
Soviet Union and in 1948 the SFRY was expelled from the common institutions of the eastern bloc.
Throughout the 1960s and 1970s, the trend in the SFRY was towards further decentralisation of
power to the governments of each of the Republics and this was entrenched in the final Constitution
in 1974.
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B. The Concept of All People’s Defence (Total National Defence)

93. After the invasion of Czechoslovakia in 1968 by the USSR and due to the poor relations
between the SFRY and the Soviet Union, a defence system known as “All People’s Defence” (or
“Total National Defence”) was devised to protect the SFRY from external attack. This system
integrated all citizens in the defence of the federation and aimed to utilise all resources. The right
of all Yugoslav citizens to participate in the defence of the SFRY was enshrined in the 1969
Constitution, which provided for compulsory military service, compulsory labour service, civil

defence and material contributions.

94. The centre of this defence system was the Yugoslav People’s Army (hereafter “JNA”), which
was the SFRY’s regular, standing army, controlled by the Federal Ministry of Defence. As an
institution, it possessed a right of representation on the central committee of the League of
Communists. The JNA comprised 45,000-70,000 regular officers and soldiers along with 110,000-
135,000 conscripts who served on a more short-term basis'® and was equipped with modern
conventional weapons and equipment. In the event of an armed conflict, the JNA was to be
supported by the Territorial Defence forces (hereafter “TO”), which had a base in each of the
Republics. Each of the TOs were responsible to the Presidency of the Republic in which they were
based, and also to the General Staff of the INA. The TO was made up of part-time soldiers who
had been conscripts in the JNA and who received periodical further training. Its equipment was

less sophisticated and lighter than that of the JNA.

95. In addition, the Federal Ministry of Interior controlled intelligence and State security forces,
as well as the People’s Police. These were also integrated into the overall system of All People’s

Defence.

195 Commission of Experts Report, annex III, p. 10.
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C. Disintegration of the SFRY and Emergence of the New States

96. With Tito’s death in 1980 and the escalation of a serious economic crisis, cracks began to
appear in the unity of the federal State. The federation was then governed by a Presidency
consisting of representatives of the six Republics and two autonomous provinces. The League of
Communists began to lose its grip on the Republics and their increasingly nationalist political
movements and parties. With communism in decline throughout Eastern Europe in the 1980s, new
leaders emerged who advocated social and political change which challenged the existing
paradigm. Of particular note is Slobodan MiloSevi¢, who rose to power in Serbia in 1987 through
the hierarchy of the Communist party and finally became President of Serbia in 1989. In addition,
the Croatian Democratic Union (hereafter “HDZ”) was formed in Croatia in 1989, under the

leadership of Franjo Tudjman, on a platform of Croatian nationalism.

97. By 1988, the Serbian government was seeking to achieve the full integration of the two
autonomous provinces into Serbia. In October of that year, the authorities governing Vojvodina
were removed and in March 1989 a new Constitution was adopted in Serbia which removed the
autonomy of the province of Kosovo. Thus, with the support of the leadership of Montenegro,
Serbia wielded substantial power in the Federal Presidency, to the disquiet of the representatives of

the other Republics.

98. Towards the end of 1989, Slovenia was advocating its right to secede from the SFRY and in
January 1990 the Slovenian delegation walked out of the Congress of the League of Communists,
followed by the Croatian delegation. In May 1990, a new government was elected into office in
Slovenia after its first multi-party elections. That same month, Franjo Tudjman became the first
democratically elected President of Croatia and the Republic’s Constitution was subsequently
amended such that citizens who were not of the Croat 'ethnic group’ were deprived of their equal
status as 'nations’ and, essentially, reduced to being 'ethnic minorities’.'% Consequently, in August
1990, the Serbs living in the Krajina region of Croatia held a referendum on self-autonomy and
certain towns were declared to be part of Serbia. Violent clashes between the Krajina Serbs and the

Croatian authorities rapidly developed. Meanwhile, Serbian parties had been formed in both

1% See Constitution of the Republic of Croatia, promulgated 22 Dec. 1990.
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Croatia and Bosnia and Herzegovina - entitled the Serbian Democratic Party (hereafter “SDS”) -

and the HDZ had also formed a branch within Bosnia and Herzegovina.

99. In Bosnia and Herzegovina the population of 4.3 million was the most heterogeneous of all
the Republics. A census in 1991 designated roughly 43.5 per cent of this population as Muslim,
31.2 per cent as Serbian, and 17.4 per cent as Croat. Many areas were ethnically mixed, although it
appears that individual towns and villages could be identified as Serb, or Croat, or Muslim,
depending on the predominant ethnicity of their inhabitants. Nonetheless, accounts demonstrate
that, prior to the build-up to the conflict, these groups had generally friendly relations and extensive
interaction, including substantial inter-marriage. In November 1990, elections were held in which
the voting was divided roughly proportionately amongst the three nationalist parties - the Muslim
“Party of Democratic Action” (hereafter “SDA”), the SDS and the HDZ. A coalition government
was thus formed headed by a seven member State Presidency, with the leader of the SDA, Alija
Izetbegovic, as the first President. Each of these parties, however, had distinct visions for the future
constitutional structure of the Republic. While the SDS supported the maintenance of the Yugoslav

State, the HDZ and SDA began to favour independence.

100. With a perceived increase in the dominance of the Serbian government in the Federal
Presidency, further moves towards independence were made in both Slovenia and Croatia in late
1990 and into 1991. After national referendums confirmed the will of the people of these Republics
to become separate from the SFRY, both declared their independence on 25 June 1991. Upon
intervention by the European Community, however, they agreed to put their declarations on hold
for three months. Meanwhile, in both Slovenia and Croatia, JNA units under the control of the
Federal Presidency, now dominated by Serbia, were mobilised and conflicts ensued between the
JNA and local TO forces loyal to their Republican governments. Throughout 1990, the JNA had
sought to weaken the Republican TO forces in Slovenia and Croatia by withdrawing weapons from
their bases. This attempt did not fully succeed in Slovenia, however, which managed to
substantially re-arm before conflict broke out. Indeed, when the JNA attacked at the end of June,

the Slovenian TO was able to mount an effective resistance.

101. From May 1991, the eight-member Federal Presidency of the SFRY was deadlocked due to
the blocking of the automatic succession of Stipe Mesic, the Croatian representative, to the position
of President by Serbia, along with its allies. This obstruction was lifted at the end of June in order

for the Presidency to regain control of the JNA and finally order it to withdraw from Slovenia.
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102. While Slovenia itself contained very few Serbs, Croatia supported a significant Serb
population and included territory with historical links to Serbia. In Croatia, therefore, conflict
between the forces of the Republican government and the Serbs of the Krajina region bordering on
to Bosnia and Herzegovina, backed by the JNA, intensified throughout the summer of 1991. With
its withdrawal from Slovenia, the JNA was able to concentrate more of its strength in Croatia and

the intensity of the conflict there far exceeded the fighting in Slovenia.

103. The Croatian Army (hereafter “HV”) grew out of the Croatian TO forces, along with
additional volunteers, and the government also formed a Croatian National Guard. Furthermore,
the Ministry of Interior created an internal security force from police reserves. These forces were,
however, no match at the outset for the strength of the JNA and by the end of 1991 the JNA had
occupied substantial parts of Croatian territory. In November, with the mediation of the United
Nations envoy, Cyrus Vance, a cease-fire was signed, to be monitored by United Nations
peacekeeping troops, and in resolution 743, adopted on 21 February 1992, the Security Council
established the United Nations Protection Force (UNPROFOR) to fulfil this task and oversee the
withdrawal of the JNA from Croatia.

104. Meanwhile, the Serbs in Bosnia and Herzegovina had begun to declare certain areas of that
Republic “Serbian autonomous regions” (hereafter “SAQOs”). Alarmed by the situation in
Yugoslavia as a whole, the United Nations Security Council, on 25 September 1991, passed

resolution 713, which imposed an arms embargo throughout the territory.

105. In October 1991, the Bosnian Parliament declared its support for the sovereignty of Bosnia
and Herzegovina and its withdrawal from the SFRY. Subsequently, in December, the European
Community invited all of the SFRY Republics to apply for recognition as independent States by
24 December and such applications were to be considered by an Arbitration Commission.'®’
Slovenia, Croatia, Bosnia and Herzegovina, and Macedonia all applied at this time. In response, the
Serbs in Bosnia and Herzegovina, who had created their own “Assembly” and voted in a

referendum to stay in Yugoslavia, declared their own independent “Serbian Republic of Bosnia and

17 See EC Declaration on Yugoslavia, 3 Sept. 1991, EPC Press Release P. 84/91 and Declaration on the Occasion of the
Ceremonial Opening of the Conference on Yugoslavia, 7 Sept. 1991, EPC Press Release P. 86/91. The Arbitration
Commission is often referred to as the “Badinter Commission”, after its Chairman, Robert Badinter.
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Herzegovina” (hereafter “SRBH”)'® on 9 January 1992, to remain part of the Yugoslav

Federation. '

106. The Arbitration Commission established by the European Community issued its Opinions on
11 January 1992, that Slovenia and Macedonia should be recognised as independent States.'” In
addition, subject to the enactment of suitable guarantees for ethnic minorities, the Commission
recommended the recognition of Croatia as an independent state.'”’ The Commission also took the
view that, should the people in Bosnia and Herzegovina vote for independence in a referendum, that
Republic should also gain recognition.'” Such a referendum was immediately organised and held
on 29 February and 1 March 1992. Despite a boycott by the Bosnian Serbs, a majority of the
population voted in favour of independence. On 6 March, the Bosnian Government thus declared
that Bosnia and Herzegovina had become an independent State and fighting between Serbs, Croats
and Muslims ensued. Subsequently, on 6 April 1992, the European Community, closely followed

by the United States, recognised Bosnia’s statehood. 173

107. The armed conflict in Bosnia and Herzegovina was the most protracted of all the conflicts
which took place during the dissolution of the SFRY. It was characterised by a massive
displacement of population as well as the practice of “ethnic cleansing”, made notorious by many
media reports along with those of the United Nations, and other violations of international
humanitarian law. Estimates of the number of lives lost in the course of the conflict vary between
150,000 and 200,000.

108. The European Community and the United Nations sought to resolve the conflict through
mediation and the proposal of various territorial settlements. These, however, were not successful

until November 1995, when the Dayton Peace Agreement was reached through negotiation by a

' This was later renamed the Republika Srpska.

'% Exhibit 19. See also, Exhibits 13, 14, 15, 16, 17 and 18.

' Opinion No. 6 on the Recognition of the Socialist Republic of Macedonia by the European Community and its
Member States, 11 January 1992, reprinted in I.LL.M. vol. 31 (1992) 1507 and Opinion No. 7 on International
Recognition of the Republic of Slovenia by the European Community and its Member States, 11 Jan. 1992, reprinted in
L.L.M. vol. 31 (1992) 1512.

"I Opinion No. 5 on the Recognition of the Republic of Croatia by the European Community and its Member States,
11 Jan. 1992, reprinted in I.LL.M. vol. 31 (1992) 1503. In spite of this, the European Community went ahead with the
recognition of Croatia as well as Slovenia, but did not recognise the independence of Macedonia at that time.

172 Opinion No. 4 on International Recognition of the Socialist Republic of Bosnia and Herzegovina by the European
Community and its Member States, 11 Jan. 1992, .LL.M. vol. 31 (1992) 1501.

13 EC Declaration on Recognition of Bosnia and Herzegovina, 6 April 1992, UN Doc. S/23793, Annex. President
Bush’s Statement on the Recognition of Bosnia and Herzegovina, Croatia and Slovenia, 7 April 1992, reprinted in
Review of International Affairs, Vol. XVIII (1.V 1992) p.26.
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Contact Group.'” Bosnia and Herzegovina, while remaining a single State, was thus divided into
two entities - the Muslim-Croat Federation and the Republika Srpska. The nature of this conflict
and the various military and paramilitary forces that were involved are described in more detail

below, before attention is focused more particularly on the Konjic municipality.

D. Role of Military Forces in the Conflict in Bosnia and Herzegovina

109. Before the actual outbreak of the conflict in Bosnia and Herzegovina, preparations for war
were already being made. The Serb population had been receiving arms and equipment from the
JNA throughout 1991, whereas in areas where Muslims and Croats predominated, local TO units
were downsized and disarmed by the JNA. The Bosnian Croats had also been receiving support
from the Government of Croatia and its army. On 1 March 1992, the Bosnian Serbs erected road
barricades around Sarajevo, effectively isolating it, and the Muslim and Croat populations in turn
set up checkpoints elsewhere in the territory. In early April of that year, with the increase in
violence, the Bosnian State Presidency declared a ‘“state of imminent war danger” and the
Parliament was subsequently dissolved.'” The Presidency also issued a decision announcing a
general mobilisation of the Bosnian TO, which was gradually transformed into the Bosnian Army.
This Army was formally established on 15 April 1992, under the supreme command of the
President of the Presidency and a General Staff based in Sarajevo. On 20 June 1992, the
Presidency proclaimed a “state of war” and identified the aggressors as “the Republic of Serbia, the

Republic of Montenegro, the Yugoslav Army and the terrorists of the Serbian Democratic Party.”'"

1. The JNA

110. The JNA, originally a pan-Yugoslav institution with regulations mandating proportionate
representation of each of the main ethnic groups amongst its conscripts, had as its aim in the initial
stages of the conflicts in Slovenia and Croatia the prevention of the break-up of the Federation.
However, as these conflicts developed throughout 1991 and 1992, the JNA was increasingly
dominated by the Serbs. The JNA leadership found itself acting in support of the political leaders

in Belgrade and many of its non-Serb officers left to join their Republican TO units. The political

17 General Framework Agreement on Peace for Bosnia and Herzegovina, concluded in Dayton, Ohio, Nov. 1995.
175 Exhibit 29.
176 Exhibit 30.
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goals of the Serbian authorities in Belgrade appear to have been to carve a new set of territories for
the Serbs out of both Croatia and Bosnia and Herzegovina, to be added to Serbia and Montenegro.
These coincided with the attempts of the JNA forces to prevent each of the Republics from

achieving effective independence.

111. A former officer of the INA and witness for the Prosecution, General Arif Pasalié, described
to the Trial Chamber the changes that took place within the structure of the JNA, including the
dismissal from positions of command of personnel who were not pro-Serbian. General Pasali¢

testified that:

[flor me the Yugoslav People’s Army no longer existed. It had acquired a completely
different form of organization and had been transformed into an army which was carrying
out aggression against its own people.'”’

112. In 1991, the INA was withdrawn from both Slovenia and Croatia under international pressure,
coupled with a recognition of the fact that their independence could not be prevented. The majority
of units thus withdrawn were immediately redeployed within Bosnia and Herzegovina. According
to Brigadier Muhamed Vejzagié, an expert Defence witness who was a former officer in the JNA
and the Bosnian Army, JNA units were moved into Bosnia and Herzegovina in late 1991, and by
the beginning of 1992 there were seven complete JNA corps in Bosnia and Herzegovina.178 In his
expert report, submitted to the Trial Chamber, (hereafter “Vejzagi¢ Report”), the Brigadier stated
that,

[1]t can be established for sure that, upon orders and instructions issued by the General
Staff of the Armed Forces of Yugoslavia and Federal Secretariat of People’s Defence
together with [the] political leadership of Serbia and through the direct co-operation with
the Serb Democratic party of B-H, the JNA formed numerous formations in the territory of
B-H (TO units and militia units) composed of the members of the Serb ethnic group.179

113. Brigadier Vejzagic further testified that, before the independence of Bosnia and Herzegovina,
there was a huge concentration of JNA manpower in its territory — approximately 100,000 soldiers,

800 tanks, 1,000 armoured personnel carriers, 4,000 artillery pieces, 100 planes and 50

"7 Transcript of trial proceedings, p. 8065 (T. 8065). All transcript page numbers (hereafter “T.”) referred to in the
course of this Judgement are from the unofficial, uncorrected version of the English transcript. Small differences may
therefore exist between this pagination and that of the final English transcript released to the public.

'8 See Exhibit D143-1a/1, p. 8.

" Ibid., p. 9.
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helicopters.'® The JNA was also actively involved in preparations for the conflict in Bosnia and

Herzegovina by participating in the distribution of weapons to citizens of Serb ethnicity.

114. With its declaration of independence on 6 March 1992, open conflict erupted in Bosnia and
Herzegovina and the units of the JNA already present in the territory were actively involved in the
fighting that took place. Reports of combat include an attack on Bosanski Brod on 27 March 1992
and the occupation of Derventa, as well as incidents in Bijeljina, Foca and Kupres in early April.
After Bosnia and Herzegovina’s independence was recognised by the European Community on
6 April 1992, these attacks increased and intensified, especially in Sarajevo, Zvornik, ViSegrad,

X . .. “ 181
Bosanski Samac, Vlasenica, Prijedor and Brcko. 8

115. On 11 April 1992, the European Community issued a ‘“Statement on Bosnia and

. 5182
Herzegovina”

which appealed for a cease-fire and called upon the Serbian and Croatian
Governments “to exercise all their undoubted influence to end the interference in the affairs of an
independent Republic”. On 10 April 1992, the President of the United Nations Security Council
also issued a statement demanding the cessation of all forms of outside interference in Bosnia and

183
Herzegovina.

116. By early May of 1992, the JNA was under the authority of the Federal Republic of

Yugoslavia (Serbia and Montenegro) (hereafter “FRY”),184

which claimed to be the sole legitimate
successor State to the SFRY. However, the mounting international pressure for the withdrawal of
all forms of outside interference in Bosnia and Herzegovina necessitated a change in its tactics. On
4 May 1992, the authorities in Belgrade announced that all JNA personnel who were not citizens of
Bosnia and Herzegovina would be withdrawn from that Republic by 19 May. In consequence,

approximately 14,000 JNA troops left Bosnia and Herzegovina.'®

117. On 13 May 1992, the authorities of the SRBH announced a decision to form their own army,
to be composed of units of the former JNA based in Bosnia and Herzegovina. According to the
Prosecution expert witness, Dr. Marie-Janine Calic, approximately 80 per cent of the JNA forces

which had been present in Bosnia and Herzegovina were integrated into the new army of the SRBH

"*0'T. 10465-T. 10466.

18 See Exhibit D135-1a/1 (hereafter “Hadzibegovi¢ Report) and Vejzagi¢ Report, p. 10.
"2 UN Doc. $/23812, Annex.

'3 UN Doc. $/23802.

'® The FRY came into existence on 27 April 1992 with the passing of a new Constitution.
185 Commission of Experts Report, annex III, p. 22.
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(the “VSRBH”, later named and hereafter referred to as “VRS”), which was under the command of
a former JNA officer - General Ratko Mladi¢. Thus, many JNA officers - including non-Bosnian
Serbs - who had been stationed in Bosnia and Herzegovina found themselves part of the new VRS.
Those elements of the JNA that did not constitute the VRS became the Army of the FRY (hereafter
“VJ”). Units of the V] co-operated with, and provided support to, their erstwhile colleagues in the
VRS.

2.  The HVO

118. The Croatian Defence Council (hereafter “HVO”) was formed on 8 April 1992 as the military
force of the Croatian Community of Herceg-Bosna (HZH-B), the self-proclaimed para-State of the
Bosnian Croats in certain parts of the Herzegovina region. The HVO had been distributing arms
amongst the Bosnian Croats in preparation for conflict and HVO units were formed in many
municipalities. The Croatian government and Army (HV) trained and armed many of these troops
and some HV officers and soldiers were also integrated into the HVO. Dr. Calic stated in her report
to the Trial Chamber that in 1992 there were approximately 30,000 HVO troops on the ground, who
relied heavily on the HV for direction and support. During most of 1992, the HVO and units from
the HV sided with the Bosnian TO (later the Bosnian Army) against the JNA and VRS. Towards
the end of 1992, however, clashes developed between the HVO and the Bosnian Army and this

conflict continued into 1993.

3. Paramilitary Groups

119. Various paramilitary units also played an important role in the conflict in Bosnia and
Herzegovina, as well as in Croatia. The Trial Chamber has not been given substantial amounts of
information about these groups, although it is clear that they operated on all sides in the conflict and
had some connections with the governments with which they were aligned. The Commission of
Experts, in its Final Report, identifies at least 45 such formations operating within Bosnia and
Herzegovina. Notably, the Serb paramilitaries included the “Tigers”, led by Zeljko RaZajatovic
(better known as “Arkan”) and the “White Eagles”, headed by Vojislav Segelj."*® On the side of the

18 See Commission of Experts Report, annex ITIA.
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Croats, the Croatian Defence Forces (hereafter “HOS”) was formed as the paramilitary wing of the
Croatian Party of Rights and operated throughout Bosnia and Herzegovina, in co-operation with
units of the HVO and other paramilitaries. The “Green Berets” were another paramilitary
organisation, created by Muslim leaders in 1991. In addition, the forces of the “Patriotic League”
were active on the side of the Bosnian government and there are also reports of groups such as the

mujahedin being sent in from sympathetic Islamic countries.

E. The Konjic Municipality - Geographical, Demographic and Political Structure

120. The former Socialist Republic of Bosnia and Herzegovina was divided into territorial units of
self-management which were possessed of a certain level of autonomy. Each of these
municipalities (opstina) were governed by a Municipal Assembly, consisting of members directly
elected by the local population, which in turn elected an Executive Council from its own
members.'® In Bosnia and Herzegovina there were 109 such municipalities. A map indicating the

division of the Republic on this basis is attached to this Judgement as Annex C.'™

121. The municipality of Konjic is located in the region of Bosnia and Herzegovina known as
northern Herzegovina, roughly 50 kilometres south of Sarajevo, the State capital. It is a
mountainous, heavily wooded area of great natural beauty. It extends on both sides of the Neretva
River and borders on to the Bosnia region of Bosnia and Herzegovina in the south. The population
of the municipality, according to the 1991 census, was 43,878, of which 54.3 per cent were
designated Muslims, 26.2 per cent Croats, 15 per cent Serbs, 3 per cent Yugoslavs and 1.3 per cent
others. The main town, also named Konjic, housed about a third of the total population of the
municipality and was of a similar ethnic distribution. It appears that the mix of ethnicities in Konjic
lived together harmoniously and in an integrated fashion until the escalation of tension and outbreak
of hostilities in 1992.

122. The Konjic municipality is of clear strategic, as well as historical, importance due to its
geographical location and characteristics. It lies on the fault line between areas which Croats and
Serbs have long considered to be within their spheres of influence - the Bosnian Croats laying claim

to the entire area of Herzegovina and the Serbs apparently interested primarily in the eastern

'87 See Exhibit 46 for diagram of the Organisation of the Municipality.
%8 Exhibit 44.
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Neretva valley. The Mount Ivan saddle, located within Konjic, marks the border between the
Bosnia and Herzegovina regions and is an important crossing point in times of both war and peace.
The only railway line from the coast at Ploce up to central Bosnia and Herzegovina, and Sarajevo
also passes through Konjic, as does the M17 highway, between Mostar and Sarajevo. This highway
is characterised by its many tunnels and bridges, which, if blocked or destroyed, substantially
impede passage through the municipality and hence the connection between the capital and south-

western Bosnia and Herzegovina.

123. During times of armed conflict, the Konjic municipality was of strategic importance as it
housed lines of communication from Sarajevo to many other parts of the State as well as
constituting a supply line for the Bosnian troops. During the attacks on and siege of Sarajevo from
1992 until the end of the conflict, this route was vital to the efforts of the Bosnian government
forces to lift the blockade. Furthermore, several important military facilities were contained in
Konjic, including the Igman arms and ammunition factory, the JNA Ljuta barracks, the Reserve
Command Site of the JNA (known as “ARK”), the Zlatar communications and telecommunications

centre, and the Celebici barracks and warehouses.

124. The political structure of the Konjic municipality, prior to the conflict, was similar to that of
the other municipalities in Bosnia and Herzegovina. After the November 1990 elections, the
Municipal Assembly was dominated by the three main national parties divided roughly along the
same “ethnic” lines as the population. Of the 60 members of the Assembly, 28 were from the SDA,
14 from the HDZ and 9 from the SDS, and there were also representatives from other smaller
parties. The President of the Municipal Assembly was Dr. Rusmir HadZihusejnovié, who was also
President of the SDA in the municipality. The Executive Council, the primary executive body of
the municipality, also had a President, Dragomir (or Drago) Perié¢, who was a member of the HDZ,
along with five other members. There were also several municipal administrative bodies regulating

fields such as education, tax and the economy.

125. In situations of war, it was envisaged that each Municipal Assembly, if unable to operate,
would have their functions taken over by the “Presidency of the Municipal Assembly”, which
became known as the “War Presidency”. A Defence Law, dated 20 May 1992, further provided
that the War Presidency was to consist of the President of the Municipal Assembly, the President of
the Executive Council, the head of the Municipal Department of the Ministry of Defence, the head
of the Public Security Station of the Ministry of Internal Affairs (Chief of Police), the Commander
of the Civil Defence Staff and the heads of the political party factions in the Municipal
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Assembly.'™ The War Presidency was to act in all capacities in place of the Municipal Assembly
in times of conflict, particularly in the passing of regulations and appointment of officials, the
organising of the local defence in terms of logistics, the recruitment of soldiers and acquisition of
weapons, and also the supply of the local population with food and medical assistance, as well as
the supervision of displaced persons arriving in the municipality. It remained formally, however, a

purely civilian body.

126. By April 1992, the normal administrative bodies in Konjic had ceased to function, with the
withdrawal of the Serb representatives from the Municipal Assembly and Executive Council. An
interim “Crisis Staff” was thus formed by the Muslim and Croat officials to continue administering
the municipality. The War Presidency was later established upon the pronouncement of the
Presidency of Bosnia and Herzegovina of a state of immediate war danger,'® and the beginning of

armed conflict. It had nine members, the only absentee being the representative of the SDS.

127. Although the Konjic municipality did not have a majority Serb population and did not form
part of the declared “Serb autonomous regions”,'' in March 1992, the self-styled “Serb Konjic
Municipality” adopted a decision on the Serbian territories. The potential for such action appears to
have been recognised by the SDS on the basis of the number of Serb representatives in the
Municipal Assembly.'”> Professor Iljas HadZibegovi¢, an expert witness for the Defence, further

told the Trial Chamber that:

[o]n 22 March the so-called assembly of the Serbian municipality formed the territory of
the Serbian municipality. It did so on the basis of two principles. It took the settlements
with a Serb majority ... and the other principle was property ownership. Wherever there
was any property owned by Serb households, these were proclaimed Serb territories, and
these villages were registered as being in the Serbs’ interests and such villages and
settlerggnts in the municipality of Konjic were a total of 40, taking both principles as a
basis.

The SDS, in co-operation with the JNA, had also been active in arming the Serb population of the
municipality and in training paramilitary units and militias. According to Dr. Andrew James Gow,

an expert witness for the Prosecution, the SDS distributed around 400 weapons to Serbs in the area.

'8 Exhibit 54, Article 40. It is unclear when exactly this new law was put into effect in each of the municipalities.

0 Decision on the Proclamation of an Immediate Threat of War, 8 April 1992, Exhibit 29.

' Decision on Verification of the proclaimed Serbian Autonomous Districts in Bosnia and Herzegovina, 21 Nov. 1991.
"2 T. 9855, Dr. Gow.

" T. 10208.
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128. Konjic was included in those areas claimed by the HDZ in Bosnia and Herzegovina as part of
the “Croatian Community of Herceg-Bosna” as early as 1991, despite the fact that the Croats did
not constitute a majority of the population there either. Thus, there were HVO units established and

armed in the municipality by April 1992.

129. Reports indicate that around 20,000 persons left Konjic as a result of the conflict there from
1992, the majority of whom appear to have been Bosnian Croats. The population of the
municipality in September 1996 was around 32,000, according to one estimate, including displaced
persons from other regions, and 88 per cent of this total has been designated as encompassing
Bosniacs (the term utilised currently to refer to that segment of the population previously described

as “Bosnian Muslim™), 4 per cent Croats, 2 per cent Serbs and 6 per cent others.'”

F. Fighting in Konjic and Existence of the Celebici Prison-camp

1. Military Action

130. Clearly, with the descent into armed conflict across Bosnia and Herzegovina in March and
April 1992, Konjic was no exception to the prevailing trends of increasing tension and mutual
suspicion amongst the ethnic groups making up the population. This led to frequent armed attacks,
defensive action, population displacement and food shortages. Of particular note in this
municipality, however, are: its perceived importance to the Bosnian Croats and the consequent
presence of armed and organised HVO units; the existence of various military facilities manned by
the JNA and yet of potential value to the local, under-equipped, TO forces; the arming of the
minority Serb population by the SDS and JNA and the campaign of propaganda directed against
their Muslim and Croat neighbours; and the necessity for control of the vital road and rail links

which connected the municipality with Sarajevo and down to Mostar and the coast.

131. With the recognition of Bosnia and Herzegovina as an independent State, the Municipal
Assembly in Konjic met to discuss how to respond to the situation in which the municipality found

itself. In 1990 the General Staff of the armed forces of the SFRY had issued an order requiring all

19 See Decision on the Founding of the Croatian Community of Herceg-Bosna, 3 July 1992, (Exhibit 24) which amends
the original decision to found the Croatian Community of Herceg-Bosna of 18 Nov. 1991.
193 See Exhibit 64, UNHCR report on Konjic municipality, Sept.-Oct. 1996.
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TO arms to be placed in the INA warehouses. Thus, the weapons of the Konjic TO were housed in
the Ljuta barracks, under JNA control. On 17 April 1992, the Municipal Assembly met for the final
time and the appropriate decisions for the defence of the municipality were taken. A mobilisation
of the TO was pronounced and Mr. Enver RedZepovi¢ was nominated as its new commander, and
subsequently appointed to this post by the TO Republican Staff. The SDS representatives in the
Assembly did not support these decisions and abandoned the Assembly, which then ceased to
function. As a result, the War Presidency was formed. Dr. Rusmir HadZihusejnovié, who was the
President of the Municipal Assembly, and later on of the War Presidency, told the Trial Chamber
how he had received threats from General Kukanjac - commander of the second military district
formation of the JNA - which were then broadcast on the radio and television, that Konjic would be

razed.'”®

132. Mr. Redzepovi¢ himself testified before the Trial Chamber and stated that the first attacks in
Konjic started around 20 April 1992, in the vicinity of Ljubina."”’ Around that time, Brigadier
Asim Dzambasovi¢ was sent from the Republican TO staff as a military expert, to assist in the
organising of the defence of Konjic. As a first step, the Konjic defence forces, which included the
TO, the local HVO and the police under the control of the ministry of the interior (hereafter
“MUP”), took control of the Igman military plant. This was achieved without the use of force.
Thereafter, an agreement was entered into with the JNA troops stationed at the Celebici barracks
and warehouses and this facility was transferred peacefully to TO and MUP forces, the JNA
soldiers being allowed to depart unharmed. Some weapons and other technical resources were
thereby recovered and transferred to a farm at Ovcari for storage. In early May, the TO also
captured the Ljuta barracks and seized more armaments there. There was some fighting in the
course of this operation, as well as during the take-over of the facilities at Zlatar and the so-called

ARK, but by the end of May all of these were secured.

133. By mid-April 1992, the town of Konjic was effectively surrounded and cut off from both
Sarajevo and Mostar. Armed Serb forces had set up checkpoints at Bradina to the north, thus
controlling the Mount Ivan saddle pass on the M17 road to Sarajevo. The highway to Mostar was
also blocked at Donje Selo to the west and SDS formations controlled the area around Borci, to the
south-east. Both road and rail traffic was thus halted and at the beginning of May, telephone links

to Sarajevo were also severed. Bosnian Muslim and Croats from the surrounding villages began to

90T 11754,
7T, 12051-T. 12052. See also T. 10484, Vejzagic.
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arrive in Konjic town, having fled their homes. This further heightened the sense of panic and
siege. In addition, displaced persons from other parts of Bosnia and Herzegovina began appearing,
having travelled over the mountains and through the woods, with stories of killing and ethnic
cleansing. Reports of the arrival of HOS soldiers in Konjic seem to have further contributed to the
sense of fear and panic and Serb residents began to leave the town for the villages in the

municipality with a majority Serb population.

134. On 4 May 1992, the first shells landed in Konjic town, apparently fired by the JNA and other
Serb forces from the slopes of BoraSnica and Kisera. This shelling, which continued daily for over
three years, until the signing of the Dayton Peace Agreement, inflicted substantial damage and
resulted in the loss of many lives as well as rendering conditions for the surviving population even
more unbearable. With the town swollen from the influx of refugees, there was a great shortage of
accommodation as well as food and other basic necessities. Charitable organisations attempted to
supply the local people with enough food but all systems of production foundered or were
destroyed. It was not until August or September of that year that convoys from the United Nations
High Commissioner for Refugees (UNHCR) managed to reach the town, and all communications
links were cut off with the rest of the State. The Trial Chamber has been presented with substantial
evidence of the hardship faced by the inhabitants of Konjic and has been shown video footage of

the damage sustained by the town. One witness summed up the atmosphere thus:

I can say that, at first, panic struck. None of us, like any other Europeans, had any
experience of shelling of a town - the dangers of walking in the street and the beginning of
a great hunger.'”®

135. Although the general mobilisation of the TO at the Republican level was not announced until
June 1992, the local authorities in Konjic had already, in April, organised their forces pursuant to
existing defence regulations. Both the TO and the HVO, at that time, had a common interest in
uniting against the Serbs and thus frequently co-operated. This arrangement was formalised on
12 May 1992 with the signing of a Joint Command. The commander of this Joint Command was
Esad Ramié, the TO commander at that time, and his deputy was Dinko Zebi¢, the HVO
commander.'” In practice, however, there was no superior-subordinate relationship between them

and each answered to their own commanders and controlled their own troops. Thus, beyond the

"8 T 10664, Senad Begtasovic.
199 1t appears that the first relevant commander of the Konjic TO was Enver RedZepovi¢ (who had been preceded by
Smajo Prevljak), who was subsequently replaced by Esad Ramic. Mr. Ramié was then replaced as TO commander by
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municipal level, the HVO took its orders from the HVO headquarters at Grude and did not accept
the authority of the TO Republican Staff.

136. The Konjic TO, in theory, came under the authority of the district TO headquarters in Mostar.
For various reasons, however, these headquarters were not functional and the Konjic TO was
therefore subordinated directly to the Republican headquarters in Sarajevo, with which
communications were sometimes sporadic. While forming an integral part of the Konjic defence
forces along with the TO and HVO, the local MUP had a separate line of command and authority to
the Ministry of Internal Affairs of Bosnia and Herzegovina. In Konjic, there were roughly 60-70
active MUP police officers, and a reserve of around 300, prior to the conflict. The Konjic TO had a
total of 3,312 troops in April 1992 and this increased to 4,154 in May, according to local records.””
At that time, the TO had no military police officers and thus police and security affairs were
handled by the MUP. The HVO also had a special military police unit which was staffed by both

Muslims and Croats.

137. A clear priority for the Konjic authorities was the de-blocking of the routes to Sarajevo and
Mostar. This objective required that the Serbian forces holding Bradina and Donje Selo, as well as
those at Borci and other strategic points, be disarmed. Initially, an attempt was made at negotiation
with the SDS and other representatives of the Serb people in Bradina and Donje Selo. This did not,
however, achieve success for the Konjic authorities and plans were made for the launching of

military operations by the Joint Command.

138. The first area to be targeted was the village of Donje Selo and its surrounds. On 20 May 1992
the Joint Command - headed at that time by Omer Bori¢ and Dinko Zebi¢ - authorised this

operation and forces of the TO and HVO entered the area.””’

According to eye-witnesses, Croat
and Muslim soldiers moved through ViniSte towards Ceri¢i and Bjelov¢ina. Cerici, which was the
first shelled, was attacked around 22 May and some of its inhabitants surrendered to the TO and to
the HVO military police. BjelovCina was also attacked around that time. Around 23 May, the TO
arrested some people living in ViniSte. The MUP also assisted in the arrest of persons and seizing

of weapons in these areas. The Trial Chamber was further informed that some units from Tarc¢in

Omer Bori¢, although he may have once again acted as commander for a short time after Mr. Boric. He was then
succeeded by Mirsad Catic and then Enver Tahirovic.

2% See Vejzagic Report, pp. 24 and 27.

' T. 11540-T. 11541, Midhat Cerovac.
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and Pazari¢ participated in the operation to de-block the road at Donje Selo as well as the later one

at Bradina, during which some casualties occurred.

139. The Bradina operation was launched on 25 and 26 May 1992 after the failure of negotiations.
Many witnesses have testified that the village was shelled in the late afternoon and evening of
25 May and then soldiers in both camouflage and black uniforms appeared, firing their weapons
and setting fire to buildings. Many of the population sought to flee and some withdrew to the
centre of the village. These people were, nonetheless, arrested at various times around 27 and 28
May, by TO, HVO and MUP soldiers and police. In charge of the Bradina operation was Zvonko
Zovko and the MUP was responsible for detaining persons arrested in its course, as well as for the

seizure of weapons.

140. In June 1992, attention was turned to lifting the blockade at Borci in the south. An operation
of the Joint Command was planned — code-named Operation Oganj - to achieve this aim, although,
at the last minute, the HVO forces did not receive authorisation from their headquarters in Grude to
participate. This marked the end of the functioning of the Joint Command and further conflicts of
interest arose between the HVO and the TO forces. Open conflict between these two groups

developed over the summer.

2. The Establishment of the Celebici Prison-camp

141. These military operations resulted in the arrest of many members of the Serb population and it
was thus necessary to create a facility where they could be housed. The public security station in
the municipality had only limited space for prisoners as, prior to the conflict, pre-trial confinement
of arrested persons was in Mostar. It appears that the recently secured Celebici barracks and
warehouses were thus chosen for the detention of large numbers of Serbs, who were taken there
upon their capture. In addition, the Musala sports hall, situated in Konjic town, served a similar

purpose, although it does not seem to have housed so many prisoners.

142. The question of who exercised control over the Celebici prison-camp has not been fully
clarified and it appears that various groups were involved in its administration. It must be noted
that the whole compound was utilised for the accommodation of several units of the MUP and HVO

and later the TO, as well as, it would appear, for the storage of some equipment. The part of the
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compound used for the detention of prisoners seems to have been somewhat separate and security

for the prison-camp was separate from that for the barracks in general.

143. What has been established is that the Celebi¢i compound was chosen out of necessity as the
appropriate facilities for the detention of prisoners in Konjic were minimal. Mr. Sadik DZumhur, a
member of the MUP at that time and a witness in this case, told the Trial Chamber that the chief of
police, Mr. Jasmin Guska, probably in consultation with members of the HVO, decided that the
Celebic¢i compound would function as a detention facility, as it had not been shelled and something

could be improvised there.””

The members of the MUP and HVO involved in the military
operations which resulted in the arrest of many Serbs were told that this was the most appropriate
solution and thus persons were transferred to Celebiéi upon their capture. A unit of the MUP,
apparently headed by one Rale Musinovic, was itself stationed in the Celebici barracks, along with
a unit of the HVO military police, which would have been subordinated to the commander of the
HVO in Konjic. These units certainly provided the security for the prison-camp during some period
of its operation. Later, around mid-June, there were also TO units involved who provided some of

the prison guards and these individuals would have been subordinate to the municipal TO staff.

3. Description of the Celebi¢i Compound

144. The Celebi¢i barracks and warehouses, located on the outskirts of the village of Celebidi,
along the M17 highway, was and is a relatively large complex of buildings covering an area of
about 50,000 square metres, with a railway line running through the middle. It had been used by
the JNA for the storage of fuel and, therefore, as well as various hangars and assorted buildings, the
complex contains underground tunnels and tanks. The Trial Chamber has been presented with
numerous photographs, film and plans of the entire complex prepared by the first expert witness,
Mr. Antonius Beelen, who visited it in 1996, and has also had the benefit of a large model created
on the basis of his measurements and under his direction. A plan of the camp is attached to this
Judgement as Annex D and several photographs of some of the relevant buildings and other

structures are contained in Annex E.

145. Only a small part of the compound was utilised in 1992 for the detention of prisoners and it is

solely with this part that the Trial Chamber is concerned. At the entrance gate there is a small
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reception building (hereafter “Building A”) beside a larger administration building (hereafter
“Building B”). At the time of inspection by Mr. Beelen, Building B contained rooms with beds as
well as a kitchen, a canteen and some toilets and a shower. Opposite these is a small building
which contains water pumps (hereafter “Building 22”). To the north-east, beside a wall, there is the
entrance to a tunnel (hereafter “Tunnel 9”) which extends about 30 metres downwards into the
ground and leads, after a steel door, to a fuel measuring and distribution station. The tunnel is only
1.5 metres wide and 2.5 metres high. There is a trapdoor and manhole leading up from behind the
steel door to the outside, above. On the other side of the camp, beside other similar buildings, there
is a large metal building, 30 metres long and 13 metres wide, (hereafter “Hangar 6”) which is fully

enclosed and has doors down one side.

4. The Arrival, Accommodation and Release of Prisoners

146. It appears that the Celebici barracks and warehouses were first used for the detention of
prisoners in the latter part of April 1992. Enver Tahirovi¢ testified before the Trial Chamber that he
was offered the position of commander of the barracks by Esad Rami¢ and Dinko Zebi¢ in May
1992, but that he did not accept the offer when he discovered that there were Serb prisoners being
held there.*® Sadik DZzumhur also testified that it was probably when the villages, such as Celebici
and Idbar, were searched for illegal weapons by the MUP, prior to the military operations at Donje
Selo and Bradina, that the Celebici barracks were first used for the detention and interrogation of
persons captured.”™ In any event, the Trial Chamber has heard direct evidence from numerous
witnesses who were themselves detained in the Celebici prison-camp and is thus able to draw some

general conclusions.

147. The majority of the prisoners who were detained between April and December 1992 were
men, captured during and after the military operations at Bradina and Donje Selo and their
surrounding areas. At the end of May, several groups were transferred to the Celebici prison-camp
from various locations. For example, a group of around 15-20 men from Cerici were captured on
23 May 1992 and taken to Celebiéi that day. Another group was taken near Bjelov&ina around
22 May and spent one night at the sports hall at Musala before being transported to the Celebici

prison-camp. Military police also arrested many members of the male population of Brdani at the

2027,12262.
23T, 11343-T. 11344.
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end of May and these people were taken in a truck to the Celebici prison-camp. A larger group was
arrested in the centre of Bradina on 27 May and made to walk in a column along the road to Konjic.
When these people reached a tunnel in the road, which had been blown up, they were searched and
beaten by their captors before being loaded into trucks and taken to the Celebici prison-camp.
Others were arrested individually or in smaller groups at their homes or at military check-points, in,
inter alia, Bradina, ViniSte, Ljuta, Kralupi and Homolje, or upon surrender or capture during and

after the operation in Donje Selo.

148. A number of witnesses have testified that, upon arrival at the Celebici prison-camp, they were
lined up against a wall near the entrance and searched or made to hand over valuables. In addition,
several stated that they were severely beaten at that time by the soldiers or guards who were
present. Those who were brought in on the first truck from Bradina were, in particular, subjected to
this treatment and were made to stand against the wall with their arms raised for some time.
Thereafter, these Bradina detainees, who numbered about 70-80, were taken directly to Hangar 6
and appear to have been the first group to be placed in that building. A few days later, another
group of at least 70-80 people from Bradina were transferred to the Hangar from Tunnel 9, where
they had been kept for four or five days. Other detainees were housed in Building 22 upon their
arrival, which seems to have been very tightly packed with people, and later moved to Hangar 6.
Others were placed in manholes, some 2 or 3 metres deep, before being taken to Hangar 6, and yet
others were kept in the tunnel for only a few days before being moved to Building 22, whereas

some spent a more substantial period of time in the tunnel.

149. The Trial Chamber has heard evidence concerning two doctors who were also arrested at this
time and taken to the Celebiéi prison-camp. These doctors appear to have arrived at the camp
towards the end of April 1992 and then to have been sent to the “3rd March” School in Konjic to
treat the ill and wounded who were collected there. Around 6 or 7 June 1992, they were transported
back to the prison-camp, along with their patients, and a makeshift infirmary was established in
Building 22.

150. Without seeking to describe in any detail at this stage the conditions in the prison-camp,
which will be addressed in the section dealing with counts 46 and 47 of the Indictment alleging
inhumane conditions, it is necessary to set out the circumstances in which the persons detained in

the Celebiéi prison-camp found themselves. It is clear that an atmosphere of fear and intimidation

2047 12255-T. 12256.
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prevailed at the prison-camp, inspired by the beatings meted out indiscriminately upon the
prisoners’ arrest, transfer to the camp and their arrival. Each of the former detainees who testified
before the Trial Chamber described acts of violence and cruelty which they themselves suffered or
witnessed and many continue today to sustain the physical and psychological consequences of these

experiences.

151. As has been stated above, Tunnel 9 was utilised for the incarceration of many detainees, some
for only a short while and others for a longer period. At one point, it certainly contained at least 80
individuals and, given its size, was extremely crowded. There was a great lack of ventilation and
no blankets were provided to the prisoners, who slept as they were lined up on the concrete floor.
The tunnel sloped downwards towards the steel door at the bottom and it was this bottom area that
the prisoners used to urinate and defecate in when they were not permitted to leave the tunnel for

this purpose.

152. Hangar 6 had the capacity to hold a much larger number of prisoners and there were over 240
individuals contained there at one stage. The prisoners were assigned places on the floor of the
building, where they had to remain seated. They were arranged in rows - one circling the inside
perimeter and two down the middle. As the Hangar was made entirely of metal, it became
extremely hot during the daytime but the prisoners were not allowed to leave their places, except in
small groups upon request to use the toilet facilities, which consisted of an outside ditch, around the

back of the Hangar.

153. The few women who were confined in the camp were housed separately from the other
prisoners, firstly in the administration building (Building B) and then in the small reception
building at the entrance to the camp (Building A). Ms. Milojka Anti¢ and Ms. Grozdana Cecez told
the Trial Chamber how they were kept in a small room in Building A with a bed and a mattress and
a stove, and for a period other women from Bradina were also kept there. There was a barred
window in the building from which they could see the entrance gate to the camp and there was a

sink and a toilet in the building which they were permitted to use.

154. Many witnesses have testified that they were questioned, on one or several occasions, while
in the prison-camp. A number of witnesses stated that they suffered physical violence in the course
of, or directly after, this interrogation. In the course of these interrogations some signed statements,

subsequently claiming that this was done under duress, saying that they had possessed certain
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weapons or engaged in certain activities. Different persons appear to have conducted these

interrogations, some of whom were known to the detainees involved as members of the police.

155. A Military Investigating Commission was constituted after the arrest of persons during the
military operations, whose purpose was to establish the responsibility of these persons for any
crimes. The Commission comprised representatives of both the MUP and the HVO, as well as the

TO, who were each appointed by their own commanders.

156. The Commission interviewed many of the Celebiéi inmates and took their statements, as well
as analysing other documents which had been collected to determine their role in the combat
against the Konjic authorities and their possession of weapons. As a result, prisoners were placed
in various categories and the Commission compiled a report recommending that certain persons be
released. Some of the individuals who had been placed in the lower categories were subsequently
transferred to the sports hall at Musala. After working for about one month at the prison-camp, the
Investigating Commission was disbanded at the instigation of its members, who wrote a report
detailing the brutality of the conditions and treatment of the prisoners which they had observed and

which, they claimed, made it impossible for them to continue their work with any integrity.205

157. From May until December 1992, individuals and groups were released from the Celebici
prison-camp at various times, some to continued detention at Musala, some for exchange, others
under the auspices of the International Red Cross, which visited the camp on two occasions in the
first half of August. Several also appear to have been released upon the personal intervention of
influential persons in Konjic, or through family connections. The last prisoners to leave Celebici
prison-camp were a group of around 30 individuals who were transferred to the sports hall at
Musala on 9 December 1992.

205 Exhibit 162, report written between 20 and 30 June 1992. See also T. 5161-5437, Witness D.
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III. APPLICABLE LAW

A. General Principles of Interpretation

158. The question of interpretation of the provisions of the Statute and Rules has continuously
arisen throughout the proceedings in the present case. The Trial Chamber is aware that the meaning
of the word “interpretation” in the context of statutes, including the Statute of the Tribunal, may be
explained both in a broad and in a narrow sense. In its broad sense, it involves the creative
activities of the judge in extending, restricting or modifying a rule of law contained in its statutory
form. In its narrow sense, it could be taken to denote the role of a judge in explaining the meaning
of words or phrases used in a statute. Within the context of the provisions of the Rules, the
meaning of “interpretation” assumes a special complexity. This is because of the approach adopted
in the formulation of these provisions, which accommodate principles of law from the main legal

systems of the world.

159. The Tribunal’s Statute and Rules consist of a fusion and synthesis of two dominant legal
traditions, these being the common law system, which has influenced the English-speaking
countries, and the civil law system, which is characteristic of continental Europe and most countries
which depend on the Code system. It has thus become necessary, and not merely expedient, for the
interpretation of their provisions, to have regard to the different approaches of these legal traditions.
It is conceded that a particular legal system’s approach to statutory interpretation is shaped
essentially by the particular history and traditions of that jurisdiction. However, since the essence
of interpretation is to discover the true purpose and intent of the statute in question, invariably, the
search of the judge interpreting a provision under whichever system, is necessarily the same. It is,
therefore, useful at the outset to discuss some of the rules which could be usefully applied in the

interpretation of our enabling provisions.

1. General Aids to Interpretation

160. It cannot be disputed that the cornerstone of the theory and practice of statutory interpretation
is to ensure the accurate interpretation of the words used in the statute as the intention of the
legislation in question. In all legal systems, the primary task of the court or judge interpreting a

provision is to ascertain the meaning of that particular statutory provision.
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161. In every legal system, whether common law or civil law, where the meaning of the words in a
statute 1s clearly defined, the obligation of the judge is to give the words their clearly defined

meaning and apply them strictly. This is the literal rule of interpretation.””

If only one
construction is possible, to which the clear, plain or unambiguous word is unequivocally
susceptible, the word must be so construed. In cases of ambiguity, however, all legal systems

consider methods for determining how to give effect to the legislative intention.

162. Where the use of a word or expression leads to absurdity or repugnance, both common law
and civil law courts will disregard the literal or grammatical meaning. Under the golden rule of
interpretation, the common law court as well as the civil law court will modify the grammatical
sense of the word to avoid injustice, absurdity, anomaly or contradiction, as clearly not to have been
intended by the legislature.207 Where the grammatical meaning is ambiguous and suggests more
than one meaning, the text of the provision in question may be construed under the logical
interpretation approach of civil law jurisprudence, or the golden rule of common law jurisprudence.
If the literal meaning of the provision does not resolve the issue, the civil law courts may resort to

analogy to extract the meaning.

163. The ‘teleological approach’, also called the ‘progressive’ or ‘extensive’ approach, of the
civilian jurisprudence, is in contrast with the legislative historical approach. The teleological
approach plays the same role as the ‘mischief rule’ of common law jurisprudence. This approach
enables interpretation of the subject matter of legislation within the context of contemporary
conditions. The idea of the approach is to adapt the law to changed conditions, be they special,

economic or technological, and attribute such change to the intention of the legislation.

164. The mischief rule (also known as the purposive approach), is said to have originated from
Heydon’s case,”™ decided by the ancient English Court of Exchequer in 1584. In Heydon’s case,
four questions were posed in order to discover the intention of the legislation in question: (a) what
was the common law before the making of the Act; (b) what was the mischief and defect for which
the common law did not provide; (c) what remedy has Parliament resolved and appointed to cure
the disease; and (d) the true reason for the remedy. According to the approach taken, the court is

enjoined to suppress the mischief and advance the remedy. This requires looking at the legislative

206 See Johnston v. Ireland 9 EHRR 329, 1967.
27 See Lord Simon of Glaisdale in Maunsell v. Olins [1975] AC 373, 391.
208 (1584) 3 Co. Rep. 7a.
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history for the “mischief” which may not be obvious on the face of the statute. This approach to
interpretation is generously relied upon in Continental and American courts. In the important case
of AG v. Prince Ernest Augustus of Hanover,” Viscount Simonds spelled out what he regarded as

the meaning of context in the construction of statutes, as follows:

(a) other enacting provisions of the same Statute;

(b) its preamble;

(c) the existing state of the law;

(d) other statutes in pari materia;

(e) the mischief which the statute was intended to remedy.

In addition, the object of a statute or treaty is to be taken into consideration in arriving at the

. . . .. 21
ordinary meaning of its provisions.*'’

165. The method of judicial ‘gap-filling’, which may be adopted under the teleological
interpretation of the civilian jurisprudence, would, under a common law approach, suggest two
approaches. The first of these is to consider that, because the observation of the doctrine of the
separation of powers preserves the judicial function to the judiciary, any judicial law-making would

1 . .
The second view is that courts are

be an abuse of the legislative function by the judiciary.21
established to ascertain and give effect to the intention of the legislature.212 Filling any gap is also a
means of securing this objective. The common law has rejected both views, " despite an attempt to
argue that the filling of gaps is part of the judicial role in the interpretation of statutes. The

interpretative role of the judiciary is, however, never denied.

2 The Hanover Case, [1957] AC 436, 461.

219 See Wemhoff Case, 1 EHRR 55, 1979-80.

"' In Magor & St. Mellons RDC v. Newport Corporation [1952] AC 189, 191, Viscount Simonds, speaking in the
House of Lords disapproved of the judicial function of filling in the gaps of an enactment. He described it as a naked
usurpation of the legislative function under the thin disguise of interpretation. In his view, “[i]f a gap is disclosed the
remedy lies in an amending Act”.

212 The other view, similarly rejected, was expressed by Lord Denning who thought that it was the function of the court
to fill gaps in the statute and make sense out of the legislation.

13 See London Transport Executive v. Betts [1959] AC 213, 247.
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2. Other Canons of Interpretation

166. The Trial Chamber would here refer to some other canons of interpretation, as illustrative in

the interpretation of statutes. The five most common canons are:

(a) reading the text as a whole;

(b) giving technical words their technical meaning;
(c) reading words in their context noscitur a sociis;
(d) the ejusdem generis rule and the rank rule;

(e) the expressio unius est exclusio alterius rule.

167. In addition to the above, there are presumptions and precedents which are valuable aids to
interpretation. The proper status of decided cases as judicial precedents and aids to interpretation is
still not settled. The question is whether previous decisions involving words judicially interpreted
are binding as to interpretation of the same words in a different statute. The general rule is that they
are not. This view is based on the fact that the ratio decidendi of each case will be specific and
confined to the particular piece of legislation being considered. The reasoning on the interpretation
of the words of a statute will apply to cases decided on the same legislation. It does not necessarily
relate to another statute. It might thus seem that decisions from the Appeals Chamber of the
Tribunal on the provisions of the Statute ought to be binding on Trial Chambers, this being the
fundamental basis of the appellate process. However, decisions from the same or other jurisdictions
which have not construed the same provisions in their decisions as the case being considered, are of

merely “persuasive” value.

3. Differences in Statutory Interpretation Between Systems

168. Notwithstanding the similarity between the various systems, some of the significant
differences in judicial attitudes towards the use of precedents as an aid to the interpretation of

statutes ought to be mentioned. These are differences in:

(i) materials used in argument;
(i1) use of travaux préparatoires;
(iii) styles in judicial opinion;
(iv) styles of justification;

(v) levels of abstraction,;

(vi) modes of rationality.
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Materials used in argument consist of authoritative and non-authoritative materials, which
correspond with the idea of binding and non-binding materials. Authoritative texts which are
binding include the statute itself, related instruments, and general principles of law or customary
law, whereas dictionaries, technical lexicons and other factors which might have led to the passing

of the statute are non-authoritative.

169. It seems to the Trial Chamber that any travaux préparatoires, opinions expressed by members
of the Security Council when voting on the relevant resolutions, and the views of the Secretary-
General of the United Nations expressed in his Report, on the interpretation of the Articles of the
Tribunal’s Statute cannot be ignored in the interpretation of provisions which might be deemed
ambiguous. The vast majority of members of the international community rely upon such sources

in construing international instruments.

4. Conclusion

170. The International Tribunal is an ad hoc international court, established with a specific, limited
jurisdiction. It is sui generis, with its own appellate structure. The interpretation of the provisions
of the Statute and Rules must, therefore, take into consideration the objects of the Statute and the
social and political considerations which gave rise to its creation. The kinds of grave violations of
international humanitarian law which were the motivating factors for the establishment of the
Tribunal continue to occur in many other parts of the world, and continue to exhibit new forms and
permutations. The international community can only come to grips with the hydra-headed
elusiveness of human conduct through a reasonable as well as a purposive interpretation of the
existing provisions of international customary law. Thus, the utilisation of the literal, golden and

mischief rules of interpretation repays effort.
171. It is with these general observations on interpretation in mind that the Trial Chamber turns its

attention to the particular provisions of the Tribunal’s Statute which are applicable in the present

case.
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B. Applicable Provisions of the Statute

172. The following Articles of the Statute of the International Tribunal are those which the Trial
Chamber must consider in rendering its Judgement in the present case. Each of these is discussed

in turn below.

Article 1
Competence of the International Tribunal

The International Tribunal shall have the power to prosecute persons responsible for
serious violations of international humanitarian law committed in the territory of the
former Yugoslavia since 1991 in accordance with the provisions of the present Statute.

Article 2
Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons committing or
ordering to be committed grave breaches of the Geneva Conventions of 12 August 1949,
namely the following acts against persons or property protected under the provisions of the
relevant Geneva Convention:

(a)  wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c)  wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(f)  wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;

(g) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.

Article 3
Violations of the laws or customs of war

The International Tribunal shall have the power to prosecute persons violating the laws or
customs of war. Such violations shall include, but not be limited to:

(a) employment of poisonous weapons or other weapons calculated to cause
unnecessary suffering;

(b) wanton destruction of cities, towns or villages, or devastation not justified by
military necessity;

(c) attack, or bombardment, by whatever means, of undefended towns, villages,
dwellings, or buildings;
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(d) seizure of, destruction or wilful damage done to institutions dedicated to religion,
charity and education, the arts and sciences, historic monuments and works of art
and science;

(e) plunder of public or private property.

Article 7
Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation or execution of a crime referred to in articles 2 to 5 of the present
Statute, shall be individually responsible for the crime.

2. The official position of any accused person, whether as Head of State or Government or
as a responsible Government official, shall not relieve such person of criminal
responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was
committed by a subordinate does not relieve his superior of criminal responsibility if he
knew or had reason to know that the subordinate was about to commit such acts or had
done so and the superior failed to take the necessary and reasonable measures to prevent
such acts or to punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to an order of a Government or of a
superior shall not relieve him of criminal responsibility, but may be considered in
mitigation of punishment if the International Tribunal determines that justice so requires.

C. General Requirements for the Application of Articles 2 and 3 of the Statute

1. Provisions of Article 1

173. The terms of Article 1 provide the starting point for any discussion of the jurisdiction of the
International Tribunal and constitute the basis for the more detailed provisions of the articles on
jurisdiction which follow. The Tribunal is hereby confined to concerning itself with ‘“serious
violations of international humanitarian law” committed within a specific location and time-period.
It 1s within this frame of reference that the Trial Chamber must consider the acts alleged in the

Indictment and the applicability of Articles 2 and 3 of the Statute.

174. There is no question that the temporal and geographical requirements of Article 1 have been
met in the present case. In their closing written submissions, however, each of the accused, with
the exception of Mr. Mucié, challenge the jurisdiction of the Tribunal on the basis that the crimes

charged in the Indictment cannot be regarded as “serious” violations of international humanitarian
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2% This argument was first raised by the Defence in their Motion to Dismiss, although it is

law
unclear in that document whether it is being asserted by all of the accused (excluding Mr. Mucic,

who filed a separate motion) or only by the Defence for Mr. Landzo.

175. The Defence®" asserts that the International Tribunal was established by the United Nations
Security Council to prosecute and punish only the most serious violators of international
humanitarian law, that is, those persons in positions of political or military authority, responsible
for the most heinous atrocities. The Defence states that the International Tribunal should not
“become bogged down in trying lesser violators for lesser violations” as such persons are more
appropriately the subjects of prosecution by national courts.*'® In addition, it is argued on behalf of
Mr. LandZo that he is but one of thousands of individuals who might be prosecuted for similar
offences committed in the former Yugoslavia and this places him in the unfair position of being
made into a kind of representative of all these other persons, who are not the subject of proceedings

before the International Tribunal.

176. The provisions of Articles 2, 3, 4 and 5 of the Statute set out in some detail the offences over
which the International Tribunal has jurisdiction and clearly all of these crimes were regarded by
the Security Council as “serious violations of international humanitarian law”. Article 7 further
establishes that individual criminal responsibility attaches to the perpetrators of such offences and
those who plan, instigate, order, or aid and abet the planning, preparation or execution of such
offences, as well as, in certain situations, their superiors. It is clear from this latter article that the
Tribunal was not intended to concern itself only with persons in positions of military or political
authority. This was recognised previously by Trial Chamber I in its “Sentencing Judgement” in the
case of Prosecutor v. DraZen Erdemovic, when it stated that “[t]he Trial Chamber considers that
individual responsibility is based on Articles 1 and 7(1) of the Statute which grant the International
Tribunal full jurisdiction not only over "great criminals" like in Niirnberg - as counsel for the

. 217
accused maintains — but also over executors.”

177. Article 9 of the Statute enunciates the principle that the International Tribunal has concurrent

jurisdiction with national courts for the prosecution of the crimes over which it has jurisdiction.

24 See Landzo Closing Brief; Deli¢ Closing Brief; Delali¢ Closing Brief.

21Ibid., para. 80.

218 Motion to Dismiss, RP D5707; LandZo Closing Brief, RP D9064; Delic¢ Closing Brief, RP D8329; Delali¢ Closing
Brief, RP D8682.

7 Prosecutor v. DraZen Erdemovic, 1T-96-22-T, Sentencing Judgement of 29 Nov. 1996 (RP D1-58/472 bis), para. 83
(footnote omitted).
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This article also states that the International Tribunal has primacy over such national courts and
thus several of the Rules are concerned with the matter of deferral of national prosecutions to the
Tribunal. States are, indeed, obliged to comply with formal requests for deferral to the International
Tribunal and, therefore, there can be no doubt that the question of forum is one solely to be decided

first by the Prosecutor and then by the Judges of the Tribunal.*'®

178. A mere cursory glance over the Indictment at issue in the present case provides a lasting
impression of a catalogue of horrific events which are variously classified as crimes such as wilful
killing, torture, inhuman acts, cruel treatment and plunder. To argue that these are not crimes of the
most serious nature strains the bounds of credibility.219 While the fact that these acts are not
alleged to have occurred on a widespread and systematic scale in this particular situation may have
been of relevance had they been charged as crimes against humanity under Article 5 of the Statute,
there is no such requirement incorporated in Articles 2 and 3, with which the Trial Chamber is here

concerned.

179. The final argument of Mr. LandZo, that he is somehow being presented as a representative of
countless others who are not in the custody of the Tribunal or named in any indictment, is also
completely without merit. First, this contention is simply incorrect. The Prosecutor has at this time
issued 20 public indictments against 58 individuals of various rank and position and several of these
individuals have been, are currently being, or are soon to be, tried. There are many and varied
reasons why the other indictees are not in the custody of the Tribunal and are, therefore, not subject
also to its judicial process, but this is not an issue for the concern of this Trial Chamber in the

current context.

180. In addition, it is preposterous to suggest that unless all potential indictees who are similarly
situated are brought to justice, there should be no justice done in relation to a person who has been
indicted and brought to trial. Furthermore, the decision of whom to indict is that of the Prosecutor
alone and, once such an indictment has been confirmed, it is incumbent upon the Trial Chambers to

perform their judicial function when such accused persons are brought before them.

*'" See Rules 9, 10 and 11.

219 The Trial Chamber is not here concerned with the argument raised by the Defence for Mr. Muci¢ and Mr. Deli¢ that
the particular acts of plunder alleged in the Indictment do not constitute serious violations of international humanitarian
law. This matter is instead addressed below in Section IV.
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181. In sum, the interpretation of Article 1 put forward by the Defence does not bear close scrutiny
and is, therefore, dismissed. Accordingly, the Trial Chamber must turn its attention to the

substance of Articles 2 and 3 and the requirements for their applicability.

2. Existence of an Armed Conflict

182. In order to apply the body of law termed “international humanitarian law” to a particular
situation it must first be determined that there was, in fact, an “armed conflict”, whether of an
internal or international nature. Without a finding that there was such an armed conflict it is not
possible for the Trial Chamber to progress further to its discussion of the nature of this conflict and

how this impacts upon the applicability of Articles 2 and 3.

183. For this purpose, the Trial Chamber adopts the test formulated by the Appeals Chamber in its
“Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction”, in the case of The
Prosecutor v. Dusko Tadi¢ (hereafter “Tadic Jurisdiction Decision”).** According to the Appeals

Chamber,

an armed conflict exists whenever there is a resort to armed force between States or
protracted armed violence between governmental authorities and organized armed groups
or between such groups within a State.?'

The Appeals Chamber continued by stating that,

[i]nternational humanitarian law applies from the initiation of such armed conflicts and
extends beyond the cessation of hostilities until a general conclusion of peace is reached;
or, in the case of internal conflicts, a peaceful settlement is achieved. Until that moment,
international humanitarian law continues to apply in the whole territory of the warring
States or, in the case of internal conflicts, the whole territory under the control of a party,
whether or not actual combat takes place there.**

184. Clearly, therefore, this test applies both to conflicts which are regarded as international in
nature and to those which are regarded as internal to a State. In the former situation, the existence

of armed force between States is sufficient of itself to trigger the application of international

*20 Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 Oct. 1995, IT-94-1-AR72 (RP D6413-

D6491).
22! Tadi¢ Jurisdiction Decision, para. 70.
*2 Ibid.
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humanitarian law. In the latter situation, in order to distinguish from cases of civil unrest or
terrorist activities, the emphasis is on the protracted extent of the armed violence and the extent of
organisation of the parties involved. At this juncture, however, the Trial Chamber does not seek to
discuss whether there was an international or an internal armed conflict for the purposes of the
determination of the present case, as this will be dealt with in sub-section D below.

185. In addition, whether or not the conflict is deemed to be international or internal, there does
not have to be actual combat activities in a particular location for the norms of international
humanitarian law to be applicable. Thus, the Trial Chamber is not required to find that there
existed an “armed conflict” in the Konjic municipality itself but, rather, in the larger territory of

which it forms part.

186. The preceding background section has discussed in some detail the military and political
situations in the States of the former SFRY leading up to 1992. Particular attention was focused
upon the State of Bosnia and Herzegovina and there is no need for repetition of the relevant facts.
Suffice it to say that in Bosnia and Herzegovina as a whole there was continuing armed violence at
least from the date of its declaration of independence — 6 March 1992 — until the signing of the
Dayton Peace Agreement in November 1995. Certainly involved in this armed violence, and
relevant to the present case, were the JNA, the Bosnian Army (consisting of the TO and MUP), the
HVO and the VRS.

187. The JNA was the official army of the SFRY and was, after the creation of the FRY, under that
State’s authority until its division (the FRY claiming to be the sole legitimate successor State of the
SFRY). However, the authorities of the so-called SRBH also announced the existence of their own
army in May 1992 — the VSRBH (later the VRS) — which was comprised of former JNA units in
Bosnia and Herzegovina. The remainder of the JNA became the VIJ, the army of the FRY. The
VRS was controlled from Pale by the leadership of the Bosnian Serb administration, headed by
Radovan Karadzic, and throughout 1992, and thereafter, it occupied significant amounts of Bosnia
and Herzegovina. The HVO was in a position similar to that of the VRS, in that it was established
by the self-proclaimed para-State of the Bosnian Croats as its army and operated from territory
under its control. The remaining participants, the Bosnian TO and MUP, were clearly acting on

behalf of the authorities of Bosnia and Herzegovina.
188. As has been discussed at some length in Section II above, the Konjic municipality was indeed

itself the site of some significant armed violence in 1992. In April of that year the municipal TO

was mobilized and a War Presidency was formed. The JNA, which had occupied various military
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facilities and other locations throughout the municipality, was involved in the mobilization of Serb
volunteers, in co-operation with the local SDS, and had distributed weapons among them. It also

appears that the JNA itself participated in some of the military operations, at least until May
1992.%%

189. The Trial Chamber has been presented with significant amounts of evidence regarding
military attacks on and the shelling of Konjic town itself, as well as many of the villages in the
municipality, including Borci, Ljubina, DZaji¢i and Gakici, by these Serb forces. It is further
uncontested that military operations were mounted by the forces of the municipal authorities,
incorporating the TO, MUP and, within the period of the Joint Command, the HVO, against the
villages of, inter alia, Donje Selo, Bradina, Bjelov¢ina, Cerici, and Brdani. It was as a result of

these operations that persons were detained in the Celebici prison-camp.

190. The level of the fighting in Bosnia and Herzegovina as a whole, as in Konjic itself, was
clearly intense and consequently attracted the concern of the United Nations Security Council and
General Assembly, along with other international organizations. Acting under Chapter VII of the
United Nations Charter, the Security Council passed numerous resolutions in relation to the conflict

and consistently called upon all of the parties involved to put an end to their military operations.***

191. In Konjic, the TO and MUP were joined for a short period by the HVO as part of a Joint
Command established and organized to fight the Serb forces. At the very least, these forces
representing the “governmental authorities” were engaged against the forces of the Bosnian Serbs —
the JNA and VRS joined by local volunteers and militias — who themselves constituted
“governmental authorities” or “organized armed groups”. This finding is without prejudice to the
possibility that the conflict may in fact have been international and the parties involved States and

their representatives.

192. The Trial Chamber must therefore conclude that there was an “armed conflict” in Bosnia and
Herzegovina in the period relevant to the Indictment and notes that, regardless of whether or not
this conflict is considered internal or international, it incorporated the municipality of Konjic.
Thus, the first fundamental precondition is met for the application of international humanitarian

law, including those norms of the law incorporated in Articles 2 and 3 of the Statute, to the present

3 See, e.g., T. 10993, Vejzagic.
24 See, e.g., resolution 757, 30 May 1992 and resolution 770, 13 Aug. 1992.
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case, providing there is shown to be a sufficient nexus between the alleged acts of the accused and

this armed conflict.

3. Nexus Between the Acts of the Accused and the Armed Conflict

193. Itis axiomatic that not every serious crime committed during the armed conflict in Bosnia and
Herzegovina can be regarded as a violation of international humanitarian law. There must be an
obvious link between the criminal act and the armed conflict. Clearly, if a relevant crime was
committed in the course of fighting or the take-over of a town during an armed conflict, for
example, this would be sufficient to render the offence a violation of international humanitarian
law. Such a direct connection to actual hostilities is not, however, required in every situation.
Once again, the Appeals Chamber has stated a view on the nature of this nexus between the acts of

the accused and the armed conflict. In its opinion,

[i]t is sufficient that the alleged crimes were closely related to the hostilities occurring in
other parts of the territories controlled by the parties to the conflict.*”

194. This re-emphasises the view expressed above that there need not have been actual armed
hostilities in the Konjic municipality in order for the norms of international humanitarian law to
have been applicable. Nor is it required that fighting was taking place in the exact time-period

when the acts alleged in the Indictment occurred.

195. This Trial Chamber shares the view of Trial Chamber II in the Tadic Judgment, where it
stated that it is not necessary that a crime “be part of a policy or of a practice officially endorsed or
tolerated by one of the parties to the conflict, or that the act be in actual furtherance of a policy
associated with the conduct of war or in the actual interest of a party to the conflict.”**® Such a
requirement would indeed serve to detract from the force of the concept of individual criminal

responsibility.

196. In the present case, all of the alleged acts of the accused took place within the confines of the
Celebiéi prison-camp, a detention facility in the Konjic municipality operated by the forces of the
governmental authorities of Bosnia and Herzegovina. The prisoners housed in the prison-camp

were arrested and detained as a result of military operations conducted on behalf of the Government

22 Tadi¢ Jurisdiction Decision, para. 70.
26 Tadi¢ Judgment, para. 573.
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of Bosnia and Herzegovina and in the course of an armed conflict to which it was a party. Each of
the accused is alleged to have been involved, in some capacity, in the operation of the camp and the
acts for which they have been indicted are alleged to have been committed in the performance of

their official duties as members of the Bosnian forces.

197. The Trial Chamber is, therefore, in no doubt that there is a clear nexus between the armed
conflict in Bosnia and Herzegovina, including the military operations in Konjic, and the acts alleged

in the Indictment to have been committed by the four accused in the present case.
198. Having satisfied these more general prerequisites for the applicability of international

humanitarian law, it is now possible to turn to the more specific requirements of Articles 2 and 3 of

the Statute.

D. Article 2 of the Statute

199. Article 2 of the Statute pertains to “grave breaches of the Geneva Conventions of 1949 and
lists eight categories of criminal conduct which fall within the jurisdiction of the International
Tribunal when committed against persons or property protected under the provisions of the relevant
Geneva Convention. In considering this Article, it therefore falls to the Trial Chamber to determine
whether the offences alleged in counts 1, 3,5, 7, 11, 13, 15, 18, 21, 24, 27, 30, 33, 36, 38, 42, 44, 46
and 48 of the Indictment satisfy the requirements for its application.

200. The four Geneva Conventions of 19497’

(hereafter “Geneva Conventions” or “Conventions”)
provide the basis for the conventional and much of the customary international law for the
protection of victims of armed conflict. Their provisions seek to guarantee the basic human rights
to life, dignity and humane treatment of those taking no active part in armed conflicts and their
enforcement by criminal prosecution is an integral part of their effectiveness. The system of

mandatory universal jurisdiction over those offences described as “grave breaches” of the

227 Geneva Convention I for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field
(hereafter “First Geneva Convention” or “Geneva Convention I”); Geneva Convention II for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of the Armed Forces at Sea (hereafter “Second Geneva
Convention” or “Geneva Convention II”’); Geneva Convention III Relative to the Treatment of Prisoners of War
(hereafter “Third Geneva Convention” or “Geneva Convention III’); Geneva Convention IV Relative to the Protection
of Civilian Persons in Time of War (hereafter “Fourth Geneva Convention” or “Geneva Convention IV”), all of
12 August 1949.
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Conventions requires all States to prosecute or extradite alleged violators of the Conventions.
Hence, this State jurisdiction is concurrent with that of the International Tribunal under Article 2 of

the Statute.

201. It seems that both the Prosecution and the Defence are in broad agreement that the application
of Article 2 requires the satisfaction of two conditions; first, that the alleged offences were
committed in the context of an international armed conflict; and, secondly, that the alleged victims
were “persons protected” by the Geneva Conventions. In closing arguments, Mr. Niemann for the
Prosecution, stated the view that Article 2 could also be applied in situations of internal armed
conflict, yet the Prosecution has consistently maintained that the conflict in Bosnia and

Herzegovina must in fact be deemed international by the Trial Chamber.***

202. While Trial Chamber II in the Tadic case did not initially consider the nature of the armed

conflict to be a relevant consideration in applying Article 2 of the Statute,

the majority of the
Appeals Chamber in the Tadic Jurisdiction Decision did find that grave breaches of the Geneva
Conventions could only be committed in international armed conflicts and this requirement was

230

thus an integral part of Article 2 of the Statute. In his Separate Opinion, however, Judge Abi-

Saab opined that “a strong case can be made for the application of Article 2, even when the
incriminated act takes place in an internal conflict”.”*' The majority of the Appeals Chamber did
indeed recognise that a change in the customary law scope of the “grave breaches regime” in this
direction may be occurring. This Trial Chamber is also of the view that the possibility that
customary law has developed the provisions of the Geneva Conventions since 1949 to constitute an

extension of the system of “grave breaches” to internal armed conflicts should be recognised.

203. Nonetheless, in the adjudication of the present case, the Trial Chamber deems it apposite to
consider the nature of the armed conflict within which the acts alleged in the Indictment occurred.
The Defence has, on occasion, asserted that the conflict must be viewed as internal and, more
forcefully, that the alleged victims cannot be regarded as “protected persons”. The Prosecution, on

the other hand, takes the view that the conflict was clearly international and the victims were

*% See T. 15710.

22 See Decision on the Defence Motion on Jurisdiction, 10 Aug. 1995 (RP D4979-D5011), para. 53.

0 In its final Judgement in the Tadic case, Trial Chamber II did apply the reasoning of the Appeals Chamber and
required the existence of an international armed conflict for the purposes of application of Article 2.

3! Separate Opinion of Judge Abi-Saab on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 Oct. 1995
(RP D6397-D6403), D6398.
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persons protected under either Geneva Convention III (the Prisoners of War Convention) or Geneva

Convention IV (the Civilians Convention). Each of these contentions is thus dealt with in turn.

1. Nature of the Armed Conflict

(a) Arguments of the Parties

204. In its Pre-Trial Brief, the Prosecution maintains that the conflict in Bosnia and Herzegovina
must be regarded as international from the date of its independence in March 1992 and at least for

232

the duration of that year. The Prosecution quotes the International Committee of the Red

233 . 234
Cross™” Commentary to Geneva Convention IV

(hereafter “Commentary” or “Commentary to
Geneva Convention 1V”) in the view that the Convention applies as soon as de facto hostilities
occur. Further, “[a]ny difference arising between two States and leading to the intervention of
members of the armed forces is an armed conflict within the meaning of Article 2 [of the Geneva
Conventions], even if one of the parties denies the existence of a state of war.” > According to the
Prosecution, Bosnia and Herzegovina and its armed forces were one of the parties to this
international conflict and the other parties were, first, the SFRY and its army, the JNA, and then the
FRY and its army, the VJ, along with the SRBH (becoming the RS) and its army, the VSRBH
(becoming, and here referred to as, the VRS). It contends that the military involvement of the
SFRY and FRY in Bosnia and Herzegovina and the existence of de facto hostilities between them,
along with the SRBH/RS whom they controlled, and the State of Bosnia and Herzegovina, was thus

sufficient to render the conflict international. Armed hostilities, which did not have a separate

status, occurred in the Konjic municipality as part of this international armed conflict.

205. In its Motion to Dismiss, the Defence? argue that the Prosecution should not be permitted to
posit the existence of an international armed conflict as this issue has already been decided by Trial
Chamber II in the Tadi¢ Judgment, a case to which the Prosecution was obviously a party. In that
Judgement, Trial Chamber II found that the conditions necessary for the application of Article 2

were not satisfied. The Defence asserts that this was partly on the basis that they did not find there

232 prosecutor’s Pre-Trial Brief, RP D2823-D2850.

233 Hereafter “ICRC”.

234 Jean Pictet (ed.) — Commentary: IV Geneva Convention Relative to the Protection of Civilian Persons in Time of
War (1958) — 1994 reprint edition.

3 Commentary, p.20.
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to have been an international armed conflict at the relevant time — the same time-period as concerns
the present case. Thus, in the view of the Defence, the matter is res judicata and beyond further
debate by the Prosecution. The Defence also points to a reference made by the Appeals Chamber in
the Tadic Jurisdiction Decision to an agreement signed in May 1992 by the parties to the conflict in
Bosnia and Herzegovina as evidence that they themselves considered the conflict to be internal, and
concludes that the Appeals Chamber has thus also resolved the matter of the nature of the conflict
contrary to the position taken by the Prosecution. The Defence additionally asserts that the
evidence before the Trial Chamber does not reveal a sufficient degree of control by the FRY over
the actions of the VRS to merit a finding different from that of Trial Chamber II in the Tadic

Judgment.

206. In its Response to the Defence Motion to Dismiss, the Prosecution maintains once again that
the evidence shows that there existed an international armed conflict in 1992 between Bosnia and
Herzegovina on the one side and the SFRY, FRY and SRBH/RS on the other. It claims that there
was clear, direct involvement of the JNA and VJ in the conflict, as well as a requisite level of
linkage between these forces and those of the SRBH/RS, for the latter to be regarded as forming
part of a party to this international armed conflict. The Defence Reply to this Response discusses
the decision of the ICJ in the Nicaragua Case>” in support of its view that the FRY did not exercise
a sufficient amount of command and control over the SRBH/RS and their forces in order to render

them part of the FRY forces.™®

207. In its Closing Brief, the Prosecution reiterates its previous arguments and emphasises that the
conflict in Konjic cannot be viewed separately from that in Bosnia and Herzegovina as a whole.”’
In its view, if the latter was an international armed conflict, it is irrelevant whether or not the JNA
or VJ were present in the Konjic municipality itself, or whether there were actual combat activities
there, during the entire time-period relevant to the Indictment. The Prosecution also challenges the
test of “effective control” adopted in the Nicaragua Case and utilised by the majority in the Tadic
Judgment for determining whether the VRS was acting as an agent of the FRY, and urges the Trial

Chamber to adopt a different standard. It maintains that it has adduced more than enough evidence

26 Here referring to the Defence for Mr. Delali¢, Mr. Deli¢ and Mr. LandzZo as the Defence for Mr. Mucic, as noted
above at para. 80, filed a separate Motion.

»7 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. U.S.) (Merits) 1986
I.C.J. Reports, 14 (hereafter “Nicaragua Case’).

% Reply of Defendants Delali¢, Deli¢ and LandZo to Prosecution’s Response to Defendants’ Motion for Judgement of
Acquittal, or in the alternative, Motion to Dismiss the Indictment at the Close of the Prosecutor’s Case, 10 March 1998
(RP D 5866-D5922) (hereafter “Reply on the Motion to Dismiss™), RP D5909-D5910.

23 Prosecution Closing Brief, RP D3017-D3019.
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to show that the VRS and Bosnian Serb militia were demonstrably linked to the FRY and VJ and
has, in fact, also satisfied the stricter standard of “effective control” advocated by the Defence. The
Closing Briefs of the Defence are confined to a restatement of their previous arguments on this

issue.?*

(b) Discussion

208. In its adjudication of the nature of the armed conflict with which it is concerned, the Trial
Chamber is guided by the Commentary to the Fourth Geneva Convention, which considers that
“la]ny difference arising between two States and leading to the intervention of members of the
armed forces” is an international armed conflict and “[i]t makes no difference how long the conflict

lasts, or how much slaughter takes plac:e.”241

209. Before proceeding any further, the Trial Chamber deems it necessary to address the
possibility that there may be some confusion as to the parameters of this concept of an
“international armed conflict”. We are not here examining the Konjic municipality and the
particular forces involved in the conflict in that area to determine whether it was international or
internal. Rather, should the conflict in Bosnia and Herzegovina be international, the relevant norms
of international humanitarian law apply throughout its territory until the general cessation of
hostilities, unless it can be shown that the conflicts in some areas were separate internal conflicts,
unrelated to the larger international armed conflict. Should the entire conflict in Bosnia and
Herzegovina be considered internal, the provisions of international humanitarian law applicable in
such internal conflicts apply throughout those areas controlled by the parties to the conflict, until a

peaceful settlement is reached.

210. In the present case the Trial Chamber is concerned only with Geneva Conventions III and IV,
as the Prosecution has asserted that the victims of the acts alleged were all either protected civilians
or prisoners of war. Article 6 of the Fourth Geneva Convention provides for its immediate
application at the outset of any armed conflict between two or more of the “High Contracting
Parties” to the Convention, this ceasing only upon the general close of military operations.
Article 5 of the Third Geneva Convention provides for its application to all prisoners of war from

the time they fall into the power of the enemy and until their final release and repatriation — this

% The Defence for Mr. Muci¢, in its Closing Brief, joins in the arguments of the other accused in this regard.
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may be either before or after the end of the conflict itself. It is, however, important to note that the
issue of whether the conflict was international in nature is quite separate from that of whether the
individual victims of the alleged criminal acts were protected persons, although, as is discussed

later, they are obviously closely related.

211. The relevant question to be addressed by the Trial Chamber is, therefore: was there an
international armed conflict in Bosnia and Herzegovina in May 1992 and did that conflict continue
throughout the rest of that year, when the offences charged in the Indictment are alleged to have

been committed?

212. There can be no question that the JNA strengthened its presence in Bosnia and Herzegovina
throughout the latter half of 1991 and into 1992 and that, consequently, significant numbers of its
troops were on the ground when the government declared the State’s independence on 6 March
1992. Witnesses for both the Prosecution and the Defence have testified that the initial aim of the
JNA was to prevent the break-away of Bosnia and Herzegovina from the SFRY and that, by the
time of Bosnia and Herzegovina’s declaration of independence, the JNA was dominated largely by
Serbia and staffed mainly by Serb officers. In addition, the JNA had been providing arms and
equipment to the Serb population of Bosnia and Herzegovina from 1991, who had, in turn, been
organising themselves into various units and militia in preparation for combat. Similarly, the
Bosnian Croat population had been receiving such support from the Government of Croatia and its

armed forces.

213. As already noted in Section II above, there is substantial evidence that the JNA was openly
involved in combat activities in Bosnia and Herzegovina from the beginning of March and into
April and May of 1992, aided by various paramilitary groups. This offensive was accompanied by
a campaign designed to drive non-Serbs out of desired territory, a practice gaining notoriety under
the term “ethnic cleansing”.** As a result, the Government of the newly independent State of
Bosnia and Herzegovina found its authority limited to a core area, surrounded by regions controlled
by hostile Serb forces. The United Nations Security Council and the European Community
recognised the involvement of these and other outside forces in the conflict by calling for the
Governments of Croatia and Serbia to “exert their undoubted influence” and demanding the

cessation of all forms of outside interference. In early May 1992, however, the authorities in the

! Commentary, p. 20.
#2 See Commission of Experts Report, paras. 129-150.
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FRY, clearly asserting control of the JNA, announced that all of its personnel who were not citizens

of Bosnia and Herzegovina would be withdrawn by 19 May.**

214. On the basis of this evidence alone, the Trial Chamber can conclude that an international
armed conflict existed in Bosnia and Herzegovina at the date of its recognition as an independent
State on 6 April 1992. There is no evidence to indicate that the hostilities which occurred in the
Konjic municipality at that time were part of a separate armed conflict and, indeed, there is some

evidence of the involvement of the JNA in the fighting there.

215. Itis evident that there was no general cessation of hostilities in Bosnia and Herzegovina until
the signing of the Dayton Peace Agreement in November 1995. The Trial Chamber must, however,
address the possibility that the nature of the armed conflict was changed by the withdrawal of the
external forces involved, and hence the cessation of those hostilities, and the commencement of a
distinct, self-contained, internal conflict between the Government of Bosnia and Herzegovina and

organised armed groups within that State.

216. On 15 May 1992, the United Nations Security Council adopted resolution 752 which noted
the decision of the Belgrade authorities to withdraw JNA personnel from Bosnia and Herzegovina
and once again demanded that all forms of outside interference, including units of the JNA and
elements of the Croatian army, cease immediately. The resolution demanded that those units of the
JNA and Croatian army still present in Bosnia and Herzegovina be withdrawn, or be subject to the
authority of the Government of Bosnia and Herzegovina, or be disbanded and disarmed. This call
echoed the demands of the European Community made in a Declaration on Bosnia and

* and also of the Committee of Senior Officials of the CSCE in its

Herzegovina on 11 May**
Declaration on Bosnia and Herzegovina on 12 May, which noted the aggression against the Bosnian
State and identified the JNA as participants in this aggression.”*® The Government of the FRY
responded to the latter two Declarations by emphasising that the withdrawal of JNA personnel from
Bosnia and Herzegovina was in progress and expressing its dismay at the “one-sided manner” in

which the European Community was addressing the crisis in Bosnia.**°

3 Many references are made to this announcement as having occurred on 4 May 1992. Exhibit D38/4, dated 11 May
1992, consists of the order implementing this decision, thus actually transferring various brigades, battalions and
divisions and requiring this to be completed by 15 May 1992.

> UN Doc. /23906, Annex.

% Review of International Affairs, Vol. XLIII (5.VI-5.VII 1992), p.21.

%6 Statement of the Federal Secretariat for Foreign Affairs of Yugoslavia, 12 May 1992 (Review of International
Affairs, Vol. XLIII (1.V-1.VI 1992), p.24), and Statement of the Federal Secretariat for Foreign Affairs, 13 May 1992
(Review of International Affairs, Vol. XLIII (5.VI-5.VII 1992), p.21).
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217. As has been previously noted, on 13 May 1992 the SRBH had announced its decision to form
the army of the Serb Republic, comprised of units of the former JNA based in Bosnia and
Herzegovina. The commander of this new army (the VRS) was General Ratko Mladié, of the JNA,
and it answered to the authorities of the SRBH/RS in Pale. The remaining units of the JNA then
became the army of the FRY, named the VJ.

218. The plan to divide the JNA into the VRS and the VJ, so as to disguise its presence in Bosnia
and Herzegovina once that Republic became an independent State, was conceived several months
earlier in Belgrade. On 5 December 1991, the Serbian president, Slobodan MiloSevié, and Serbia’s
representative in the Presidency of the SFRY, Borisav Jovié, met and discussed the issue of a future

conflict in Bosnia. According to the diary which Jovi¢ kept of the meeting that day:

When Bosnia-Herzegovina is recognised internationally, the JNA will be declared a
foreign army and its withdrawal will be demanded, which is impossible to avoid. In that
situation, the Serb population in Bosnia-Herzegovina, which has not created its own
paramilitary units, will be left defenseless and under threat.

Sloba feels that we must withdraw all citizens of Serbia and Montenegro from the JNA in
Bosnia-Herzegovina in a timely fashion and transfer citizens of Bosnia-Herzegovina to the
JNA there in order to avoid general military chaos upon international recognition, caused
by moving the military around from one part of the country to another. That will also
create the possibility for the Serb leadership in Bosnia-Herzegovina to assume command
over the Serb part of the JNA [.. I

219. Clearly, this project had been put in motion well in advance and the JNA utilised to
strengthen the local Serb forces in preparation for conflict. The military expert witness for the

Defence, Brigadier Vejzagid, told the Trial Chamber that,

[t]he INA was included into the process of forming, organising, training and equipping
with arms as well as was the SDS party, they worked hand in hand to create Serbian
forces, which might, once the JNA was withdrawn, make a new military power, a new
military force of the Serbian republic.**®

220. In addition, General Veljko Kadijevic, former Federal Defence Minister of the SFRY, has
stated that,

247 Bxhibit 207.
28 7.10471.
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we had to orient ourselves toward concrete cooperation with representatives of the Serbs
and with the Serb nation as such. ... This had enabled us during the war in Croatia to
manoeuvre and move JNA troops via Bosnia-Herzegovina, which was of vital significance
for the JNA. ... This also enabled the mobilisation in the Serb parts of Bosnia-Herzegovina
to be very successful.

Assessing the further development of events, we felt that after leaving Croatia we should
have strong JNA forces in Bosnia-Herzegovina. [...]

[...] The units and headquarters of the JNA formed the backbone of the army of the Serb
Republic, complete with weaponry and equipment. That army, with the full support of the
Serb people, which is required in any modern war, protected the Serb people and created
the military conditions for an adequate political solution that would meet its national
intereszt4sg and goals, to the extent, of course, that present international circumstances
allow.

221. Despite the attempt at camouflage by the authorities of the FRY and their insistence that all
non-Bosnian JNA troops had been removed from Bosnia and Herzegovina by 19 May, and that they

250 the

were, consequently, no longer taking any decisions which could affect the conflict there,
United Nations Security Council recognised the continued influence and control that Belgrade
exercised over the Serb forces in Bosnia and Herzegovina. In resolution 757, on 30 May 1992, the
Security Council deplored the fact that its demands for the withdrawal of external armed forces,
particularly units of the JNA, from Bosnia and Herzegovina, in resolution 752, had not been fully
complied with. It condemned the failure of the authorities of the FRY to take effective measures to
implement resolution 752 and also demanded that any elements of the Croatian Army still present
in Bosnia and Herzegovina act in accordance with that resolution. The Security Council went
further and imposed comprehensive trade sanctions on the FRY for its non-compliance, stating that

these would remain in place until effective measures were taken to fulfil the requirements of

resolution 752.

222. The United Nations General Assembly also issued a resolution in August 1992, which
demanded the withdrawal of all remaining units of the JNA and the Croatian Army — a clear
indication that it also believed these forces still to be involved in the conflict.”>' Subsequently, in a
report dated 3 December 1992, the United Nations Secretary-General emphasised that this
resolution had not been complied with. He stated that the United Nations force (UNPROFOR) in

9 Exhibit 37, p. 80.

20 See Letter from the Vice-President of the Federal Republic of Yugoslavia addressed to the Secretary-General,
25 May 1992, UN Doc. A/46/928 — S/24007, Annex.

P UN.G.A. res. 46/242 Concerning the Situation in Bosnia and Herzegovina, 25 Aug. 1992.
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Bosnia and Herzegovina had “received credible reports of extensive involvement of forces of the
Croatian Army in Bosnia and Herzegovina.” In addition, “[tlhe Bosnian Serb forces allegedly
continue to receive supplies and support from elements in the Federal Republic of Yugoslavia
(Serbia and Montenegro).” Furthermore, “[t]hough [the] JNA has withdrawn completely from
Bosnia and Herzegovina, former members of Bosnian Serb origin have been left behind with their

equipment and constitute the Army of the Serb Republic.”25 2

223. It further appears that those forces of the former JNA which had been transformed into the VI
continued to play an active role in the Bosnian conflict. The Prosecution expert witness, Dr Gow,
testified that, after 19 May 1992 the VJ contributed in terms of personnel and supplies to the
execution of the Serbian “new State project” in Bosnia and Herzegovina. It supported the VRS
where additional support or special forces were required and it continued to act as one body with
the VRS, albeit with a broad degree of operational authority given to the commander in Bosnia and
Herzegovina, General Mladi¢, whose objectives were to execute the armed campaign without
bringing Belgrade’s role into question. VJ troops were also specifically identified in a number of
locations throughout the conflict, for example during the air operations in 1994 and in the Posavina
region. Dr. Gow further stated that, while the Serbian authorities in Belgrade professed to having
no more active role in the conflict, as well as conceiving of the plan to expand Serb controlled
territory and participating in the execution of this plan through the VRS and VJ, their security
service also organised Serbian paramilitary groups in Bosnia and Herzegovina. The continued
involvement of those elements of the JNA which had become the VIJ is supported also by the
above-mentioned calls for the complete withdrawal of outside forces by, inter alia, the United

Nations Security Council and General Assembly.

224. In October 1991, the Assembly of the Serbian people in Bosnia and Herzegovina had already
issued a decision to remain in “the Joint State of Yugoslalvia”.253 It subsequently determined that
various areas within Bosnia and Herzegovina would remain part of this State.” In March 1992 it

255 Thus, the conflict in which

proclaimed a Constitution for the SRBH, reaffirming this principle.
the forces of this purported Republic were involved, was fought primarily to further this aim and to
expand the territory which would form part of the Republic. This does not display the existence of

a separate armed conflict from 19 May 1992 with different aims and objectives from the conflict

22 Report of the Secretary-General, 3 Dec. 1992, A/A7/747 (Exhibit 38), (hereafter “Report of the Secretary-General”)
ara. 11.

s Exhibit 13.

3 See Exhibits 15 and 16.
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involving the FRY and JNA. Rather, it evinces a continuation of that conflict. The FRY, at the
very least, despite the purported withdrawal of its forces, maintained its support of the Bosnian

Serbs and their army and exerted substantial influence over their operations.

225. The Government of Bosnia and Herzegovina, for its part, undoubtedly considered itself to be
involved in an armed conflict as a result of aggression against that State by Serbia and Montenegro,
the Yugoslav Army and the SDS.”® On 20 June 1992, it proclaimed a state of war, identifying
these parties as the aggressors, despite the insistence of the FRY that it was no longer involved in
the conflict. In addition, it clearly considered the Bosnian Serb forces organised by the SDS to be a

party to that same armed conflict.”’

226. It is clear that the “new” army belonging to the Bosnian Serbs constituted no more than a re-
designation of the JNA units in Bosnia and Herzegovina. The expert witness, Brigadier Vejzagic,

explained that,

[the w]ithdrawal of the JNA from B-H was done in such a way that formations numbering
60 to 80 thousand members of the former JNA were transformed into the Army of [the]
self-proclaimed “Serb Republic of B-H”. The JNA left all arms for the Army of Bosnian
Serbs as well as ammunition and all other necessary military equipment.258

227. Despite the formal change in status, the command structure of the new Bosnian Serb army
was left largely unaltered from that of the JNA, from which the Bosnian Serbs received their arms

and equipment as well as through local SDS organizations.

(c) Findings

228. There can be no question that the issue of the nature of the armed conflict relevant to the
present case is not res judicata.*® The principle of res judicata only applies inter partes in a case
where a matter has already been judicially determined within that case itself. As in national
criminal systems which employ a public prosecutor in some form, the Prosecution is clearly always

a party to cases before the International Tribunal. The doctrine of res judicata is limited, in

255 P
Exhibit 20.
36 See Exhibit 30, excerpt from the Official Gazette of the Republic of Bosnia-Herzegovina, 20 June 1992.
257 1.
Ibid.
2% Vejzagic Report, p.12.
29 Res judicata pro veritae accipitur, literally “a thing adjudicated is received as the truth”.
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criminal cases, to the question of whether, when the previous trial of a particular individual is
followed by another of the same individual, a specific matter has already been fully litigated. In
national systems where a public prosecutor appears in all criminal cases, the doctrine is clearly not
applied so as to prevent the prosecutor from disputing a matter which the prosecutor has argued in a
previous, different case. Moreover, this Trial Chamber is certainly not bound by the Decisions of
other Trial Chambers in past cases and must make its findings based on the evidence presented to it
and its own interpretation of the law applicable to the case at issue. The circumstances of each case
differ significantly and thus also the evidence presented by the Prosecution. Even should the
Prosecution bring evidence which is largely similar to that presented in a previous case, the Trial

Chamber’s assessment of it may lead to entirely different results.

229. 1t is, further, incorrect to contend that the Appeals Chamber has already settled the matter of
the nature of the conflict in Bosnia and Herzegovina. In the Tadi¢ Jurisdiction Decision the
Chamber found that “the conflicts in the former Yugoslavia have both internal and international

20 and deliberately left the question of the nature of particular conflicts open for the Trial

aspects
Chambers to determine. Its reference to an agreement made by representatives of Bosnia and
Herzegovina, the Bosnian Serbs, and the Bosnian Croats in May 1992 merely demonstrates that
some of the norms applicable to international armed conflicts were specifically brought into force
by the parties to the conflict in Bosnia and Herzegovina, some of whom may have wished it to be
considered internal, and does not show that the conflict must therefore have been internal in

61

nature.”®' Indeed, the subsequent Proclamation of a State of War by the Bosnian Government

would tend to illustrate that that party, at least, took the view that it was international.

230. A lengthy discussion of the Nicaragua Case is also not merited in the present context. While
this decision of the ICJ constitutes an important source of jurisprudence on various issues of
international law, it is always important to note the dangers of relying upon the reasoning and
findings of a very different judicial body concerned with rather different circumstances from the
case in hand. The International Tribunal is a criminal judicial body, established to prosecute and
punish individuals for violations of international humanitarian law, and not to determine State

responsibility for acts of aggression or unlawful intervention. It is, therefore, inappropriate to

260 Tadi¢ Jurisdiction Decision, para. 77.

! See Tadic Judgment, para. 583, which states that “the signing of such agreements does not in any way affect the
legal status of the parties to the conflict and does not in any way affect the independent determination of the nature of
that conflict by this Trial Chamber.”
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transpose wholesale into the present context the test enunciated by the ICJ to determine the

responsibility of the United States for the actions of the contras in Nicaragua. %

231. With this in mind, we can consider a very important point of distinction between the
Nicaragua Case and the one here at issue. In that case, the ICJ was charged with determining
whether there had been a use of force in violation of customary international law and article 2(4) of
the United Nations Charter by the United States against Nicaragua, as well as an unlawful
intervention in the internal affairs of Nicaragua on the part of the United States. This issue rests on
the predominant, traditional perception of States as bounded entities possessed of sovereignty
which cannot be breached or interfered with. More specifically, what was in question was the
incursion of the forces of one such distinct, bounded entity into another and the operation of agents
of that entity within the boundaries of the other. In contrast, the situation with which we are here
concerned, is characterised by the breakdown of previous State boundaries and the creation of new
ones. Consequently, the question which arises is one of continuity of control of particular forces.
The date which is consistently raised as the turning point in this matter is that of 19 May 1992,

when the JNA apparently withdrew from Bosnia and Herzegovina.

232. The Trial Chamber must keep in mind that the forces constituting the VRS had a prior
identity as an actual organ of the SFRY, as the JNA. When the FRY took control of this organ and
subsequently severed the formal link between them, by creating the VJ and VRS, the presumption

remains that these forces retained their link with it, unless demonstrated otherwise.’®?

233. The Trial Chamber’s position accords fully with that taken by Judge McDonald in her Dissent
to the majority Judgment in the Tadic case. Judge McDonald found that:

[t]he evidence proves that the creation of the VRS was a legal fiction. The only changes
made after the 15 May 1992 Security Council resolution were the transfer of troops, the

%62 The Trial Chamber notes that this position has recently been advocated by a prominent jurist, thus: “Obviously, the
Nicaragua test addresses only the question of state responsibility. Conceptually, it cannot determine whether a conflict
is international or internal. In practice, applying the Nicaragua test to the question in Tadic produces artificial and
incongruous conclusions.” T. Meron — Classification of Armed Conflict in the Former Yugoslavia: Nicaragua’s
Fallout, 92 A.J.I.L. (1998) 236 (hereafter “Meron”), at 237.

263 The majority in the Tadi¢ Judgment concede that the circumstances of the Nicaragua Case differ from that of the
Tadic case in that, in Tadic, what was important was whether the FRY had sufficiently distanced itself from the VRS
after 19 May 1992. However, “it appears that the majority ultimately finds these differences to be of no consequence in
determining the appropriate test for a finding of agency, and applies the effective control standard employed in
Nicaragua. By failing to consider the context in which the Nicaragua test of agency was determined, the majority
erroneously imports the requirement of effective control to an agency determination.” Separate and Dissenting Opinion
of Judge McDonald, (hereafter “Dissent”), para. 19.
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establishment of a Main Staff of the VRS, a change in the name of the military
organisation and individual units, and a change in the insignia. There remained the same
weapons, the same equipment, the same officers, the same commanders, largely the same
troops, the same logistics centres, the same suppliers, the same infrastructure, the same
source of payments, the same goals and mission, the same tactics, and the same
operations.”*

[...]

... [1]t would perhaps be naive not to recognize that the creation of the VRS, which

coinc2i6csled with the announced withdrawal by the JNA, was in fact nothing more than a

ruse.
234. In light of the above discussion, the Trial Chamber is in no doubt that the international armed
conflict occurring in Bosnia and Herzegovina, at least from April 1992, continued throughout that
year and did not alter fundamentally in its nature. The withdrawal of JNA troops who were not of
Bosnian citizenship, and the creation of the VRS and VJ, constituted a deliberate attempt to mask
the continued involvement of the FRY in the conflict while its Government remained in fact the
controlling force behind the Bosnian Serbs. From the level of strategy to that of personnel and
logistics the operations of the JNA persisted in all but name. It would be wholly artificial to sever
the period before 19 May 1992 from the period thereafter in considering the nature of the conflict

and applying international humanitarian law. >

235. Having reached this conclusion, the Trial Chamber makes no finding on the question of
whether Article 2 of the Statute can only be applied in a situation of international armed conflict, or
whether this provision is also applicable in internal armed conflicts. The issue which remains to be
decided is simply whether the victims of the acts alleged in the Indictment were “persons protected”

by the Geneva Conventions of 1949.

264 Dissent, para. 7.

2% Ibid, para. 10.

266 The Trial Chamber notes that this finding was also made recently by the Bavarian Supreme Court in the case of the
Public Prosecutor v. Novislav Djajic, Bayerisches Oberstes Landesgericht, 3 St 20/96 Judgement of 23 May 1997. The
Court found that the conflict in Bosnia and Herzegovina was international in nature, for the purposes of applying the
grave breaches provisions of the Fourth Geneva Convention, from the time of that State’s independence and as a
consequence of the involvement of the JNA. Furthermore, the Court held that the nature of the conflict did not change
as a result of the purported withdrawal of the JNA due to the fact that Yugoslavia continued to be involved. See pp.
108-112.
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2. Status of the Victims as ‘“Protected Persons”

(a) Positions of the Parties

236. In its Pre-Trial Brief, the Prosecution asserts that all of the victims of the acts alleged in the
Indictment were at all relevant times “persons protected” by either the Third Geneva Convention,
on prisoners of war, or the Fourth Geneva Convention, on civilians. Article 4 of the Fourth Geneva

Convention states:

Persons protected by the Convention are those who, at a given moment and in any manner
whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to
the conflict or Occupying Power of which they are not nationals.

Nationals of a State which is not bound by the Convention are not protected by it.
Nationals of a neutral State who find themselves in the territory of a belligerent State, and
nationals of a co-belligerent State, shall not be regarded as protected persons while the
State of which they are nationals has normal diplomatic representation in the State in
whose hands they are.

237. The provisions of the second paragraph of article 4 are, however, wider in application, as

defined in article 13:

Persons protected by the Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field of 12 August 1949, or by the Geneva
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea of 12 August 1949, or by the Geneva Convention
relative to the Treatment of Prisoners of War of 12 August 1949, shall not be considered as
protected persons within the meaning of the present Convention.

238. Article 4(A) of the Third Geneva Convention defines those who are subject to its protection in

the following terms:

Prisoners of war, in the sense of the present Convention, are persons belonging to one of
the following categories, who have fallen into the power of the enemy:

(1) Members of the armed forces of a Party to the conflict as well as members of militias
or volunteer corps forming part of such armed forces.
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(2) Members of other militias and members of other volunteer corps, including those of
organized resistance movements, belonging to a Party to the conflict and operating in or
outside their own territory, even if this territory is occupied, provided that such militias or
volunteer corps, including such organized resistance movements, fulfil the following
conditions:

(a) that of being commanded by a person responsible for his subordinates;

(b) that of having a fixed distinctive sign recognisable at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accordance with the laws and customs of war.

(3) Members of regular armed forces who profess allegiance to a government or an
authority not recognized by the Detaining Power.

(4) Persons who accompany the armed forces without actually being members thereof,
such as civilian members of military aircraft crews, war correspondents, supply
contractors, members of labour units or of services responsible for the welfare of the
armed forces, provided that they have received authorization from the armed forces which
they accompany, who shall provide them for that purpose with an identity card similar to
the annexed model.

(5) Members of crews, including masters, pilots and apprentices, of the merchant marine
and the crews of civil aircraft of the Parties to the conflict, who do not benefit by more
favourable treatment under any other provisions of international law.

(6) Inhabitants of a non-occupied territory, who on the approach of the enemy
spontaneously take up arms to resist the invading forces, without having had time to form
themselves into regular armed units, provided they carry arms openly and respect the laws
and customs of war.

239. Thus, the Prosecution maintains that the victims of the acts alleged in the Indictment were
either non-combatants linked to one side in an international armed conflict and in the hands of the
other side to that conflict, or prisoners of war from one side in the conflict, detained by the other
side. Due to the nature of the crimes charged, the Prosecution deems it irrelevant which of the two

Conventions is applied, except in relation to the charge of unlawful confinement of civilians.*®’

240. In their Pre-Trial Briefs, the Defence for Mr. LandZo and Mr. Deli¢ respond that the alleged
victims do not satisfy the requirements of article 4(A) of Geneva Convention III or of article 4 of
Geneva Convention IV and therefore cannot be “protected persons”. In their view, the definition of
“prisoners of war” is strict and the detainees in the Celebici prison-camp did not fit into any of the

categories listed in article 4(A). In addition, the nationality of all of the detainees was Bosnian, the
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same as that of the party to the conflict detaining them and, thus, they are outwith the ambit of

article 4 of Geneva Convention IV.

241. The Prosecution counters these arguments by contending that the victims in the present case
were all Bosnian Serbs and, as such, should not be considered as nationals of Bosnia and
Herzegovina. During its case it brought an expert witness on the question of nationality, Professor
Constantine Economides, who discussed the concept of an “effective link” requirement between a
State and its nationals, as well as the development of the right of an individual to opt for a particular
nationality. In its Motion to Dismiss, the Defence maintains its position and considers the

testimony of Professor Economides as confirming rather than refuting it. %%

242. The Prosecution argues, in its Response to the Motion to Dismiss, that it is unnecessary to
consider whether some of the victims were prisoners of war, unless it is found that they cannot
qualify as protected civilians on account of their nationality. Its position remains that some of the
detainees were civilians while others may have been prisoners of war and, in relation to the latter of
these categories, if there was any doubt as to their status, article 5 of Geneva Convention III
required that they should receive the protections of that Convention until a “competent tribunal”
had made a proper determination. In any case, in its view, it does not matter whether it is unclear if
some persons were civilians or prisoners of war, for there is no gap between the Conventions and
their provisions on ‘“‘grave breaches” are the same in relation to the offences alleged in the
Indictment. While some individuals may indeed have been involved in activities “hostile to the
security of the State”, and thus they may have been legitimately detained, they were nevertheless

protected by article 5 of the Fourth Geneva Convention, which requires their humane treatment.

243. In their Closing Briefs, the Prosecution and the Defence restate these positions and discuss the
evidence which has been adduced in relation to the status of the detainees in the Celebici prison-
camp. The Defence for Mr. Delali¢, Mr. Muci¢ and Mr. Deli¢ particularly argue that there can be
no doubt that the relevant persons were not part of the armed forces of a party to the conflict, nor of
an irregular militia or resistance movement satisfying the conditions of article 4(A)(2) of the Third
Geneva Convention, nor of a levée en masse as envisaged in article 4(A)(6). The Prosecution

focuses on the Fourth Geneva Convention and urges the Trial Chamber to take an approach which

67 Count 48 of the Indictment.
268 The Defence for Mr. Delali¢ thus joining the earlier arguments of Mr. Deli¢ and Mr. LandZo. The Defence for
Mr. Mucic filed a separate Motion, but stated that it adopted the arguments of the other parties on issues such as this.
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extends the protection of the Geneva Conventions equally and fairly to all victims on all sides of the

conflict.

(b) Discussion

244. Tt is logical to deal in turn with the relevant provisions of the two Geneva Conventions with
which we are here concerned. For the sake of clarity, the Trial Chamber deems it most appropriate
first to address the question of protection under the Fourth Geneva Convention and to then consider

the requirements of the Third Geneva Convention.
@) Were the Victims Protected Civilians?

245. The operative part of article 4 of the Fourth Geneva Convention for the present purposes is
clearly the first paragraph, in particular the requirement that persons be “in the hands of a party to
the conflict or occupying power of which they are not nationals” in order to be considered
“protected”. It is this phrase which has engendered such intense discussion of the concept of
nationality by the parties in this case, as well as in other cases, and in recent literature on this area
of international humanitarian law. It is also here that there arises a connection with the issue of the
nature of the armed conflict, for clearly a showing that individuals are “in the hands of” a party of
foreign nationality would generally lead to the conclusion that the conflict is international in nature.
Conversely, if individuals are deemed not to be protected by the Fourth Geneva Convention on the
grounds that they are of the same nationality as their captors, it may well be, although it does not

necessarily follow, that the relevant conflict is an internal one.*®

246. It is necessary to note that the expression “in the hands of” is used in article 4 in a general
sense. It is not to be understood merely in the physical sense of being held prisoner, but indicates
that the civilian in question is in territory which is under the control of an opposing party to the
conflict.””® This issue clearly does not arise in the present case as there is no dispute that the

victims of the alleged offences were, at all relevant times, detained in a prison-camp belonging to

9 Tt is here that the Tadi¢ Judgment has on occasion been misquoted, for the reasoning of the majority was that the
victims in that case could not be “protected persons” on the basis of their common nationality with those forces in
whose hands they were. The implication of this finding was that the majority also did not consider the conflict to have
been international in nature after 19 May 1992, although this was not expressly stated.

7% See Commentary, p. 47.
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the Bosnian authorities, a party to the conflict. The Trial Chamber thus may proceed directly with a

discussion of the question of nationality.

247. Traditional tenets of international legal theory maintained that States are the only real subjects
of international law. Thus, individuals were only of concern to international law as part of the State
to which they are linked by their nationality.”’’ In consequence, it is a matter for a State’s domestic

jurisdiction who are to be considered its nationals. Jennings and Watts state this position thus:

In principle, and subject to any particular international obligations which might apply, it is
not for international law but for the internal law of each State to determine who is, and
who is not, to be considered its national.?’?

248. However, international law does have a role to play in placing limitations on States in the

exercise of their discretion in the granting of nationality. Jennings and Watts concede,

although the grant of nationality is for each State to decide for itself in accordance with its
own laws, the consequences as against other States of this unilateral act occur on the
international plane and are to be determined by international law.

... the determination by each State of the grant of its own nationality is not necessarily to
be accepted internationally without question.””

249. The Hague Convention of 1930 on Certain Questions Relating to the Conflict of Nationality
Laws also reflects this position. In its first article, it provides that, while it is for each State to
determine under its own law who are its nationals, such law must be recognised by other States only
“in so far as it is consistent with international conventions, international custom, and the principles

of law generally recognised with regard to nationality.”*"*

250. It was in the spirit of the traditional view of the role of international law that article 4 of the
Fourth Geneva Convention was phrased in the negative to exclude from that Convention’s
protection persons who are considered “nationals” of the State in whose hands they are. As

observed in the Commentary, “the Convention thus remains faithful to a recognised principle of

77! “Nationality is the principle link between individuals and international law.” Jennings and Watts (eds.) -
Oppenheim’s International Law, 9th ed. (London, 1992), vol. I (hereafter “Oppenheim”), p 857.

2 Oppenheim, p. 852 (footnotes omitted).

3 Ibid., p. 853.

™ Convention on Certain Questions relating to the Conflict of Nationality Laws, The Hague, 12 April 1930, Art. 1.
Reprinted in 9 Sveriges Overenskommelser med Frimmande Makter (1937) 41.
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international law: it does not interfere in a State’s relations with its own nationals.”?”> The

Commentary summarises the meaning of this first part of article 4 thus:

there are two main classes of protected person: (1) enemy nationals within the national
territory of each of the Parties to the conflict and (2) the whole population of occupied
territories (excluding the nationals of the Occupying Power).>’®

251. An analysis of the relevant laws on nationality in Bosnia and Herzegovina in 1992 does not,
however, reveal a clear picture. At that time, as we have discussed, the State was struggling to
achieve its independence and all the previous structures of the SFRY were dissolving. In addition,
an international armed conflict was tearing Bosnia and Herzegovina apart and the very issue which
was being fought over concerned the desire of certain groups within its population to separate

themselves from that State and join with another.

252. According to the 1974 constitution of the SFRY, every citizen of one of its constituent
republics was simultaneously a citizen of the SFRY. Thus, all citizens of Bosnia and Herzegovina
were also considered citizens of the SFRY and remained so until its dissolution. Although Bosnia
and Herzegovina declared its independence in March 1992, it did not pass any legislation on
citizenship until October of that year, in the form of a decree which was subsequently supplemented

by further decrees.””’

This provided that all people who had the citizenship of Bosnia and
Herzegovina in accordance with previous regulations were to be considered citizens, and also
allowed for the possibility of people holding another nationality simultaneously. In an additional
decree of 23 April 1993, all those who had citizenship of the SFRY on 6 April 1992 and were
domiciled in Bosnia and Herzegovina, were to be considered citizens of Bosnia and

Herzegovina.?’®

253. Despite this, the Bosnian Serbs, in their purported constitution of the SRBH, proclaimed that
citizens of the Serb Republic were citizens of Yugoslavia.””” This was confirmed in a subsequent

“Law on Serb Citizenship” passed by the National Assembly of Republika Srpska on 18 December

7> Commentary, p. 46.

7% Ibid.

*7 Decree with Legal Power on the Citizenship of the Republic of Bosnia and Herzegovina, 7 Oct. 1992, Official
Gazette No. 18/92.

*78 Decree with a Legal Power on Changes and Supplements to the Decree with Legal Power on the Citizenship of the
Republic of Bosnia and Herzegovina, 23 April 1993, PR Nr. 1494/93.

716 March 1992, Exhibit 20. The Constitution of the SRBH was declared unconstitutional by the Constitutional
Court of Bosnia and Herzegovina, on 8 Oct. 1992. See Exhibit 23.
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1992.%*° The constitution of the FRY of 27 April 1992, however, does not appear to allow for the

extension of its citizenship beyond the citizens of Serbia and Montenegro.**'

254. In the context of these provisions, the Prosecution has urged the Trial Chamber to consider
two principles in determining whether the Bosnian Serb victims of the alleged offences in the
Indictment can be considered “protected persons” in relation to the Bosnian government authorities
which were detaining them. These are the emerging doctrine of the right under international law to
the nationality of one’s own choosing, and the requirement of an effective link between a State and
its nationals in order for the grant of nationality to be recognised on the international plane. These

are discussed here briefly.

255. In its consideration of the relevant international law on nationality, the Trial Chamber notes
the evidence of Professor Economides on the work of the International Law Commission (hereafter
“ILC”) on nationality issues in cases of State succession. In addition, the Professor testified about
the Declaration on the Consequences of State Succession for the Nationality of Natural Persons,
prepared by the European Commission for Democracy through Law (hereafter ‘“Venice
Commission”). He explained that the conclusions of both of these bodies were that there existed
certain fundamental principles, namely: that each individual involved in a case of State succession
has the right to a nationality; that States must endeavour to avoid cases of statelessness; and that the
will of the persons involved must be respected by a State conferring its nationality. The Professor
also testified that it is a rule of customary international law that a successor State must grant its
nationality to all nationals of the predecessor State habitually residing in its territory. He took the
view that the will of the persons involved in a State succession was gaining ground as a criterion for
the granting of nationality and, while a State may automatically confer its nationality on a person
after a succession has taken place, after a period of time it must allow him or her to exercise their

right to opt for another nationality.

256. It is not, however, altogether clear that the obligation on States to grant such a right is a
settled rule of international law. The Draft Articles on Nationality in Relation to the Succession of
States produced by the ILC,” along with the Venice Commission Declaration, which refer to this

right, probably cannot be said to yet reflect binding customary international law, on the basis of

20 aw on the Serb Citizenship, in The Official Messenger of the Republika Srpska, No. 19, 18 Dec. 1992.
*81 Exhibit D15/3, Art. 17.
%2 A/52/10 Report of ILC 12 May — 18 July 1997.
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State practice and opinio juris.*®> In any case, whilst the Arbitration Commission established by
the European Community (the Badinter Commission) expressed the opinion that the successor
States of the SFRY must afford minorities and ethnic groups, such as the Serbian population in
Bosnia and Herzegovina, the right to choose their nationality,?®* it is clear that no formal act was
taken by Bosnia and Herzegovina to implement this right. It is, therefore, difficult for the Trial
Chamber to conclude that the principle of a right of option is, of itself, determinative in viewing the

Bosnian Serbs to be non-nationals of Bosnia and Herzegovina.

257. Professor Economides also referred to the doctrine of “effective link™ as having a role to play
in cases of armed conflict when there is some ambiguity concerning the nationality of the various
groups involved. This doctrine gained currency after the Nottebohm Case, decided by the ICJ in
1955.%%° In that case, the ICJ stated that,

nationality is a legal bond having as its basis a social fact of attachment, a genuine
connection of existence, interest and sentiments, together with the existence of reciprocal
rights and duties. It may be said to constitute the juridical expression of the fact that the
individual upon whom it is conferred ... is in fact more closely connected with the
population of the State conferring nationality than with that of any other State. Conferred
by a State, it only entitles that State to exercise protection vis-a-vis another State, if it
constitutes a translation into juridical terms of the individual’s connection with the State
which has made him its national.**®

Thus the Court found that Mr. Nottebohm could not be considered a national of Liechtenstein for

the purposes of a claim against Guatemala, a State with which he had, in fact, a closer connection.

258. There has been a considerable amount of literature written on the Nottebohm Case and its
implications and limitations. However, although the principle of effective link traditionally was

recognised in the context of dual nationality, “the particular context of origin does not obscure its

59287

role as a general principle with a variety of possible applications. Thus, operating on the

331 1979, Professor Weis wrote, “[i]n the view of the present writer ... it cannot be concluded, from the widespread

but not universal treaty practice and from other instances of State practice, that there exists a rule of international law
imposing a duty on the States concerned in a transfer of territory to grant to the inhabitants of the transferred territory a
right of option to decline (or acquire) the nationality of those States.” P. Weis - Nationality and Statelessness in
International Law (1979), pp. 158-160. It is not apparent to the Trial Chamber that this position has yet been altered.
284 Opinion No. 2 of the Arbitration Commission of the Peace Conference on Yugoslavia, Paris, 11 Jan. 1992, reprinted
in 31 L.L.M. Vol. XXI, No. 6 (1992) 1497.

251 jechtenstein v. Guatemala, ICJ Rep. (1955) 4.

6 Ibid., p. 23.

27 Brownlie — Principles of Public International Law (4™ ed., 1990) (hereafter “Brownlie Principles”), p. 407.
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international plane, the International Tribunal may choose to refuse to recognise (or give effect to) a

State’s grant of its nationality to individuals for the purposes of applying international law.**®

259. Assuming that Bosnia and Herzegovina had granted its nationality to the Bosnian Serbs,
Croats and Muslims in 1992, there may be an insufficient link between the Bosnian Serbs and that
State for them to be considered Bosnian nationals by this Trial Chamber in the adjudication of the
present case. The granting of nationality occurred within the context of the dissolution of a State
and a consequent armed conflict. Furthermore, the Bosnian Serbs had clearly expressed their wish
not to be nationals of Bosnia and Herzegovina by proclaiming a constitution rendering them part of
Yugoslavia and engaging in this armed conflict in order to achieve that aim. Such a finding would
naturally be limited to the issue of the application of international humanitarian law and would be
for no wider purpose. It would also be in the spirit of that law by rendering it as widely applicable

as possible.

260. Reference should also here be made to the concept of agency, discussed by Trial Chamber 11
in the Tadic¢ Judgment. This approach to the issue of protection under the Fourth Geneva
Convention considers whether the Bosnian Serbs should be regarded as the agents of the FRY on
the basis of its control over them. Thus, persons “in the hands of” the forces of the Bosnian Serbs
are constructively “in the hands of” the FRY, a foreign party to the conflict. In the Tadic
Jurisdiction Decision, the Appeals Chamber addressed this possibility and reasoned that the
outcome of the application of the agency concept would render Bosnian Serb civilians in the hands
of Bosnian government forces unprotected by the Fourth Geneva Convention, while Bosnian
Muslim and Croat civilians in the hands of Bosnian Serb forces would be protected persons. The
Appeals Chamber labelled such an asymmetrical outcome as “absurd” and thus dismissed the
Prosecution’s argument in that case that the Security Council had determined the conflict to be

international in nature when it adopted the Statute of the International Tribunal.?®

261. However, it is the view here taken that such an outcome is not the inevitable consequence of
the application of the doctrine. As has been discussed, it is not necessarily the case that Bosnian

Serb civilians are to be viewed as Bosnian nationals for the purpose of applying the grave breaches

% Brown advocates such an approach in his assertion that, “[i]nternational law recognises nationality only when it is
based on a genuine connection between the State and the individual. Common nationality in the formal sense between
victim and defendant should not preclude individual criminal responsibility for grave breaches of the Geneva
Conventions where there is no de facto linkage to bind them.” B. Brown — Nationality and Internationality in
International Humanitarian Law, 34 Stanford Journal of International Law 2 (1998) 347 (hereafter ‘“Nationality and
Internationality”), p. 351.
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regime of the Fourth Geneva Convention. Hence, it would be possible to regard Bosnian Serb

e eqe . . 2
civilians as protected when detained by Bosnian government forces.*”

262. Given the reasoning set out above in the discussion of the international nature of the conflict
in Bosnia and Herzegovina in 1992, this Trial Chamber takes a different view to that of the majority
in the Tadi¢ Judgment. It has been found that the purported withdrawal of the JNA and severance
of involvement of the FRY in the conflict after 19 May 1992 was merely a smokescreen and that
there can be no doubt of their continued influence. There was a clear common purpose between the
FRY and the Bosnian Serbs to execute a project conceived of in Belgrade — that of an expanded
Serbian State — and it is, therefore, possible to regard the Bosnian Serbs as acting on behalf of the

FRY in its continuing armed conflict against the authorities of Bosnia and Herzegovina.

263. Bearing in mind the relative merits of the “effective link” and the “agency” approaches, this
Trial Chamber wishes to emphasise the necessity of considering the requirements of article 4 of the
Fourth Geneva Convention in a more flexible manner. The provisions of domestic legislation on
citizenship in a situation of violent State succession cannot be determinative of the protected status

291

of persons caught up in conflicts which ensue from such events.”" The Commentary to the Fourth

Geneva Convention charges us not to forget that “the Conventions have been drawn up first and

2292 and thus it is the view of this

foremost to protect individuals, and not to serve State interests
Trial Chamber that their protections should be applied to as broad a category of persons as possible.
It would, indeed, be contrary to the intention of the Security Council, which was concerned with
effectively addressing a situation that it had determined to be a threat to international peace and
security, and with ending the suffering of all those caught up in the conflict, for the International
Tribunal to deny the application of the Fourth Geneva Convention to any particular group of

persons solely on the basis of their citizenship status under domestic law.

289 Tadi¢ Jurisdiction Decision, para. 76.

% As has already been noted, however, the majority of the Trial Chamber in the Tadi¢ case did not consider it proven
that the FRY had “effective control” over the VRS, the test, in its view, required to establish the relationship of agency.
*! Brown calls for a “functional approach” to the issue of nationality and points out that in 1992 the outcome of the
Bosnian conflict was unknown, thus placing all Bosnians in a state of uncertainty which effectively negated their
common nationality. Nationality and Internationality, p. 397.

2 Commentary, p. 21.
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264. The law must be applied to the reality of the situation before us and thus, to reiterate, the

relevant facts are as follows:

- Upon the dissolution of the SFRY, an international armed conflict between, at least, the FRY and
its forces and the authorities of the independent State of Bosnia and Herzegovina took place;

- A segment of the population of Bosnia and Herzegovina, the Bosnian Serbs, declared their
independence from that State and purported to establish their own Republic which would form part
of the FRY;

- The FRY armed and equipped the Bosnian Serb population and created its army, the VRS;

- In the course of military operations in the Konjic municipality, being part of this international
armed conflict, the Bosnian government forces detained Bosnian Serb men and women in the

Celebici prison-camp.

265. Without yet entering the discussion of whether or not their detention was unlawful, it is clear
that the victims of the acts alleged in the Indictment were arrested and detained mainly on the basis
of their Serb identity. As such, and insofar as they were not protected by any of the other Geneva
Conventions, they must be considered to have been “protected persons” within the meaning of the
Fourth Geneva Convention, as they were clearly regarded by the Bosnian authorities as belonging

to the opposing party in an armed conflict and as posing a threat to the Bosnian State.

266. This interpretation of the Convention is fully in accordance with the development of the
human rights doctrine which has been increasing in force since the middle of this century. It would
be incongruous with the whole concept of human rights, which protect individuals from the
excesses of their own governments, to rigidly apply the nationality requirement of article 4, that
was apparently inserted to prevent interference in a State’s relations with its own nationals.*”
Furthermore, the nature of the international armed conflict in Bosnia and Herzegovina reflects the
complexity of many modern conflicts and not, perhaps, the paradigm envisaged in 1949. In order

to retain the relevance and effectiveness of the norms of the Geneva Conventions, it is necessary to

adopt the approach here taken. As was recently stated by Meron,

[i]n interpreting the law, our goal should be to avoid paralyzing the legal process as much
as possible and, in the case of humanitarian conventions, to enable them to serve their
protective goals.”*

2% Commentary, p. 46.
294 Meron, p. 239.
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(i1) Were the Victims Prisoners of War?

267. Article 4(A) of the Third Geneva Convention sets rather stringent requirements for the
achievement of prisoner of war status. Once again, this provision was drafted in light of the
experience of the Second World War and reflects the conception of an international armed conflict
current at that time. Thus, the various categories of persons who may be considered prisoners of

war are narrowly framed.

268. In the present case, it does not appear to be contended that the victims of the acts alleged were
members of the regular armed forces of one of the parties to the conflict, as defined in sub-
paragraph 1 of the article. Neither, clearly, are sub-paragraphs 3, 4 or 5 applicable. Attention must,
therefore, be focused on whether they were members of militias or volunteer corps belonging to a
party which: (a) were commanded by a person responsible for his subordinates; (b) had a fixed
distinctive sign recognisable at a distance; (c) carried arms openly; and (d) conducted their
operations in accordance with the laws and customs of war. Alternatively, they could have
constituted a levée en masse, that is, being inhabitants of a non-occupied territory who, on the
approach of the enemy, spontaneously took up arms to resist the invading forces, without having
had time to form themselves into regular armed units, and at all times they carried arms openly and

respected the laws and customs of war.

269. The Prosecution seeks to invoke the provisions of Additional Protocol I* to interpret and
clarify those of article 4(A)(2) and wishes to take a liberal approach to the detailed requirements
that the sub-paragraph contains. Even should this be accepted, and despite the discussion above of
the need to take a broad and flexible approach to the interpretation of the Geneva Conventions, the
Trial Chamber finds it difficult, on the evidence presented to it, to conclude that any of the victims
of the acts alleged in the Indictment satisfied these requirements. While it is apparent that some of
the persons detained in the Celebiéi prison-camp had been in possession of weapons and may be
considered to have participated to some degree in ‘hostilities’, this is not sufficient to render them
entitled to prisoner of war status. There was clearly a Military Investigating Commission
established in Konjic, tasked with categorising the Celebici detainees, but this can be regarded as

related to the question of exactly what activities each detainee had been engaged in prior to arrest

%1977 Geneva Protocol I Additional to the Geneva Conventions of 12 August 1949, and Relating to the Victims of
International Armed Conflicts (hereafter “Additional Protocol I”’).
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and whether they posed a particular threat to the security of the Bosnian authorities. Having
reached this conclusion, it is not even necessary to discuss the issue of whether the Bosnian Serbs

detained in Celebici “belonged” to the forces of one of the parties to the conflict.

270. Similarly, the Trial Chamber is not convinced that the Bosnian Serb detainees constituted a
levée en masse. This concept refers to a situation where territory has not yet been occupied, but is
being invaded by an external force, and the local inhabitants of areas in the line of this invasion take
up arms to resist and defend their homes. It is difficult to fit the circumstances of the present case,
as described in Section II above, into this categorisation. The authorities in the Konjic municipality
were clearly not an invading force from which the residents of certain towns and villages were
compelled to resist and defend themselves. In addition, the evidence provided to the Trial Chamber
does not indicate that the Bosnian Serbs who were detained were, as a group, at all times carrying
their arms openly and observing the laws and customs of war. Article 4(A)(6) undoubtedly places a
somewhat high burden on local populations to behave as if they were professional soldiers and the
Trial Chamber, therefore, considers it more appropriate to treat all such persons in the present case

as civilians.

271. It is important, however, to note that this finding is predicated on the view that there is no gap
between the Third and the Fourth Geneva Conventions. If an individual is not entitled to the
protections of the Third Convention as a prisoner of war (or of the First or Second Conventions) he
or she necessarily falls within the ambit of Convention IV, provided that its article 4 requirements

are satisfied. The Commentary to the Fourth Geneva Convention asserts that;

[e]very person in enemy hands must have some status under international law: he is either
a prisoner of war and, as such, covered by the Third Convention, a civilian covered by the
Fourth Convention, or again, a member of the medical personnel of the armed forces who
is covered by the First Convention. There is no intermediate status; nobody in enemy
hands can be outside the law. We feel that this is a satisfactory solution — not only
satisf}zfing to the mind, but also, and above all, satisfactory from the humanitarian point of
view.

272. This position is confirmed by article 50 of Additional Protocol I which regards as civilians all
persons who are not combatants as defined in article 4(A) (1), (2), (3) and (6) of the Third Geneva

Convention, and article 43 of the Protocol itself.

% Commentary, p. 51.
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273. The Prosecution has further argued that article 5 of the Third Geneva Convention required
that, where there was some doubt about the status of the Celebiéi detainees, they had to be granted
the protections of the Convention until that status was determined by a competent tribunal.””’ On
this basis, they were “protected persons” and subject to the grave breaches provisions of the Third
Convention. While there may, on the basis of this article, have been a duty upon the Bosnian forces
controlling the Celebicéi prison-camp to treat some of the detainees as protected by the Third
Geneva Convention until their status was properly determined and thus treat them with appropriate
humanity, the Trial Chamber has found that they were not, in fact, prisoners of war. They were,
instead, all protected civilians under the Fourth Geneva Convention and the Trial Chamber thus
bases its consideration of the existence of “grave breaches of the Geneva Conventions” on this

latter Convention.

(c) Findings

274. On the basis of the above discussion, the Trial Chamber concludes that all of the victims of
the acts alleged in the Indictment were “persons protected” by the Fourth Geneva Convention of
1949. For the purposes of the application of Article 2 of the Statute, these victims must be regarded
as having been in the hands of a party to the conflict of which they were not nationals, being
Bosnian Serbs detained during an international armed conflict by a party to that conflict, the State

of Bosnia and Herzegovina.

275. This finding is strengthened by the Trial Chamber’s fundamental conviction that the Security
Council, in persistently condemning the widespread violations of international humanitarian law
committed throughout the conflict in Bosnia and Herzegovina and, indeed, in establishing the
International Tribunal to prosecute and punish such violations, did not consider that the protection
of the whole corpus of international humanitarian law could be denied to particular groups of
individuals on the basis of the provisions of domestic citizenship legislation. The International
Tribunal must, therefore, take a broad and principled approach to the application of the basic norms
of international humanitarian law, norms which are enunciated in the four Geneva Conventions. In

particular, all of those individuals who took no active part in hostilities and yet found themselves

7 Article 5 of the Third Geneva Convention provides: “The present Convention shall apply to the persons referred to
in Article 4 from the time they fall into the power of the enemy and until their final release and repatriation. Should any
doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands of the enemy,
belong to any of the categories enumerated in Article 4, such persons shall enjoy the protection of the present
Convention until such time as their status has been determined by a competent tribunal.”
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engulfed in the horror and violence of war should not be denied the protection of the Fourth Geneva

Convention, which constitutes the very basis of the law concerned with such persons.

276. The Trial Chamber does not consider it necessary to discuss at length in the present context
the development of the law of the Third Geneva Convention relating to prisoners of war, for even if
none of the victims can be viewed as prisoners of war, there is no gap between the Geneva
Conventions and they must, therefore, be considered protected civilians, along with the other
detainees. This finding does not prejudice the later discussion of whether the authorities of Bosnia

and Herzegovina were legitimately entitled to detain all of these civilians.
277. Having decided that Article 2 of the Statute is applicable to the facts of the present case, the

Trial Chamber now turns its attention to the application of Article 3, concerning violations of the

laws or customs of war.

E. Article 3 of the Statute

1. Introduction

278. In addition to the charges of grave breaches of the Geneva Conventions, the Indictment also
contains 26 counts of violations of the laws or customs of war, punishable under Article 3 of the
Statute.”® In the Tadic Jurisdiction Decision, the Appeals Chamber opined that Article 3 refers to
a broad category of offences, namely all “violations of the laws or customs of war”, and that the

99 In

enumeration of some of these in the Article itself is merely illustrative, not exhaustive.’
particular, Article 3 is not limited to offences under “Hague law”, being the law regulating the
conduct of hostilities and most notably finding expression in the 1907 Hague Convention (IV)
Respecting the Laws and Customs of War on Land, (hereafter “Hague Convention 1V”) and

. . . . . 0
annexed Regulations, but includes some violations of the Geneva Conventions. "

2% Several of these counts are charged in the alternative, as discussed in the factual and legal findings section below.
2% Tadi¢ Jurisdiction Decision, para. 87.
9 Ibid.
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279. The Appeals Chamber, in its discussion of Article 3, proceeded further to enunciate four
requirements that must be satisfied in order for an offence to be considered as within the scope of

this Article. These requirements are the following:

(i)  the violation must constitute an infringement of a rule of international humanitarian
law;

(i) the rule must be customary in nature or, if it belongs to treaty law, the required
conditions must be met (...);

(i11) the violation must be “serious”, that is to say, it must constitute a breach of a rule
protecting important values, and the breach must involve grave consequences for the
victim. (...);

(iv) the violation of the rule must entail, under customary or conventional law, the
individual criminal responsibility of the person breaching the rule.*!

280. This Trial Chamber finds no reason to depart from the position taken by the Appeals Chamber
on this matter and considers that the first and third of these requirements have been dealt with by

our discussion of the general requirements for the application of both Articles 2 and 3 of the Statute

above.>*?

281. With the exception of count 49 (plunder), the Indictment specifies that the offences charged
as violations of the laws or customs of war are “recognised by” article 3 common to the four

Geneva Conventions, which reads as follows:

In the case of armed conflict not of an international character occurring in the territory of
one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a
minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be treated humanely, without any
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria. To this end, the following acts are, and shall remain, prohibited at
any time and in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel

treatment and torture;

(b) taking of hostages;

() outrages upon personal dignity, in particular humiliating and degrading

treatment;

(d) the passing of sentences and the carrying out of executions without previous

judgement pronounced by a regularly constituted court, affording all the judicial

guarantees which are recognized as indispensable by civilized peoples.

' Ibid., para. 94.
392 With the cavear that the “serious” nature of the offence charged as plunder remains to be discussed below.
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(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of the Red Cross,
may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by means of special
agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the Parties to
the conflict.

282. Thus, the Trial Chamber, in its discussion of the applicability of Article 3 of the Statute to the
present case, must perforce consider common article 3 of the Geneva Conventions. The Defence
has challenged the nature of this provision and its place within the bounds of Article 3 of the
Statute, on the basis that it does not form part of customary international law and that any violation

thereof does not entail individual criminal responsibility.

283. In relation to the charge of plunder in count 49 of the Indictment, the Trial Chamber notes
that Article 3(e) of the Statute specifically enumerates this offence as a violation of the laws or
customs of war within the jurisdiction of the International Tribunal. Nonetheless, it must be
established that the prohibition of plunder is a norm of customary international law which attracts

individual criminal responsibility.
284. In order to proceed with its determination on the applicability of Article 3, the Trial Chamber

deems it necessary, for the sake of clarity, to briefly set out the arguments of the parties in relation

to these issues.

2. Arguments of the Parties

285. In the Tadic Jurisdiction Decision, the Appeals Chamber found that the International Tribunal
may have jurisdiction over offences under Article 3 of the Statute whether the offences alleged
were committed in an international or internal armed conflict.®® In reaching this conclusion, it

examined the customary nature of common article 3 of the Geneva Conventions, as well as other

393 Tadic Jurisdiction Decision, para. 137.
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norms governing internal armed conflicts, and determined that their violation does entail individual
criminal responsibility. The Prosecution contends that the findings of the Appeals Chamber on this
matter should be applied in the present case. On this basis, the Prosecution takes the view that it is
only required to prove that an armed conflict existed and that the alleged violations were related to

this conflict in order for the Trial Chamber to apply Article 3 of the Statute in the present case.

286. In relation to violations of the substantive prohibitions contained in common article 3 of the
Geneva Conventions, the Prosecution submits that these are clearly part of customary international
law and that it must simply demonstrate that the victims of the alleged offences satisfy the
requirements of sub-paragraph (1) (that is, that they be taking no active part in the hostilities). In
sum, it is the view of the Prosecution that common article 3 of the Geneva Conventions can be

applied by the International Tribunal when four conditions are met, namely, that:

1)  the unlawful acts were committed in the context of an armed conflict;

2)  the perpetrator was connected to one side involved in the armed conflict;

3) the victims were persons taking no active part in the hostilities, which includes civilians,
members of the armed forces who have laid down their arms, and those placed hors de combat by
sickness, wounds, detention, or any other cause; and

4)  one of the enumerated acts listed in common article 3 of the Geneva Conventions was

committed.>*

287. In addition, the Prosecution contends that violations of article 75 of Additional Protocol I,
which reflects customary international law, are covered by Article 3 of the Statute. It asserts that
the offences charged under Article 3 in the Indictment, clearly also constitute violations of this

sl 305
provision.

3% prosecution Closing Brief, RP D2733.

%5 See Prosecutor’s Response to the Pre-Trial Briefs of the Accused, Case No.: IT-96-21-T, 18 April 1997 (RP D3311-
D3363) (hereafter “Prosecution Response to the Pre-Trial Briefs of the Accused”) (RP D3348-D3350). Article 75 of
Additional Protocol I reads: “In so far as they are affected by a situation referred to in Article 1 of this Protocol,
persons who are in the power of a Party to the conflict and who do not benefit from more favourable treatment under
the Conventions or under this Protocol shall be treated humanely in all circumstances and shall enjoy, as a minimum,
the protection provided by this Article without any adverse distinction based upon race, colour, sex, language, religion
or belief, political or other opinion, national, or social origin, wealth, birth or other status, or on any other similar
criteria. Each party shall respect the person, honour, convictions and religious practices of all such persons. The
following acts are, and shall remain, prohibited at any time and in any place whatsoever, whether committed by civilian
or by military agents: violence to the life, health, or physical or mental well-being of persons, in particular: murder;
torture of all kinds, whether physical or mental; corporal punishment and mutilation; outrages upon personal dignity,
in particular humiliating and degrading treatment, enforced prostitution and any form of indecent assault; the taking of
hostages; collective punishments; and threats to commit any of the foregoing acts. Any person arrested, detained or
interned for actions related to the armed conflict shall be informed promptly, in a language he understands, of the
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288. The Prosecution finally argues that the prohibition of plunder is a well-established principle in
international law, recognised in the 1907 Hague Convention (IV) and annexed Regulations, as well

as Geneva Convention IV.

289. The Defence concedes that its position on Article 3, which is that it cannot incorporate
common article 3 of the Geneva Conventions, is contrary to that taken by the Appeals Chamber in

., C e . . . 306
the Tadic Jurisdiction Decision.

Nonetheless, it contends that the Appeals Chamber wrongly
decided the issue of whether common article 3 of the Geneva Conventions is included in Article 3

of the Statute.

290. The first argument raised by the Defence in support of its position is that the Security
Council, in establishing the International Tribunal, never intended it to have jurisdiction over
violations of common article 3. By examining the provisions of the statute of the International
Criminal Tribunal for Rwanda (hereafter “ICTR”), the Defence deduces that, without explicit
reference to common article 3 in the Statute as is contained in the statute of the ICTR, the Security
Council could not have intended to include it within the ambit of the jurisdiction of the International

Tribunal.

291. The Defence further contends that the listed offences in Article 3 of the Statute are illustrative

of offences under “Hague law” — that is the laws enunciated in the 1907 Hague Convention (IV)

reasons why these measures have been taken. Except in cases of arrest or detention for penal offences, such persons
shall be released with the minimum delay possible and in any event as soon as the circumstances justifying the arrest,
detention or internment have ceased to exist. No sentence may be passed and no penalty may be executed on a person
found guilty of a penal offence related to the armed conflict except pursuant to a conviction pronounced by an impartial
and regularly constituted court respecting the generally recognised principles of regular judicial procedure, which
include the following: the procedure shall provide for an accused to be informed without delay of the particulars of the
offence alleged against him and shall afford the accused before and during his trial all necessary rights and means of
defence; no one shall be convicted of an offence except on the basis of individual penal responsibility; no one shall be
accused or convicted of a criminal offence on account of any act or omission which did not constitute a criminal
offence under the national or international law to which he was subject at the time when it was committed; nor shall a
heavier penalty be imposed than that which was applicable at the time when the criminal offence was committed; if,
after the commission of the offence, provision is made by law for the imposition of a lighter penalty, the offender shall
benefit thereby; anyone charged with an offence is presumed innocent until proved guilty according to law; anyone
charged with an offence shall have the right to be tried in his presence; no one shall be compelled to testify against
himself or to confess guilt; anyone charged with an offence shall have the right to examine, or have examined, the
witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him; no one shall be prosecuted or punished by the same Party for an offence in respect
of which a final judgement acquitting or convicting that person has been previously pronounced under the same law and
judicial procedure; anyone prosecuted for an offence shall have the right to have the judgements pronounced publicly;
and a convicted person shall be advised on conviction of his judicial and other remedies and of the time-limits within
which they may be exercised.”

3% Tt is not clear that the Defence for Mr. Muci€ has joined with the other Defence in relation to this issue.
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and annexed Regulations — which relates to the conduct of hostilities, not the protection of victims
taking no active part in the fighting. In its view, had the Security Council intended to include
certain provisions of “Geneva law” — such as common article 3 - within Article 3 of the Statute, it

would have done so explicitly.

292. Responding to the Prosecution on this matter, the Defence examines the statements made by
certain State representatives to the Security Council at the time of adoption of the Statute of the
Tribunal. The Defence challenges the Prosecution’s interpretation of these statements and
maintains that they cannot be regarded as an endorsement of the inclusion of common article 3 of

the Geneva Conventions into Article 3 of the Statute.

293. Fundamentally, the Defence argues that the provisions of common article 3 of the Geneva
Conventions do not constitute settled customary international law on the basis of State practice and
opinio juris. The Report of the Secretary-General, adopted by the Security Council and containing
the Statute, clearly states that the Tribunal is to apply “rules of international humanitarian law

29307

which are beyond doubt part of customary law and it is the view of the Defence that common

article 3 does not conform to this requirement.

294. The second leg of the Defence argument is that, even should the substantive prohibitions in
common article 3 be regarded as customary international law, individual criminal responsibility
does not necessarily flow from their violation. In support of this view, it discusses the historical
development of international law and concludes that it is only recently that the concept of
individual criminal responsibility has been introduced to this field. It notes that, in 1949, the States
adopting the four Geneva Conventions did not include common article 3 in the system of “grave
breaches” established to enforce the Conventions’ proscriptions. It then argues that there has been
no development of customary international law since that time such as to attach individual criminal

responsibility to violations of common article 3.

397 Report of the Secretary-General, para. 34.
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3. Discussion

295. Bearing in mind the findings made in sub-section C above concerning the relevant nexus
between the alleged acts of the accused and the armed conflict, along with the position of the
alleged victims as detainees in the Celebi¢i prison-camp and of the accused in relation to that
prison-camp, the Trial Chamber turns to the question of the customary nature of the prohibitions
contained in common article 3 of the Geneva Conventions and their incorporation into Article 3 of

the Statute.

296. The Trial Chamber is instructed in its consideration of Article 3 by the views expressed by the
Appeals Chamber in the Tadic¢ Jurisdiction Decision. In that Decision, the Appeals Chamber
engages in a lengthy discussion of the nature of Article 3 and the incorporation of common article 3
of the Geneva Conventions therein, a discussion which this Trial Chamber finds unnecessary to

revisit in whole.

297. Fundamentally, the Appeals Chamber describes the division of labour between Articles 2 and
3 of the Statute thus:

Article 3 may be taken to cover all violations of international humanitarian law other than
“grave breaches” of the four Geneva Conventions falling under Article 2 (or, for that
matter, the violations covered by Articles 4 and 5, to the extent that Articles 3, 4 and 5
overlap).’®®

Furthermore,

Article 3 functions as a residual clause designed to ensure that no serious violation of
international humanitarian law is taken away from the jurisdiction of the International
Tribunal. Article 3 aims to make such jurisdiction watertight and inescapable.’®

298. The Trial Chamber observes that the finding of the Appeals Chamber on the extent of
application of Article 2 of the Statute, excluding internal armed conflicts from the ambit of the
Tribunal’s jurisdiction over “grave breaches” of the Geneva Conventions, is such that its approach

to Article 3 has to be rather broader, in order to achieve this goal of making our jurisdiction

3% Tadi¢ Jurisdiction Decision, para. 87.
309 Ibid., para. 91.
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“watertight”. Hence, violations of common article 3 of the Geneva Conventions find their place

within Article 3 of the Statute.

299. In similar spirit, this Trial Chamber is in no doubt that the intention of the Security Council
was to ensure that all serious violations of international humanitarian law, committed within the
relevant geographical and temporal limits, were brought within the jurisdiction of the International
Tribunal. Thus, if violations of common article 3 of the Geneva Conventions are not to be
considered as having been incorporated into the “grave breaches” regime, and hence falling under
Article 2 of the Statute, such violations must be considered as forming part of the more general

provisions of Article 3.

300. It is noteworthy that the Appeals Chamber qualifies its discussion of the existence of
customary rules of international humanitarian law relating to internal armed conflicts with the
caveat that not all of the rules applicable in international armed conflicts have been extended to
internal conflicts and that it is the essence of these rules that is important and not their detailed
provisions.’'® However, the prohibitions contained in the first paragraph of common article 3 of the
Geneva Conventions express “the fundamental principle underlying the four Geneva Conventions”
— that of humane treatment.’'' The perpetrators of violations of this article during internal conflicts
cannot, on any level of reasoning, be treated more leniently than those who commit the same acts in
international conflicts. It would, therefore, appear that the prohibitions contained in common
article 3 are of precisely the nature which may be expected to apply in internal, as well as

international, armed conflicts.

301. While in 1949 the insertion of a provision concerning internal armed conflicts into the
Geneva Conventions may have been innovative, there can be no question that the protections and
prohibitions enunciated in that provision have come to form part of customary international law.
As discussed at length by the Appeals Chamber, a corpus of law concerning the regulation of
hostilities and protection of victims in internal armed conflicts is now widely recognised.312 This
development is illustrative of the evolving nature of customary international law, which is its

strength. Since at least the middle of this century, the prevalence of armed conflicts within the

31 Ibid., para. 126.

31! See Commentary, p. 38. The Commentary continues, “The value of the provision is not limited to the field dealt
with in Article 3. Representing, as it does, the minimum which must be applied in the least determinate of conflicts, its
terms must a fortiori be respected in the case of international conflicts proper, when all the provisions of the
Convention are applicable. For “the greater obligation includes the lesser”, as one might say.”

312 See Tadic Jurisdiction Decision, para. 98, and subsequent discussion in paras. 100-127.
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confines of one State or ensuing from the breakdown of previous State boundaries is apparent and
absent the necessary conditions for the creation of a comprehensive new law by means of a
multilateral treaty, the more fluid and adaptable concept of customary international law takes the

fore.

302. The evidence of the existence of such customary law - State practice and opinio juris — may,
in some situations, be extremely difficult to ascertain, particularly where there exists a prior
multilateral treaty which has been adopted by the vast majority of States. The evidence of State
practice outside of the treaty, providing evidence of separate customary norms or the passage of the
conventional norms into the realms of custom, is rendered increasingly elusive, for it would appear
that only the practice of non-parties to the treaty can be considered as relevant.’”> Such is the

position of the four Geneva Conventions, which have been ratified or acceded to by most States.

303. Despite these difficulties, international tribunals do, on occasion, find that custom exists
alongside conventional law, both having the same substantive content. This occurred, in relation to
the prohibition on the use of force contained in the United Nations Charter, in the Nicaragua
Case.’" Additionally, in that case, the ICJ’s discussion of the Geneva Conventions, particularly

common articles 1 and 3 thereof, indicates that it considered these also to be part of customary

15

international law.’ Furthermore, the ICJ found that common article 3 was not merely to be

applied in internal armed conflicts, but that,

[t]here is no doubt that, in the event of international armed conflicts, these rules also
constitute a minimum yardstick, in addition to the more elaborate rules which are also to
apply to international conflicts; and they are rules which, in the Court’s opinion, reflect
what the Court in 1949 called “elementary considerations of humanity” (Corfu Channel,
Merits, I.C.J. Reports 1949, p. 22).31°

304. Additionally, in a recent Judgement, the ICTR also discussed the customary status of common

article 3 in the context of its application of the provisions of its statute.”’’ The Trial Chamber

313 This is the “paradox” identified by Baxter, in “Treaties and Custom”, 129 Recueil des Cours (1970) 64.

3" Nicaragua Case, paras.172-190.

31 Ibid., paras. 218-220. See the discussion of this aspect of the Nicaragua Case in Meron — The Geneva Conventions
as Customary Law, 81 A.J.I.L. (1987) 348. Contrary to the argument of the Defence for Mr. Delali¢ and Mr. Deli¢, the
nature of the court’s discussion of this matter is irrelevant, as is the question of whether it is binding upon the Trial
Chamber.

319 Ibid., para. 218.

317 Akayesu Judgement.
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adjudicating that case stated that,

[i]t is today clear that the norms of Common Article 3 have acquired the status of
customary law in that most States, by their domestic penal codes, have criminalised acts
which if committed during internal armed conflict, would constitute violations of Common
Article 3.°'°

305. It should be noted that the Secretary-General, in charging the International Tribunal to apply
the customary rules of international humanitarian law, specified particular conventions as being
incorporated in custom. Included in these are the four Geneva Conventions of 1949, with no

3.3" That common

mention of the exclusion of certain of their provisions, such as common article
article 3 was considered included in the law to be applied by the Tribunal is borne out by the
statement of the representative of the United States upon the adoption of Security Council

resolution 827, which was not contradicted by any other State representative, that

it is understood that the “laws or customs of war” referred to in Article 3 include all
obligations under humanitarian law agreements in force in the territory of the former
Yugoslavia at the time the acts were committed, including common Article 3 of the 1949
Geneva Conventions, and the 1977 Additional Protocols to these Conventions. ?°

306. On the basis of these considerations, the Trial Chamber is in no doubt that the prohibitions
contained within common article 3 of the Geneva Conventions are prohibitions of customary
international law which may be considered to be within the scope of the jurisdiction of the

International Tribunal under Article 3 of the Statute.

307. The Trial Chamber is thus led to the second argument of the Defence that, even if it should
constitute custom in its prohibitions, there is no customary law to suggest that common article 3
attracts individual criminal responsibility in its violation. Once again, this is a matter which has

been addressed by the Appeals Chamber in the Tadic¢ Jurisdiction Decision and the Trial Chamber

321

sees no reason to depart from its findings. In its Decision, the Appeals Chamber examines

various national laws, as well as practice, to illustrate that there are many instances of penal

322

provisions for violations of the laws applicable in internal armed conflicts.” From these sources,

the Appeals Chamber extrapolates that there is nothing inherently contrary to the concept of

'8 Ibid., para. 608.

319 Report of the Secretary-General, paras. 34-35.

320 Provisional Verbatim Record of the Three Thousand Two Hundred and Seventeenth Meeting, 25 May 1993, S/PV.
3217, 25 May 1993, p. 15.

32! Tadi¢ Jurisdiction Decision, paras. 128-136.

322 See ibid., paras. 130-132.
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individual criminal responsibility for violations of common article 3 of the Geneva Conventions

and that, indeed, such responsibility does ensue.

308. The fact that the Geneva Conventions themselves do not expressly mention that there shall be
criminal liability for violations of common article 3 clearly does not in itself, preclude such
liability. Furthermore, identification of the violation of certain provisions of the Conventions as
constituting “grave breaches” and thus subject to mandatory universal jurisdiction, certainly cannot
be interpreted as rendering all of the remaining provisions of the Conventions as without criminal
sanction. While “grave breaches” must be prosecuted and punished by all States, “other” breaches
of the Geneva Conventions may be so. Consequently, an international tribunal such as this must

also be permitted to prosecute and punish such violations of the Conventions.

309. This conclusion finds support in the ILC Draft Code of Crimes Against the Peace and
Security of Mankind (hereafter “ILC Draft Codc::”).3 2 Article 20 of the ILC Draft Code, entitled
“War Crimes”, includes violations of international humanitarian law applicable in non-international
armed conflicts, as well as those violations which constitute grave breaches of the Geneva
Conventions. The crimes listed in this section mirror the provisions of common article 3 of the
Geneva Conventions, along with article 4 of Additional Protocol II (hereafter “Additional Protocol
I).*** Moreover, the final Statute of the International Criminal Court, adopted in Rome on 17 July
1998, specifically lists serious violations of common article 3 of the Geneva Conventions as war
crimes, under its article 8.3%  Another recent instrument, the statute of the ICTR, also enumerates
violations of common article 3 as offences within the jurisdiction of that tribunal. While
recognising that these instruments were all drawn up after the acts alleged in the Indictment, they
serve to illustrate the widespread conviction that the provisions of common article 3 are not

incompatible with the attribution of individual criminal responsibility.

310. The statute of the ICTR and the Report of the Secretary-General relating to that statute cannot
be interpreted so as to restrict the application of our Statute. While article 4 of the ICTR statute
contains explicit reference to common article 3 of the Geneva Conventions and Additional

Protocol 11, the absence of such express reference in the Statute of the International Tribunal does

323 Report of the International Law Commission on the work of its forty-eighth session, 6 May-26 July 1996, General
Assembly Official Records, fifty-first Session, supp. No. 10 UN Doc. A/51/10.

2% 1977 Geneva Protocol II Additional to the Geneva Convention of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts.

325 Rome Statute, The International Criminal Court, 17 July 1998, A/CONF.183/9 (hereafter “Rome Statute of the
International Criminal Court”), Article 8(c).
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not, by itself, preclude the application of these provisions. The Defence cites the Report of the
Secretary-General relating to the ICTR, which states that article 4 of that statute “for the first time
criminalizes common article 3 of the four Geneva Conventions™**° in support of its position. The
Trial Chamber notes, however, that the United Nations cannot “criminalize” any of the provisions
of international humanitarian law by the simple act of granting subject-matter jurisdiction to an
international tribunal. The International Tribunal merely identifies and applies existing customary
international law and, as stated above, this is not dependent upon an express recognition in the

Statute of the content of that custom, although express reference may be made, as in the statute of

the ICTR.

311. The Defence is extremely concerned to draw attention to the principle of nullum crimen sine
lege and, from its application, concludes that none of the accused can be convicted of crimes under
common article 3 of the Geneva Conventions. It maintains that for the Tribunal to attach individual
criminal responsibility to violations of common article 3 would amount to the creation of ex post
facto law. Such a practice is contrary to basic human rights, as enunciated, inter alia, in the
International Covenant on Civil and Political Rights 1966 (hereafter “ICCPR”). Article 15 of the
ICCPR states, in relevant part:

1. No one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence, under national or international law, at the time
when it was committed. [...]

2. Nothing in this article shall prejudice the trial and punishment of any person for any act
or omission which, at the time when it was committed, was criminal according to the
general principles of law recognised by the community of nations.

312. In addition to what has been stated above concerning the customary nature of the prohibitions
contained in common article 3 of the Geneva Conventions and the individual criminal responsibility
which their violation entails, this Trial Chamber places particular emphasis on the provisions of the
Criminal Code of the SFRY, which were adopted by Bosnia and Herzegovina in April 1992.%%
This legislation establishes the jurisdiction of the Bosnian courts over war crimes committed “at the
time of war, armed conflict or occupation”, drawing no distinction between internal and
international armed conflicts. Thus, each of the accused in the present case could have been held

individually criminally responsible under their own national law for the crimes alleged in the

Indictment. Consequently, on this ground also there is no substance to the argument that applying

326 Report of the Secretary-General pursuant to paragraph 5 of Security Council resolution 955 (1994), 13 Feb. 1995,
UN Doc. S/1995/134, para. 12.
7 Criminal Code of SFRY, 1990 ed., Art. 142-143.
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the provisions of common article 3 of the Geneva Conventions under Article 3 of the Statute

violates the principle of nullum crimen sine lege.

313. Moreover, the second paragraph of article 15 of the ICCPR is of further note, given the nature
of the offences charged in the Indictment. It appears that this provision was inserted during the
drafting of the Covenant in order to avoid the situation which had been faced by the International
Military Tribunals at Niirnberg and Tokyo after the Second World War. These tribunals had
applied the norms of the 1929 Geneva Conventions and 1907 Hague Conventions, among others,
despite the fact that these instruments contained no reference to the possibility of their criminal
sanction. It is undeniable that acts such as murder, torture, rape and inhuman treatment are criminal
according to ‘“‘general principles of law” recognised by all legal systems. Hence the caveat
contained in Article 15, paragraph 2, of the ICCPR should be taken into account when considering
the application of the principle of nullum crimen sine lege in the present case. The purpose of this
principle is to prevent the prosecution and punishment of an individual for acts which he reasonably
believed to be lawful at the time of their commission. It strains credibility to contend that the
accused would not recognise the criminal nature of the acts alleged in the Indictment. The fact that
they could not foresee the creation of an International Tribunal which would be the forum for

prosecution is of no consequence.

314. While common article 3 of the Geneva Conventions was formulated to apply to internal
armed conflicts, it is also clear from the above discussion that its substantive prohibitions apply
equally in situations of international armed conflict. Similarly, and as stated by the Appeals
Chamber, the crimes falling under Article 3 of the Statute of the International Tribunal may be
committed in either kind of conflict. The Trial Chamber’s finding that the conflict in Bosnia and
Herzegovina in 1992 was of an international nature does not, therefore, impact upon the application
of Article 3. Nor is it necessary for the Trial Chamber to discuss the provisions of article 75 of
Additional Protocol I, which apply in international armed conflicts. These provisions are clearly
based upon the prohibitions contained in common article 3 and may also constitute customary
international law. However, the Trial Chamber finds sufficient basis in the substance of common

article 3 to apply Article 3 of the Statute to the acts alleged in the present case.””

315. Finally, the Trial Chamber is in no doubt that the prohibition on plunder is also firmly rooted

in customary international law. The Regulations attached to the 1907 Hague Convention (IV)
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Respecting the Laws and Customs of War on Land (hereafter “Hague Regulations”) provide
expression to the prohibition and it is reiterated in the Geneva Conventions.”” The Hague
Regulations have long been considered to be customary in nature, as was confirmed by the
Niirnberg and Tokyo Tribunals. Moreover, the Report of the Secretary-General makes explicit
mention of the Hague Regulations in its Commentary on Article 3 of the Statute, in the following

terms:

The 1907 Hague Convention (IV) Respecting the Laws and Customs of War on Land and
the Regulations annexed thereto comprise a second important area of conventional
humanitarian international law which has become part of the body of international
customary law.

The Niirnberg Tribunal recognized that many of the provisions contained in the Hague
Regulations, although innovative at the time of their adoption were, by 1939, recognized
by all civilized nations and were regarded as being declaratory of the laws and customs of
war. The Niirnberg Tribunal also recognized that war crimes defined in article 6(b) of the
Niirnberg Charter were already recognized as war crimes under international law, and
covered in the Hague Regulations, for which guilty individuals were punishable.™

There is, on this basis, no need to expand further upon the applicability of Article 3 of the Statute in

relation to the charge of plunder.

4. Findings

316. In conclusion, the Trial Chamber finds that both the substantive prohibitions in common
article 3 of the Geneva Conventions, and the provisions of the Hague Regulations, constitute rules
of customary international law which may be applied by the International Tribunal to impose
individual criminal responsibility for the offences alleged in the Indictment. As a consequence of
the division of labour between Articles 2 and 3 of the Statute thus far articulated by the Appeals

Chamber, such violations have been considered as falling within the scope of Article 3.

328 The Trial Chamber is unconvinced by, and finds no reason to discuss, the various additional arguments raised by
some members of the Defence, seeking to challenge the applicability of common article 3 of the Geneva Conventions.
329 Art. 46 of the Regulations states: “Family honour and rights, the lives of persons, and private property, as well as
religious convictions and practice, must be respected. Private property cannot be confiscated.” Art. 47 further states
that “Pillage is formally forbidden”. Art. 33 of the Fourth Geneva Convention also states that “Pillage is prohibited”.
See also, Art. 15 of Geneva Convention I, Art. 18 of Geneva Convention II and Art. 18 of Geneva Convention III.

330 Report of the Secretary-General, paras. 41 and 42.

Case No.: IT-96-21-T 16 November 1998

PURL.: http://www.legal-tools.org/doc/6b4a33/



117
317. Recognising that this would entail an extension of the concept of “grave breaches of the
Geneva Conventions” in line with a more teleological interpretation, it is the view of this Trial
Chamber that violations of common article 3 of the Geneva Conventions may fall more logically
within Article 2 of the Statute. Nonetheless, for the present purposes, the more cautious approach
has been followed. The Trial Chamber has determined that an international armed conflict existed
in Bosnia and Herzegovina during the time-period relevant to the Indictment and that the victims of
the alleged offences were “protected persons”, rendering Article 2 applicable. In addition, Article 3
is applicable to each of the crimes charged on the basis that they also constitute violations of the
laws or customs of war, substantively prohibited by common article 3 of the Geneva Conventions

(with the exception of the charges of plunder and unlawful confinement of civilians).
318. Having thus found that the requirements for the applicability of Articles 2 and 3 of the Statute

are satisfied in the present case, the Trial Chamber must turn its attention to the nature of individual

criminal responsibility as recognised under Article 7 of the Statute.

F. Individual Criminal Responsibility Under Article 7(1)

1. Introduction

319. The principles of individual criminal responsibility enshrined in Article 7, paragraph 1, of the
Statute reflect the basic understanding that individual criminal responsibility for the offences under
the jurisdiction of the International Tribunal is not limited to persons who directly commit the
crimes in question. Instead, as stated in the Report of the Secretary-General: “all persons who
participate in the planning, preparation or execution of serious violations of international
humanitarian law in the former Yugoslavia contribute to the commission of the violation and are,

therefore, individually responsible”.3 3

320. Article 7(1) accordingly provides as follows:

A person who planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation or execution of a crime referred to in articles 2 to 5 of the present
Statute, shall be individually responsible for the crime.
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321. This recognition that individuals may be held criminally responsible for their participation in
the commission of offences in any of several capacities is in clear conformity with general
principles of criminal law. As concluded by Trial Chamber II in the Tadic Judgment, there can
further be no doubt that this corresponds to the position under international customary law.*”
However, it is incumbent upon the Trial Chamber to set out more specifically the degree of
participation which is necessary for an individual to be considered sufficiently connected with an

offence under the Tribunal’s jurisdiction so as to be held criminally responsible under the present

provision.

2. Arguments of the Parties

322. Citing the Tadic¢ Judgment, the Prosecution submits that to demonstrate liability under
Article 7(1) it is necessary to establish two factors: (i) intent, in the form of awareness of the act of
participation and a conscious decision to participate in the commission of a crime; and
(ii) participation, in the form of conduct which contributes to the illegal act. The Prosecution
further relies on the “common purpose” doctrine, the gist of which is said to be that a person who
knowingly participates in a criminal venture with others may be held criminally liable for illegal

acts that are the natural and probable consequences of their common purpose.™

323. The Prosecution accordingly concludes that in order to incur criminal responsibility for
unlawful killing, it is not necessary for the accused to have physically caused the death of the
victim, or, in other words, to have “delivered the fatal blow”.*** It is submitted that for criminal
liability to attach, the accused’s act(s) of participation need not have been committed in the same
place or at the same time as the acts that caused the victim’s death, nor that he be present when

those same acts are perpetrated. Instead, the Prosecution argues, it must be shown that the accused

31 Report of the Secretary-General, para. 54.

32 Tadi¢ Judgment, para. 669. In addition to the substantial case law cited therein, reference may be made to a number
of international legal instruments which recognise the individual culpability of individuals who have ordered, incited,
aided and abetted or otherwise participated in criminal offences. See e.g. article III of the Convention on the Prevention
and Punishment of Genocide (1948); article III of the International Convention on the Suppression and Punishment of
the Crime of Apartheid (1973); article 4(1) of the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment of Punishment (1984). See also article 2 of the ILC Draft Code and article 25 of the Rome Statute of the
International Criminal Court. On the principle of individual criminal responsibility for ordering the commission of a
crime; see also article 49 of Geneva Convention I; article 50 of Geneva Convention II; article 129 of Geneva
Convention III; article 146 of Geneva Convention IV.

33 Prosecution Closing Brief, Annex 1, RP D2712-D2717.

3 Ibid., RP D 2710.
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through his act(s) either aided and abetted in the commission of the unlawful act, or that he

participated in a common enterprise or transaction which resulted in the death of the victim.*»

324. The Defence, similarly relying on the Tadic Judgment, adopts the view that, for an accused to
be criminally liable for the direct acts of another pursuant to Article 7(1), four criteria must be met.
It is thus submitted that the accused must: (i) have intended to participate in an act; (ii) in violation
of international humanitarian law; (iii) knowing that the act was unlawful; and (iv) that this
participation directly and substantially aided the commission of the illegal act. It is noted that a
direct contribution to the commission of the offence does not require the accused’s presence at the
scene of the crime or his direct physical assistance in its commission and, conversely, that physical
presence at the scene of the crime in itself is insufficient to prove that an accused is an aider and

abetter. >

3. Discussion and Findings

325. As noted above, the applicable standard for the imposition of individual criminal
responsibility under Article 7(1) has previously been considered by Trial Chamber II in the Tadic
Judgment. In reaching its findings, the Trial Chamber there carried out a detailed investigation of
the parameters of individual responsibility under customary international law, considering at some
length the existing body of precedents arising out of the war crimes trials conducted after the
Second World War. The Trial Chamber, having considered the relevant material, adopts as sound
the reasoning thus expressed, and concludes that the standard there adopted is applicable to the

present case.

326. It is, accordingly, the view of the Trial Chamber that, in order for there to be individual
criminal responsibility for degrees of involvement in a crime under the Tribunal’s jurisdiction
which do not constitute a direct performance of the acts which make up the offence, a showing must
be made of both a physical and a mental element. The requisite actus reus for such responsibility is
constituted by an act of participation which in fact contributes to, or has an effect on, the

commission of the crime. Hence, this participation must have “a direct and substantial effect on the

335 1.
Ibid.

38 Delali¢ Closing Brief, RP D8592-D8594; Deli¢ Closing Brief, RP D8254; Mucié¢ Closing Brief, RP D8138-D8140.

The Trial Chamber notes that the accused Esad LandZo has not presented any arguments on this matter.
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commission of the illegal act”. *’ The corresponding intent, or mens rea, is indicated by the

requirement that the act of participation be performed with knowledge that it will assist the
principal in the commission of the criminal act. Thus, there must be “awareness of the act of
participation coupled with a conscious decision to participate by planning, instigating, ordering,

committing, or otherwise aiding and abetting in the commission of a crime”.**®

327. More specifically, the Trial Chamber accepts as a correct statement of the law the
determination that aiding and abetting includes all acts of assistance that lend encouragement or
support to the perpetration of an offence and which are accompanied by the requisite mens rea.
Subject to the caveat that it be found to have contributed to, or have had an effect on, the
commission of the crime, the relevant act of assistance may be removed both in time and place from
the actual commission of the offence. Furthermore, such assistance may consist not only of
physical acts, but may also manifest itself in the form of psychological support given to the
commis