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Achieving Best Evidence
from Victims and Witnesses

Laura D. Farrugia and Katie Maras”

18.1. Introduction

The evidence of victims and witness (‘witnesses’) is pivotal for successful crim-
inal prosecutions; the quality of their evidence is often relied upon by the pros-
ecution in proving their case. However, the reality is that many witnesses are
children, vulnerable or intimidated and so require assistance in providing their
best evidence, both at the investigation stage and during the trial. As such, there
is a reliance on the criminal justice system to be able to understand and accom-
modate their needs. Historically, the legal and procedural systems were not con-
sidered to be adequate in doing so, and it was following a number of inquiries
and revisions of guidance that has led to the development of current guidance
for vulnerable witnesses.

In England and Wales, the interviewing of children and vulnerable wit-
nesses is underpinned by guidance produced by the UK’s Mol, Achieving Best
Evidence in Criminal Proceedings (‘ABE’).! In this chapter, we outline the ra-
tionale and development of the ABE framework within its policy and legislative
context, what it entails and for whom, and the research that underpins it. We
conclude with sections on recent update and limitations, highlighting both
strengths and areas of concern of the framework, supported by research to date.

18.1.1. Early Developments: The Memorandum of Good Practice

The predecessor to the ABE, the Memorandum of Good Practice? (‘MoGP”),
was borne out of an advisory group chaired by His Honour Judge Thomas Pigot
KC. The group had been set up to consider the admissibility of video-recorded

Laura Farrugia, Ph.D., is an Assistant Professor at the Department of Psychology, Northum-
bria University and works as a Registered Intermediary, accredited with the United Kingdom’s
(‘UK’) Ministry of Justice (‘MoJ’). Katie Maras, Ph.D., is a Senior Lecturer and Deputy
Director of the Centre for Applied Autism Research at the University of Bath.

1 Mol, Achieving Best Evidence in Criminal Proceedings, UK Home Office, London, 2022
(‘ABE’).

2 UK Home Office, Memorandum of Good Practice, His Majesty’s Stationary Office London,
1992.
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interviews with children in criminal cases. The Pigot Report (1989)° recom-
mended that such interviews, conducted by a police officer or social worker,
should be used as a substitute for the child’s live examination-in-chief evidence
at trial. Initially, the Report recommended that a ‘Code of Practice’ be drawn up
to govern the conduct in which the interviews should be carried out in relation
to rules of evidence. Recommendations extending the videotape principle to
cross-examination and the use of intermediaries* were also proposed. In com-
piling a draft Code of Practice, the UK Home Office commissioned a number
of professionals to assist. Following a number of revisions, the title changed
from ‘Code’ to ‘Memorandum of Good Practice’ — this was done to reflect the
guidance of the document, rather than it being viewed as containing inflexible
rules. The MoGP was published by the UK Home Office in 1992 to assist and
guide those responsible for conducting video-recorded interviews with children
or vulnerable witnesses. The MoGP provided a number of recommendations;
including that the interview should be conducted as soon as possible after the
alleged offence is reported in an informal setting, and that it should last no more
than one hour. Other recommendations related to interviewers being trained to
interact with children. During the interview, the guidance suggested that chil-
dren should be given every opportunity to tell their own story before being asked
direct questions regarding the alleged offence and that questioning should use
open questions to begin with and more direct questions towards the end of the
interview, if necessary. The MoGP was launched in 1992 to coincide with the
implementation of the Criminal Justice Act (1991).5 This Act permitted the used
of the videoed interview to serve as a child witness’ evidence-in-chief at trial.
Whilst the Act adopted the admissibility of video-recorded interviews as evi-
dence-in-chief, it did not incorporate recommendations regarding cross-exami-
nation and the use of intermediaries in assisting the witness.®

Since the implementation of the MoGP, several research studies have
been conducted regarding its use and impact. Butler (1993)7 reported that of

3 UK Home Office, Report of the Advisory Group on Video Evidence, London, 1989.
Intermediaries are self-employed communication specialists who assist vulnerable victims,
witnesses and defendants to give their evidence during a police interview or trial. Registered
Intermediaries are accredited by the MoJ and generally assist with victims and witnesses. See
Mol, “Ministry of Justice Witness Intermediary Scheme”, 4 April 2022 (available on the UK
government’s web site) for more information.

UK, Criminal Justice Act, 15 July 1991 (https://www.legal-tools.org/doc/uahqyr/).

Graham H. Davies and Helen L. Westcott, “Interviewing Child Witnesses Under the Memo-
randum of Good Practice: A Research Review”, Police Research Series Paper No. 115, UK
Home Office, Policing and Reducing Crime Unit and Research, Development and Statistics
Directorate, 1999.

7 Anthony Butler, “Spare the Child”, in Police Review, 2003, no. 14.
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nearly 15,000 videotaped interviews conducted in its first nine months of oper-
ation, less than a quarter had been submitted to the Crown Prosecution Service
(‘CPS’) and only 44 were known to have been played at trial. Legal delays and
late guilty pleas were known to have impacted upon the figures, although the
author did also note wide variations in video-recorded interviews being con-
ducted and submitted to the CPS between police force areas. What followed was
an evaluation commissioned by the UK Home Office.® They reported that 75 per
cent of cases at trial included an application to show a video-recorded interview
and a general acceptance of the value of recording evidence in this manner
amongst police officers, social workers and judges. They also found that chil-
dren who provided their evidence via video-recording were more relaxed than
those who had testified at court. However, interviewers were not always found
to follow the guidance regarding free narrative and open-ended questions.

Subsequent research has reported further mixed findings in its support of
the MoGP. Some reported that the values of the Memorandum were doubted,’
and that it failed to address the needs of children with special needs.!° Whilst
these criticisms have been reiterated, other research has found support for the
principles included in the MoGP.!!

18.1.2. Developing ‘Achieving Best Evidence in Criminal Proceedings’

In 1998, the UK Home Office tasked an inter-departmental working group with
examining the barriers faced by vulnerable or intimidated witnesses in having
their voices heard in court. Their resulting report, Speaking Up for Justice,
highlighted the high rates of attrition between initial police contact and court
when vulnerable witnesses were involved.!* The report produced wide-ranging
recommendations to better support and assist vulnerable or intimated witnesses.

8 Graham H. Davies, Clare Wilson, Rebecca Mitchell and John Milsom, Videotaping Children s
Evidence: An Evaluation, UK Home Office, London, 1995.

Beverley Hughes, Howard Parker and Bernard Gallagher, Policing Child Sexual Abuse: The
View from Police Practitioners, Home Office Police Research Group, London, 1996.

Helen L. Westcott and Jocelyn Jones (eds.), Perspectives on the Memorandum: Policy, Prac-
tice and Research in Investigative Interviewing, Ashgate Publishing, 1997.

'l Graham H. Davies, Emma Marshall and Noelle Robertson, “Child Abuse: Training Investi-
gating Officers”, Police Research Series Paper No. 94, UK Home Office Policing and Reduc-
ing Crime Unit, London, 1998.

UK Home Office, Speaking Up for Justice: Report of the Interdepartmental Working Group
on the Treatment of Vulnerable or Intimidated Witnesses in the Criminal Justice System, UK
Home Office Procedures and Victims Unit, London, 1998.

Graham H. Davies and Helen L. Westcott, “Preventing the Withdrawal of Complaints and
Psychological Support for Victims”, in Mark R. Kebbell and Graham H. Davies (eds.), Prac-
tical Psychology for Forensic Investigations and Prosecutions, Wiley, Chichester, 2006, pp.
183-202.
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To legislate these recommendations, the Youth Justice and Criminal Evidence
Act (1999)! set out a range of ‘special measures’ to enable vulnerable witnesses
to give improved evidence which may be allowed by the court if they are likely
to improve the quality of a witness’ evidence. These include:

e Section 23: allowing witnesses to give evidence in court from behind a
screen;

e Section 24: the use of live link for cross-examination (including from
within the court building where the trial is taking place or from an alter-
native, authorized remote location);

e Section 25: evidence being provided in private, which involves the public
gallery being closed and only one media representative having permitted
access;

e Section 26: removal of court dress (wigs and gowns);

e Section 27: allowing evidence-in-chief to be presented in the form of a
pre-recorded investigative (police) interview, usually an ABE interview;

e Section 28: pre-recorded cross-examination (via video link);
e Section 29: communication through a ‘Registered Intermediary’; and

e Section 30: aids to communication (such as communication boards, signs
or symbols) to enable the witness to give their best evidence.

Some of these measures were already available to children prior to this
through the Criminal Justice Act (1991) and accompanying MoGP. However,
this neglected a large proportion of vulnerable people, such as adults with psy-
cho-social difficulties who are at greater risk of victimization.!> As the Youth
Justice and Criminal Evidence Act (1999) extended the option of video-taped
evidence-in-chief, along with providing for further special measures (as men-
tioned above) to all groups of vulnerable witnesses, a small team of specialists
were commissioned by the government to draft a new set of guidelines for in-
terviewing vulnerable adults as well as children. The ABE is largely consistent
with the MoGP in terms of the style of interviewing it advises, and that its pri-
mary purpose is to capture on video the vulnerable witness’ evidence for use in
the investigation. However, the ABE further differs from the MoGP in that it
offers additional guidance regarding support for vulnerable witnesses prior to
police interviews and at court. As such, ABE guidance is intended not just for

4 UK, Youth Justice and Criminal Evidence Act, 27 July 1999 (https://www.legal-
tools.org/doc/267£70/).

Louise Ellison, Vanessa E. Munro, Katrin Hohl and Paul Wallang, “Challenging Criminal Jus-
tice? Psychosocial Disability and Rape Victimization”, in Criminology & Criminal Justice,
2015, vol. 15, no. 2, pp. 225-244.
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police but for all those involved in the legal process, including lawyers and
judges.

Following the Youth Justice and Criminal Evidence Act (1999), special
measures are all now available (at the discretion of the court) to both children
and vulnerable adult witnesses, who are defined by the Act as:

e children under 18 years of age;

e any witness whose quality of evidence is likely to be diminished because
they:

o are suffering from a mental disorder (as defined by Section 1(2) of
the Mental Health Act (1983) and amended into a single definition
by Section 1(2) of the Mental Health Act (2007) as any disorder or
disability of the mind);'®

o have a significant impairment of intelligence and social functioning;

o have a physical disability or are suffering from a physical disorder;
or

o are suffering from fear or distress in relation to testifying in the case
(complainants in sexual offences are automatically defined as falling
within this category unless they wish to opt out).

One of the key measures that can be implemented for these groups is the
ABE interview which is set out in the guidance document, Achieving Best Evi-
dence in Criminal Proceedings: Guidance for Vulnerable or Intimidated Wit-
nesses, including Children."’

18.2. Overview of the ABE Framework

The ABE framework provides overall guidance on interviewing victims and wit-
nesses that may require special measures. Although the framework provides ex-
tensive guidance, it focusses specifically on four main areas: (i) planning and
preparation; (ii) conducting the interview; (iii) witness support and preparation
for court; and (iv) witnesses in court. For the purposes of this chapter, each as-
pect will be discussed in more detail below.

16 UK, Mental Health Act, 9 May 1983 (https://www.legal-tools.org/doc/zrz03a/); id., Mental
Health Act, 19 July 2007 (https://www.legal-tools.org/doc/vum89x/).

Mol, Achieving Best Evidence in Criminal Proceedings: Guidance on Interviewing Victims
and Witnesses, and using Special Measures, UK Home Office, London, 2011 (‘ABE: Guid-
ance on Interviewing Victims and Witnesses, and using Special Measures’); id., Achieving
Best Evidence in Criminal Proceedings: Guidance on Interviewing Victims and Witnesses,
and using Special Measures, UK Home Office, London, 2022.
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18.2.1. Planning and Preparation for the ABE Interview

Planning and preparation prior to the ABE interview are well documented as
critical for the success of an interview and thus also the subsequent investiga-
tion.!® Indeed, the ABE guidance highlights that “a well-conducted interview
will only occur if appropriate planning has taken place”.!” Historically, however,
officers’ planning and preparation of interviews has been found to be satisfac-
tory at best,?® highlighting the need for more emphasis on the importance of
planning and preparation ahead of an interview.?! The ABE guidance highlights
key areas in planning and preparing for the ABE interview, from making initial
contact with the witness to using planning information to inform an interview
plan.

18.2.1.1. Initial Contact With Witnesses

ABE guidance on planning and preparation includes early witness contact. Prior
to the ABE interview, there will inevitably be some form of initial contact with
the victim or witness; for example, to take immediate action regarding the se-
curing of forensic evidence or obtaining medical attention. Some preliminary
questioning may also be necessary to elicit a brief account of what the victim or
witness is alleging to have occurred. The ABE guidance recommends that only
a brief account should occur at this stage, focussing specifically on where and
when the alleged offence took place and who was involved or present at the time.
Such initial accounts should be brief and obtained using appropriate questioning
strategies such as open questions, to avoid contaminating the witness’ original
memory trace.?? The initial account should also be documented and subse-
quently made available to assist in the planning of the formal interview con-
ducted at a later stage.

Rebecca Milne and Ray Bull, Investigative Interviewing: Psychology and Practice, Wiley,

Chichester, 1999; Kevin Smith and Rebecca Milne, “Planning the Interview”, in Michael E.

Lamb, David J. La Rooy, Lindsay C. Malloy and Carmit Katz (eds). Children s Testimony. A

Handbook of Psychological Research and Forensic Practice, Wiley, Chichester, 2011, pp. 87—

107.

19 ABE: Guidance on Interviewing Victims and Witnesses, and using Special Measures, p. 17,
para. 2.1, see supra note 17.

20 David W. Walsh and Rebecca Milne, “Keeping the PEACE? A Study of Investigative Inter-

viewing Practices in the Public Sector”, in Legal and Criminological Psychology, 2008, vol.

13, pp. 39-57.

Smith and Milne, 2011, see supra note 18.

22 Elizabeth Loftus, “Make-Believe Memories”, in American Psychologist, 2003, vol. 58, no. 11,

pp. 867-873.

21

Publication Series No. 42 (2023) — page 394



18. Achieving Best Evidence from Victims and Witnesses

18.2.1.2. Planning Information

Collating relevant information about the individual witness is critical in order to
plan an appropriate and effective interview with them. This will usually be gath-
ered through a witness assessment carried out by the interviewing officer in the
first instance, although specialist advice (for example, from a Registered Inter-
mediary or psychologist) may be necessary, particularly if the witness has (or is
suspected to have) a learning disability or developmental or mental health con-
dition. A mental health assessment by a psychiatrist or psychologist may also
take place if such issues are identified, with the aim of informing the childcare
planning process (where applicable) and/or assessing the witness’ ability to pro-
vide reliable evidence and the effect that this might have on mental and physical
health. However, these assessments can also (with the agreement of the mental
health professional) be used to assist the planning of the video interview, if ap-
plicable.

The interviewer should have clear objectives for the assessment and not
encourage the witness to talk about the alleged event during the interview (alt-
hough the witness should not be interrupted if they do freely recall significant
events). The focus should be on collating relevant information about the witness’
circumstances and individual characteristics that may impact on the interview.
These include factors such as age, gender, culture and religion, language and
communication, social and cognitive functioning, mental health, welfare and
social care issues (and the impact that these, in turn, may have on their mental
and emotional state), their relationship to the alleged offender, the need for safe-
guarding, and whether they have any physical disability. Other factors to be ex-
plored include the witness’ ability and willingness to talk within a formal inter-
view setting (either to a police officer, social worker or any other trained inter-
viewer), potential issues around compliance, whether communication aids are
needed (for example, for witnesses with hearing and communication difficulties)
and whether there are any special requirements (for example, if they have sepa-
ration anxiety). The ABE guidance sets out the importance of establishing the
witness’ ability to give informed consent to the interview; if not, parent or guard-
ian consent will be required. It is imperative that a witness is able to understand
the implications of them being interviewed and, if videoed, how their videoed
interview will be used. A full explanation and discussion of the possible special
measures that may be implemented must also be explained to a vulnerable wit-
ness.

As noted in the ABE guidance, identifying vulnerability (and hence the
need for support) in adults can be more difficult because of the fluctuating nature
of many mental disorders and often hidden vulnerabilities in conditions such as
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autism® and mild learning disabilities. It is also problematic to generalize the
nature and extent of difficulties across (and indeed within) different mental
health, learning and developmental conditions. Currently, there is no accepted
or consistent approach to the assessment of witness competence for those with
mental health conditions and, as noted in the ABE guidance, varying criteria
may be used by experts to make assessments. It is also important to note that
some people may be reluctant to disclose that they have a learning disability or
mental health condition, highlighting the importance of establishing positive
early contact with a witness to ensure that they feel comfortable in — and under-
stand the potentially positive implications of — disclosing their diagnosis.?*

There are also other issues around potential discrimination (perceived or
real and implicit or explicit) based on factors such as the witness having a pre-
vious history of abuse and neglect, domestic violence, disability or racism. For
example, possible side effects of having experienced abuse and neglect include
poor self-esteem and heightened anxiety* and decreased cognitive function-
ing,?® which, in turn, can result in episodic memory difficulties?” and heightened
compliance.?® Being sensitive to such issues and preparing the witness for the
interview and establishing rapport is an essential step towards mitigating against
such effects. Ensuring the witness is familiar with the interviewer and other per-
sonnel present (including the intermediary) and providing a safe and non-judge-
mental environment for the witness is crucial. Similarly, intimated witnesses
(that is, those whose quality of evidence is likely to be diminished by reason of
fear or distress) particularly need to feel safe and may require support and en-
couragement to participate in an interview. This may include an interview sup-
porter, enrolment in a protection scheme and special measures such as the use
of screens in court or giving their evidence in court via live television link.

23 Nicholas Chown, “Do You Have Any Difficulties That I May Not Be Aware of? A Study of
Autism Awareness and Understanding in the UK Police Service”, in International Journal of
Police Science & Management, 2010, vol. 12, no. 2, pp. 256-273.

Laura Crane et al., “Experiences of Autism Spectrum Disorder and Policing in England and

Wales: Surveying Police and the Autism Community”, in Journal of Autism and Developmen-

tal Disorders, 2016, vol. 46, no. 6, pp. 2028-2041.

25 Cigdem Berber Celik and Hatice Odaci, “Does Child Abuse Have an Impact on Self-Esteem,
Depression, Anxiety and Stress Conditions of Individuals?”, in International Journal of Social
Psychiatry, 2020, vol. 66, no. 2, pp. 171-178.

26 Andrea L. Roberts et al., “Childhood Abuse and Cognitive Function in a Large Cohort of
Middle-Aged Women”, in Child Maltreatment, vol. 27, no. 1, pp. 100-113.

27 Eija Airaksinen, Maria Larsson and Yvonne Forsell, “Neuropsychological Functions in Anxi-

ety Disorders in Population-Based Samples: Evidence of Episodic Memory Dysfunction”, in

Journal of Psychiatric Research, 2005, vol. 39, no. 2, pp. 207-214.

Robert J. Chandler, Ailsa Russell and Katie L. Maras, “Compliance in Autism: Self-report in

Action”, in Autism, 2019, vol. 23, no. 4, pp. 1005-1017.

24

28
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The ABE guidance also discusses issues around competency to give evi-
dence. This is broadly defined as the witness’ ability to understand questions put
to them and to give answers which can be understood, bearing in mind the var-
ious special measures that are available to support them in this. Where a witness
is competent to give evidence, they are usually also compellable and thus may
be legally required to attend trial (although they are not necessarily also legally
required to provide a preliminary statement to the police). The interviewer will
need to have some contextual knowledge of the alleged offence (for example,
the type of offence(s), its approximate time and location and how it came to the
notice of the police) in order to plan the areas for general investigation during
the interview. Although more specific details about case may be made available
at a later stage (after an attempt has been made to elicit and clarify the witness’
about), it is critical to ensure there is no potential contamination from the inter-
viewer when eliciting the witness’ initial account(s).

18.2.1.3. Use of Planning Information

The information gathered during the planning and preparation stage should then
be used to inform decision-making about what should be covered in the inter-
view (usually the responsibility of an interview advisor) and kow to elicit and
probe the account.? The decision to complete an ABE interview with a vulner-
able witness is usually made at a strategy meeting. This will involve setting the
objectives for the interview, which is particularly important in giving direction
and structure to the interview, and determining specific interview techniques.
Generally, this will be governed according to the witness and the type of offence
and may include techniques used in the Cognitive Interview (‘CI’) (see Chapter
16) and the National Institute of Child Health and Human Development (see
Chapter 17). The use of drawings, pictures, photographs, symbols, dolls, figures
and props may also be considered to help assess level of understanding but also
to support the verbal recall of a witness’ account. Although research has indi-
cated that such communicative aids can assist,’* the ABE guidance indicates that
interviewers need to be aware of pitfalls or risks. This can relate to legal chal-
lenges at trial, the use of props and dolls leading the witness to provide an inac-
curate account or encouraging fantasy play.?' The format of the interview

29 Smith and Milne, 2011, see supra note 18.

30 Michelle L.A. Mattison, Coral J. Dando and Thomas C. Ormerod, “Sketching to Remember:
Episodic Free Recall Task Support for Child Witnesses and Victims With Autism Spectrum
Disorder”, in Journal of Autism and Developmental Disorders, 2015, vol. 45, no. 6, pp. 1751—
1765.

31 Michael E. Lamb, Irit Hershkowitz, Yael Orbach and Phillip W. Esplin, Tell Me What Hap-
pened: Structured Investigative Interviews of Child Victims and Witnesses, Wiley-Blackwell,
Chichester, 2008.
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including who will conduct the interview, the location and timing will also be
determined, as well as support for the witness post-interview.

A witness’ account can be obtained via either a written statement or, in
order for it to be later considered as evidence-in-chief, a video-recorded inter-
view. However, a video interview is only usually allowed if the witness is vul-
nerable or intimidated as per the definitions in Sections 16 and 17 of the Youth
Justice and Criminal Evidence Act (1999), and if any special measures are likely
to improve the quality of the witness’ evidence. It should be noted that this is
also the choice of the witness; where a witness does not consent to be visually
recorded, a written statement should be taken.

Early qualitative work examining the perceptions of police officers, law-
yers and members of the judiciary regarding the use of video and audio taped
evidence suggested unanimous support for videoed interviews as a method of
obtaining evidence.*? However, concerns were nevertheless raised regarding the
frequent absence of a coherent account and the level of detail required to prove
the various offences, as well as the inability to scrutinize questions asked prior
to the recording of the interview. However, other scholars have highlighted ad-
vantages of recording the interview. Archambault and Lonsway (2020)* report
that recording interviews allows for more details to be recorded and more accu-
rately when compared to a written statement, and that interviewers are able to
actively listen to witnesses rather than interrupt their narrative to write down
their recall. Furthermore, the recording of an interviews conveys the impact that
an alleged offence has had on a witness.

18.2.2. Conducting the ABE Interview

In England and Wales, the ABE guidance emphasizes the importance of the fol-
lowing four phases during any interview conducted with a witness. These are:
(1) rapport; (ii) free recall; (iii) questions; and (iv) closure (see Figure 1). Each
of these will be discussed, in turn, in relation to the ABE guidance and the psy-
chological literature.

32 Martine B. Powell and Rebecca Wright, “Professionals’ Perceptions of Electronically Rec-

orded Interviews With Vulnerable Witnesses”, in Current Issues in Criminal Justice, 2009,
vol. 21, no. 2, pp. 205-218.

Joanne Archambault and Kimberly A. Lonsway, Recording Victim Interviews, End Violence
Against Women International, 2020.

33
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+ Preliminaries
+ Ground rules
+ Brief neutral topics

Rapport
(engage and explain)

Initiate & Support )[ Free-narrative account ]

Incident(s) and any
I suspected offences
(mostly evidence)

[Questioning (clarification )]

Topic Division

|Topicl >|Topic| )ITopicl

Maybe a separate

recordin,
9 =] Wider investigative
Wider investigative material material (not
important to the investigation usually evidence,
for example,
Topic ])| Topic | )' Topic | history of

relationships,
places frequented,
] routes usually

taken, use of
mobile phones,
computers,
vehidles, etc.

[ Closure

Figure 1: Typical interview structure provided in current ABE guidance.**

18.2.2.1. Rapport

Establishing good rapport with a witness is key and critical aspect of investiga-
tive interviewing. It helps to gain trust, which, in turn, leads to more co-opera-
tion from the interviewee and the recall of more information.* This can be es-
pecially crucial for vulnerable witnesses, who may feel shame, embarrassment
or fear about disclosing information (particularly on personal matters) and may
worry about the potential negative adverse implications this might have for
themselves or others on whom they are dependant.*

There is not a firm consensus on the definition of rapport, although there
is general agreement that it consists of mutual attention, positivity, like and re-
spect. Researchers have attempted to manipulate rapport in different ways, in-
cluding voice tone, body posture, level of engagement and the use of the

3% ABE, see supra note 1.

Allison Abbe and Susan E. Brandon, “The Role of Rapport in Investigative Interviewing: A
Review”, in Journal of Investigative Psychology and Offender Profiling, 2013, vol. 10, no. 3,
pp. 237-249; id., “Building and Maintaining Rapport in Investigative Interviews”, in Police
Practice and Research, 2014, vol. 15, no. 3, pp. 207-220.

Michael E. Lamb, “Difficulties Translating Research on Forensic Interview Practices to Prac-
titioners: Finding Water, Leading Horses, But Can We Get Them to Drink?”, in American
Psychologist, 2016, vol. 71, no. 8, p. 710.
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interviewee’s name by the interviewer.’” As noted by Hope and Gabbert
(2019),% the lack of a precise definition of rapport limits the extent to which it
can be robustly tested, trained and used in practice.

There is also a balance between ensuring the witness feels comfortable
enough with the interviewer to disclose information, without the supportiveness
being potentially viewed as suggestive and thus undermining the credibility of
the interviewee’s account. It should not therefore be contingent on specific re-
sponses, but instead be a more generic supportive social environment.* This can
be achieved through the interviewer engaging with the interviewee about neutral
topics that are not related to the event in question and which can be answered
positively in order to foster a positive mood. The ABE guidance also advises
that interviews be similarly open in nature to those that will be used during the
rest of the interview, so that the interviewee becomes familiar with this style of
interaction and practises proving elaborative responses. The rapport phase
should not, however, be so long as to exhaust the interviewee or confuse them
regarding the purpose of the interview. If the interview plan suggests that a
lengthy discussion of neutral topics may be beneficial for that witness then this
should take place as part of witness preparation before the interview session
itself.

The witness should receive an explanation of the outline of the interview
and the ground rules for what is expected of them. An investigative interview is
an unusual social interaction in that it requires a significant level of specific
detail that would not be appropriate in other social situations. Most witnesses
will therefore naturally withhold reporting of information that they consider ir-
relevant,* but certain vulnerable witnesses (such as those with intellectual dis-
ability) may be particularly reluctant to recall a high level of detail due to inse-
curities about their own cognitive ability.*' Providing explicit instructions about

37 Roger Collins, Robyn Lincoln and Mark G. Frank, “The Effect of Rapport in Forensic Inter-

viewing”, in Psychiatry, Psychology and Law, 2002, vol. 9, no. 1, pp. 69—78; Holmberg and

Madsen, “Rapport Operationalized as a Humanitarian Interview in Investigative Interview

Settings”, in Psychiatry, Psychology and Law, 2014, vol. 21, no. 4, pp. 591-610.

Lorraine Hope and Fiona Gabbert, “Interviewing Witnesses and Victims”, in Neil Brewer and

Amy Bradfield Douglass, Psychological Science and the Law, The Guidlford Press, 2019, pp.

56-74.

39 Walsh and Milne, 2008, see supra note 20.

40 Fiona Gabbert et al., “The Role of initial Witness Accounts Within the Investigative Process”,
in Gavin Oxburgh, Trond Myklebust, Tim Grant and Rebecca Milne (eds.), Communication
in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology, Lin-
guistics and Law Enforcement, Wiley-Blackwell, 2015, pp. 107-132.

41 Katie Maras and Rachel Wilcock, “Suggestibility in Vulnerable Groups: Witnesses With In-
tellectual Disability, Autism Spectrum Disorder, and Older People”, in Anne M. Ridley, Fiona
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the level and type of detail required (including a reminder that the interviewer
was not present at the event and does not yet know what happened) is therefore
important in overcoming this. At the same time, however, it is crucial for the
interviewer to emphasize the importance of the witness saying ‘I don’t know’ or
‘I can’t remember’ in order to preserve the accuracy of information reported.*?
They should also inform the witness that they can ask for a break at any time.
This is especially important for vulnerable witnesses who may have limited at-
tentional and cognitive resources and become tired more easily.

Ensuring understanding of truth and lies should be carried out with chil-
dren and some (but not all) vulnerable adult witnesses. If applicable, this should
be carried out towards the end of the rapport phase, after the ground rules have
been established. This usually takes the form of a short story, whereby the wit-
ness demonstrates their understanding of the difference between a truth and a
lie. Where they show no appreciation of the distinction between truth and lies,
an expert assessment should be commissioned before proceeding with the inter-
view to avoid jeopardizing the evidential value of the interview.

18.2.2.2. Free Narrative Account

The interviewer should invite the witness to provide a free narrative account of
the event using open-ended prompts such as ‘Tell me what happened’ and ‘Is
there any more you can tell me?’. A witness must be allowed to provide their
account without interruptions to avoid disrupting their flow. The ABE guidance
encourages interviewers to use non-specific prompts such as ‘Did anything else
happen?’ or ‘Is there more you can tell me?’. In addition, ‘active listening’ is
recommended (for example, by reflecting back on what the witness has just said
in their account) to let the witness know that the interviewers are attending to
their account. Concerns relating to compliance, acquiescence and reticence are
documented though.

18.2.2.3. Questioning

The aim of the questioning phase is to ask the witness to expand and clarify
upon the account they provided during free recall. Emphasizing again the im-
portance of saying ‘I don’t know’ or ‘I can’t remember’ is crucial for vulnerable
witnesses, who may be more prone to guessing due to heightened compliance
or suggestibility.*

Gabbert and David J. La Rooy (eds.), Investigative Suggestibility: Theory, Research and Ap-
plications, Wiley-Blackwell, Oxford, 2013, pp. 149-170.

Ronald P. Fisher and R. Edward Geiselman, Memory-Enhancing Techniques in Investigative
Interviewing: The Cognitive Interview, Charles C Thomas, Springfield, 1992.

43 Roberts et al., 2020, see supra note 26.
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The gold standard here is the use of more open of ‘TED’ (7ell, Explain
and Describe) questions, in order to elicit more detailed and accurate responses
that would be achieved through more closed or specific questions.* However,
for some vulnerable witnesses (for example, children, autistic witnesses, the el-
derly and those with intellectual disability), this may elicit information that is
accurate, but not particularly detailed. Thus, more focussed but still open and
non-leading prompting may then be required. This can be achieved using ‘WH’
questions (Who, What, Where, When and How). Although these types of ques-
tions tend to produce shorter responses than more open questions,* they can be
useful for focussing on and clarifying investigation-relevant information. Fi-
nally, if TED and WH questions fail to produce sufficient information that the
witness is believed to remember about the event, closed questions (for example,
that only require a ‘yes/no’ type response) may be used. However, given that
these types of questions can force witnesses to guess, they should only be based
on what the witness has already said (for example, asking ‘Was his hat red?’
only if they had already mentioned that the perpetrator was wearing a hat).
Closed questions should only be used as a last resort if absolutely necessary and
at the end of the interview, as vulnerable witnesses are more likely to acquiesce
to them and they may contaminate the witness’ subsequent account.*

Other question types should be avoided altogether. Questions with multi-
ple parts (for example, ‘On the night of June 12th, were you in the park and on
the following morning did you see Beth?”) and leading, tag and negative ques-
tions (for example, ‘Nick didn’t tell you he was home all evening, did he?”) and
can be difficult for most witnesses, resulting in heightened suggestibility.*’
However, they are particularly problematic for those with executive function
and language processing difficulties and often result in acquiesce or heightened
suggestibility.*® The use of jargon and technical terminology can cause confu-
sion, and some vulnerable witnesses may struggle to grasp concepts such as
dates, times, weights and heights. An interview that moves back and forth be-
tween topics may also confuse the witness and should be avoided; instead, topics
should be probed in turn, that is, one at a time, using simple language (see Figure

1.

4 Gavin Oxburgh, Trond Myklebust and Tim Grant, “The Question of Question Types in Police

Interviews: A Review of the Literature from a Psychological and Linguistic Perspective”, in
International Journal of Speech, Language and the Law, 2010, vol. 17, no. 1, pp. 45-66.

4 Airaksinen, Larsson and Forsell, 2005, see supra note 27.

46 Roberts et al., 2020, see supra note 26.

47 Airaksinen, Larsson and Forsell, 2005, see supra note 27.

4 Roberts et al., 2020, see supra note 26.
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The interviewer should ensure witnesses have ample time to process a
question and allow them space to formulate their response. This is important for
all witnesses, but especially for children, elderly witnesses and adults with cog-
nitive and developmental conditions, who may have executive function and lan-
guage processing difficulties.* Moreover, rapid-fire closed questions tend to re-
sult in witnesses becoming more passive question answerers, which is at odds
with the witness compatible questioning advocated by the CI.>°

After the witness’ account of the incident has been probed, the interviewer
can move on to probing about case-specific information that was identified as
important to the investigation at the planning and preparation stage. The ABE
guidance recommends that this is done separately at the end to avoid distracting
the witness from recounting their version of events, and that it may only relevant
to the investigation (but not trial) in any case.

18.2.2.4. Closure

Once the free narrative and questioning phases appear to have finished, the in-
terviewer should, if appropriate, summarize the witness’ account. This is partic-
ularly important as it assists the witness in ensuring that what the interviewer
has recalled is accurate. Summarizing the witness’ account may also lead to fur-
ther retrieval from the witness. It is not recommended to complete this if the
witness is showing signs of fatigue, has a short attention span or is particularly
emotional. Here, the interviewer may return to the more neutral topics discussed
in the rapport-building phase. Regardless of how the closure stage is conducted,
it is important that it is completed so that the witness does not feel that they have
disappointed the interviewer.

18.2.3. Witness Support and Preparation for Court

Many witnesses will have neither attended court nor given evidence as part of a
trial. As such, it is imperative that they are provided with the appropriate support
and preparation. This may take the form of providing appropriate information
about the process including the explanation of special measures. It is recom-
mended that in doing so, the support and preparation provided is tailored to the
witness’ specific needs and users of the ABE guidance are recommended to also
read the statutory Code of Practice for Victims of Crime®! to ensure that wit-
nesses receive the enhanced level of service they are entitled to.

4 Laura Farrugia, Interviewing of Suspects With Mental Health Conditions and Disorders in

England and Wales: A Paradigm Shift, Routledge, London, 2022.

30" Hope and Gabbert, 2019, see supra note 38.

31" Mol, The Code of Practice for Victims of Crime in England and Wales and Supporting Public
Information Materials, London, 2020.
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18.2.3.1. Support during the Investigation

As part of the investigation, information may emerge that indicates that expert
assistance is required for the witness to give their best evidence, particularly
during the interview. For example, the witness may have communication diffi-
culties. Here, the ABE guidance recommends the assistance of an interpreter
(where English is not the first language) or the use of a Registered Intermediary.
The latter conducts an assessment regarding the communication abilities of the
vulnerable witness and will provide advice and recommendations to the inter-
viewing officer on how best to communicate effectively with the witness to en-
sure that best evidence is obtained. The Registered Intermediary will also pro-
vide a report to the court communicating their recommendations for the witness
to give their best evidence during trial.*?

In the interval between the interview and the trial, a witness care officer
will provide the witness with regular updates regarding the progression of the
case. In addition, an early special measures discussion between the investigating
officer and the CPS may take place where relevant to ensure that the witness’
needs are taken into account when considering special measures. The ABE guid-
ance highlights how it is the responsibility of both counsels (prosecution and
defence) to communicate any special needs the witness may have.

18.2.3.2. Support before the Trial or Hearing

As well as support during the investigation, it is helpful for support to be pro-
vided before the trial so that the witness feels equipped to deal with the demands
this stage can bring. This occurs in a number of ways but perhaps the most im-
portant is the plea and case management hearing. This hearing provides the op-
portunity for the court to discuss applications for special measures so that all
necessary directions are given by the judge in preparation of the trial starting.
These may include (but are not limited to) a pre-trial visit, the use of a supporter,
the use of a Registered Intermediary to assist whilst the witness gives their evi-
dence (including when the ground rules hearing will be), how the witness will
refresh their memory (for example, re-reading their statement or viewing their
video-recorded interview), how the witness will access the court and any report-
ing restrictions on the trial and any use of electronic equipment (for example,
the use of a video link room). The witness care officer will continue to provide
updates regarding the progression of the trial and any significant developments.

32 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Im-

proving Communication for Vulnerable Witnesses and Defendants, Policy Press, Bristol, 2015.

Publication Series No. 42 (2023) — page 404



18. Achieving Best Evidence from Victims and Witnesses

18.2.4. Witnesses in Court

Generally, if the ABE guidance is followed, the needs and wishes of the vulner-
able witness and the necessary preparations will have been identified and put in
place. In cases where a Registered Intermediary is to be used, ground rules will
have been set to ensure the quality of the witness’ evidence is maximized. As
before the trial, the court has a duty to ensure that all witnesses are enabled to
give their best evidence; this is usually enacted through the directions of special
measures, but the ABE guidance also recommends the active role that the court
plays in ensuring distress is minimized.

This is also the case for the legal representatives involved in the case. The
ABE guidance indicates that their responsibilities include putting the witness at
ease as much as possible; one way of doing so may be to meet the witness prior
to them giving their evidence. Legal representatives are expected to assist the
court to make informed decisions about special measures. Whilst the defence
counsel’s duty is to promote the best interests of the defendant they represent,
the manner in which they cross-examine a witness must not be inappropriate.
Indeed, there exists much guidance and assistance on how to cross examine vul-
nerable witnesses™ and it is expected that all legal representatives maintain their
current knowledge and expertise.

18.2.4.1. Other Protections for Witnesses

In addition to the special measures that vulnerable and intimated witnesses are
entitled to, there are other protections that are afforded for this type of witness
too. For example, protection from cross-examination by the defendant in certain
circumstances such as cases whereby sexual offences are alleged. This ensures
that the witness is not intimidated any further. Defendants are not able to cross-
examine children in cases involving offences of a violent or sexual nature. The
courts can also prohibit any defendant from cross-examining any type of witness
if they are satisfied that the direction be made in the interests of justice. Re-
strictions relating to evidence and questions about the witness’ sexual behaviour
can also be made; this not only ensures that the witness is protected from humil-
iation and invasion of privacy, but also that the jury is not distracted by infor-
mation that may not be relevant to the case. When this direction is made, only
questions relating to the alleged offence can be asked. Other protections include
reporting restrictions. Whilst the general rule is that justice must be enacted in
public, the court can impose restrictions if it is felt that the reporting will lead to
the identification of witnesses or if the witness is experiencing fear and distress

33 See, for example, the Advocate Gateway’s web site.
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in giving their evidence. There is an automatic ban on the reporting of witnesses
involved in sexual offences.

18.3. Does the Framework Achieve Best Evidence?

It was initially thought that vulnerable witnesses were unable to provide evi-
dence. This may be in part due to the age of the witness, vulnerabilities including
mental illness and learning disabilities of adult witnesses and the impact of
trauma.>* Thus, they were rarely given the help they required.> However, since
the implementation of the ABE guidance, vulnerable witnesses are now able to
participate within the judicial system and provide their evidence via the special
measures made available to them.

However, early research work suggested that the use of rapport, closure
and free recall were found to be variable,® little preparation had been conducted
and the interview did not tend to follow the four-phased approach set out in the
ABE guidelines.>” More recently, research has continued to suggest mixed find-
ings. Hill and Davies (2013) identified the positive effects of ABE guidance
on the rapport-building phase of the interview, in addition to setting ground rules
and using appropriate examples of lying. But when comparing interviews con-
ducted under the MoGP and the ABE guidance, there were little differences ob-
served and there was a failure to include all four phases of the interview as well
as inappropriate question typologies being used. Such findings were echoed to
some extent when researchers examined what worked well in ABE interviews
with child witnesses in Northern Ireland.® Whilst their results suggested an
overall positive view of the ABE practice including high levels of awareness,
high levels of engagement with specialist training and refresher courses and reg-
ular use of cognitive interviewing techniques, they also identified barriers that
may prevent good practice from happening. These included:

34 Julia C. Davidson and Antonio Bifulco, “Investigating Police Practice in the UK: Achieving
Best Evidence in Work With Young Victims of Abuse”, in Pakistan Journal of Criminology,
2009, vol. 1, no. 3, pp. 19-46.

35 Camilla Macpherson, “The Youth Justice and Criminal Evidence Act 1999: Achieving Best
Evidence?”, in Medicine, Science and the Law, 2001, vol. 41, no. 3, pp. 230-236.

56 Helen L. Westcott and Sally Kynan, “Interviewer Practice in Investigative Interviews for Sus-
pected Child Sexual Abuse”, in Psychology, Crime & Law, 2006, vol. 12, no. 4, pp. 367-338.

57 Brenda Robinson, “ABE Interviews: Is the Child’s ‘Best Evidence’ Being Achieved in Al-
leged Sexual Abuse Cases? (Part 1)”, in Family Law Week, 2008 (available on its web site).

8 Emily Hill and Graham M. Davies, “Has the Quality of Investigative Interviews With Chil-

dren Improved With Changes in Guidance? An Exploratory Study”, in Policing: A Journal of

Policy and Practice, 2013, vol. 7, no. 1, pp. 63-71.

Lisa Bunting, Nicola Carr, David Hayes and James Marshall, Good Practice in Achieving Best

Evidence Interview With Child Witnesses in Northern Ireland — Criminal Justice Perspectives,

Northern Ireland Department of Justice, April 2015.
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1. Planning, preparation and flexibility: Participants identified that the spe-
cialist skills and time required for ABE interviewers were not recognized
or understood by some, in addition to very few interviewers being avail-
able;

2. Practice and rapport: Participants were worried that the use of practice
interviews could be considered as ‘coaching’ and others indicated that
there was not enough time to conduct practice interviews or build rapport;

3. Interview skills and techniques: The use of techniques including mental
reinstatement of context was not well understood by some participants,
with others feeling concerned about what is allowed in the formal inter-
view; and

4. Feedback and review: Participants highlighted that there is a lack of on-
going monitoring and review process and those that are in supervisory
roles may not have the knowledge to evaluate such interviews.

Despite detailed ABE guidance emphasizing the importance of using
more open-ended questions, in practice interviewers rarely maintain this, often
reverting back to the use of closed questions.® Nevertheless, there are other spe-
cialized interview techniques that are not covered in the ABE guidance that may
be acceptable to the courts as an alternative method. For example, the CI has
been shown to be ineffective for autistic witnesses, reducing the accuracy of
their accounts® and free recall questions, in particular, are difficult for autistic
people.®? This is problematic because questions should be based on what a wit-
ness has already said; if free recall is reduced then there is less for the inter-
viewer to follow-up on. To circumvent this problem, an alternative ‘Witness-
Aimed First Account’ (“WAFA”) interview technique was recently developed,
in which the witness is asked to self-segment their memory of the event into
their own discrete parameter-bound ‘topic boxes’ at the outset, before engaging
in an exhaustive free recall retrieval attempt (followed by interviewer probing)

60 Graham M. Davies, Helen L. Westcott and Noreen Horan, “The Impact of Questioning Style

on the Content of Investigative Interviews With Suspected Child Sexual Abuse Victims”, in

Psychology, Crime & Law, 2000, vol. 6, no. 2, pp. 81-97; Kathleen J. Sternberg, Michael E.

Lamb, Graham M. Davies and Helen L. Westcott, “The Memorandum of Good Practice: The-

ory Versus Application”, in Child Abuse & Neglect, 2001, vol. 25, no. 5, pp. 669-681; Lamb,

2016, p. 710, see supra note 36.

Katie L. Maras and Demot M. Bowler, “The Cognitive Interview for Eyewitnesses With Au-

tism Spectrum Disorder”, in Journal of Autism and Developmental Disorders, 2010, vol. 40,

no. 11, pp. 1350-1360.

62 Katie L. Maras, “Obtaining Testimony from People With ASD”, in Fred R. Volkmar, Rachel
Loftin, Alexander Westphal and Marc Woodbury-Smith (eds.), Handbook of Autism and the
Law, Springer, Cham, 2021, pp. 145-183.
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viewing Autistic Witnesses and Victims”, in Autism, 2020, vol. 24, no. 6, pp. 1449-1467.
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within the parameters of each topic box in turn. Displaying the topic boxes on
post-it notes serves as a reminder of the structure of the event and reduces the
amount of event information that they have to hold ‘online’, freeing up cognitive
resources and allowing the witness to focus their search and retrieval strategies
within individual segments. Findings indicate that the WAFA interview elicits
more detailed and accurate recall from both autistic and ‘typically developing’
witnesses than a standard best practice interview.**

18.4. Recent Updates: Achieving Best Evidence (2022)

The ABE framework has recently been updated and is now in its fourth edition.
Whilst much of the main framework remains the same, there have been some
key changes that give witnesses more choice as they progress through the crim-
inal justice system. For example, witnesses are now able to choose the gender
of their interviewer during the ABE interview given the Code of Practice for
Victims® that came into force in April 2020. Vulnerable and intimidated wit-
nesses are now able to provide their evidence at court via pre-recorded cross-
examination, and the revised Witness Charter® states that the standards that can
be expected as part of the journey through the criminal justice system. In addi-
tion, more understanding around trauma and witness support is included based
on advancements in research recently and to ensure that witnesses remain en-
gaged with the process. However, perhaps the most significant update is that the
ABE guidance now extends to witnesses of modern slavery and domestic abuse.

18.5. Limitations: Achieving Best Evidence (2022)

Although the ABE framework has recently been updated, there still remains
some limitations that are yet to be addressed. These relate to how key concepts,
such as rapport, empathy and questioning typologies are explained in the ABE
guidance and the interview techniques that are suggested for vulnerable wit-
nesses.

Developing rapport and empathy is central to conducting an effective in-
terview. Indeed, all major interviewing and interrogation guidelines advocate
for the use of rapport-building techniques to assist with co-operation and achiev-
ing best evidence.®” Similarly, the recently updated ABE framework makes

% Abbe and Brandon, 2013, see supra note 35.

65 Mol, 2020, see supra note 51.

% Mol, The Witness Charter: Standards of Care for Witnesses in the Criminal Justice System,
London, 2013.

Fisher and Geiselman, 1992, see supra note 42; Michael E. Lamb ef al., “A Structured Foren-
sic Interview Protocol Improves the Quality and Informativeness of Investigative Interviews
With Children: A Review of Research Using the NICHD Investigative Interview Protocol”,
in Child Abuse & Neglect, 2007, vol. 31, nos. 11-12, pp. 1201-1231.
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reference to this and indicates that establishing and maintaining a good rapport
is central (see para. 2.25), that the lead interviewer should be the individual who
has established rapport with the interviewee (see para. 2.43), and that preparing
the witness for interview and a rapport stage prior to formal questioning is es-
sential (see para. 2.103). Thus, the concept of rapport is mentioned throughout
the ABE guidance and interviewers are directed to use topics established during
the rapport stage in the closing phase of the interview (see para. 3.90). However,
the ABE framework does not offer any definition of what rapport is, how it can
be developed and how it can be maintained despite recent publications, includ-
ing a systematic review, in the psychological literature.®® This is also true re-
garding empathy. The current ABE framework makes brief mention of empathy
by indicating that in order to develop rapport, empathy must be communicated
(see para. H.2.2.6). However, there is no further mention of empathy, how to
identify and interpret it and the importance of using empathy during the inter-
view.%

Perhaps one of the biggest issues in the recently updated ABE guidance
is the conceptualization of question typologies. The general consensus in the
psychological literature and, indeed, which drives most of the contemporary
guidance regarding interviewing, is that open questions and probing questions
are best practice in eliciting accurate and reliable information.”® Open questions
are generally understood as TED questions. The ABE framework advocates for
the use of open questions, for example, in initiating a free-narrative account (see
para. 3.29), and provides appropriate examples of such questions (paras. 3.51—
3.53). But, confusion lies with how probing questions are described. Within the
psychological literature, probing questions are described as the five WH ques-
tions.”! However, in the ABE framework, these are defined as ‘specific-closed
questions’ and no reference is made to ‘how’ questions. In addition, the ABE
guidance refers also to these types of questions (specific-closed) as open ques-
tions (para. 3.56). Thus, there appears to be confusion regarding what constitutes
an open question and a specific-closed question (or probing) in the recently up-
dated ABE framework. Perhaps more concerning is that reference is made to

% Fiona Gabbert ef al., “Exploring the Use of Rapport in Professional Information-Gathering

Contexts by Systematically Mapping the Evidence Base”, in Applied Cognitive Psychology,

2021, vol. 35, no. 2, pp. 329-341.

Garry E. Oxburgh, James Ost, Paul Morris and Julie Cherryman, “The Impact of Question
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Abuse”, in Psychiatry, Psychology and Law, 2014, vol. 21, no. 6, pp. 904-917.

70" Brent Snook, Kirk Luther, Heather Quinlan and Rebecca Milne, “Let ‘Em Talk! A Field Study
of Police Questioning Practices of Suspects and Accused Persons”, in Criminal Justice and
Behaviour, 2012, vol. 39, no. 10, pp. 1328-1339.
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using forced-choice questions and leading questions as a last resort (para. 3.51),
thus appearing to contradict existing literature that indicates that a vulnerable
individual may exhibit an increased risk of suggestibility, compliance and ac-
quiescence if interviewed using such questions.”

Aside from issues with how key concepts are defined and operationalized
in the updated ABE framework, the interview techniques suggested for use with
vulnerable witnesses warrant some attention, primarily, the recommendation for
the use of the Enhanced CI.”® Generally, this evidence-based interview tech-
nique is widely used and has been shown to increase the amount of correct in-
formation recalled by witnesses.” However, this technique has been proven in-
effective with vulnerable individuals even when components have been changed
(such as sketching to reinstate the context).”” For example, those with autism
require specific parameters when providing their recall due to their set of diffi-
culties they experience.” The ABE framework does not appear to take into ac-
count recently developed interview models that seek to accommodate the most
vulnerable individuals.”

18.6. Conclusion

There is doubt that the ABE framework is a key development in England and
Wales. Building on previous guidance developed for interviewing children (such
as, the MoGP), the ABE was first introduced in 2011 and its fourth iteration was
recently published in 2022. It offers a framework for supporting vulnerable vic-
tims and witnesses (both children and vulnerable adults) to provide evidence
from the initial investigative interviewing stages through to court. This includes
consideration of an individual’s specific vulnerabilities, adapted interviewing
techniques, communication support and special measures that can be made to
alleviate some of the stresses associated with providing evidence in court (such
as allowing the witness to be cross-examined via a live link or in a pre-recoded
cross-examination). Research to date generally supports the recommendations
outlined in the ABE guidance, and the recently updated version allows more

2 Gisli H. Gudjonsson, The Psychology of False Confessions. Forty Years of Science and Prac-

tice, John Wiley & Sons Ltd., London, 2018; Farrugia, 2022, see supra note 49.

73 Fisher and Geiselman, 1992, see supra note 42.

74 Amina Memon, Christian A. Meissner and Joanne Fraser, “The Cognitive Interview: A Meta-
Analytic Review and Study Space Analysis of the Past 25 Years”, in Psychology, Public Policy,
and Law, 2010, vol. 16, no. 4, pp. 340-372.

75 Michelle Mattison, Coral J. Dando and Thomas C. Ormerod, “Drawing the Answers: Sketch-
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Disorder”, in Autism, 2018, vol. 22, no. 2, pp. 181-194.
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choice for witnesses as they navigate their way through the criminal justice sys-
tem. It is positive to see more understanding around trauma and the inclusion of
witnesses of modern day slavery and domestic abuse. However, there remain
some concerns regarding limited explanations relating to key concepts of rap-
port and empathy, especially given recent publications in the psychological lit-
erature. Furthermore, how questions are defined and conceptualized and the sug-
gestion for use of questions that are likely to increase the vulnerability of an
interviewee require some further attention. The ABE framework must be able to
provide appropriate guidance for interviewers to implement it, and so consider-
ation should also be given to the recommendations for interview techniques that
are not entirely suitable for vulnerable witnesses.
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