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. | NTRODUCTI ON
1. At the initiative of the Chairman of the Preparatory Comitt ee,

M. Adriaan Bos, an inter-sessional neeting took place at Zutphen, the

Net herl ands, from 19 to 30 January 1998. The nenbers of the Bureau, chairs of
di fferent working groups, coordinators and the Secretariat participated in the
neeting.

2. The purpose of the neeting was to facilitate the work of the last session
of the Preparatory Committee scheduled to take place from 16 March to
3 April 1998 (March/ April session) by performng the follow ng tasks:

(a) Considering the structure of the Statute and the placenent of the
articles;

(b) Identifying relationships between articles, including possible
overl aps and inconsi stencies; and

(c) Considering the required degree of detail in the articles and whether
sone articles or their nmore detailed versions could be placed in an instrunent
other than the Statute.

3. Thus far, the Preparatory Committee has considered various parts and
articles of the Statute separately and at different stages. Therefore, the
Goup participating in this inter-sessional meeting (the Goup) found it usefu
to place before the last session of the Preparatory Committee a conplete set of
articles so as to provide an overview of the Statute as a whole and to nmake it
easier to identify the relationship between the articles. The present docunent
al so contains proposals on articles which have not been discussed in the
Preparatory Committee in 1997 in an attenpt to present a practical working
docunent for the discussions at the March/ April session

4, The texts of the articles before the Preparatory Committee nmay be divided
into four categories: texts proposed by the working groups of the Preparatory
Conmittee; texts proposed in A/ AC. 249/ 1998/ WG 7/ CRP. 1 on the conposition and
adm nistration of the Court and A/ AC. 249/1998/L.11 on the final clauses; texts
proposed by the International Law Conmmi ssion (ILC); and texts proposed by

del egations during the 1996 sessions (A/51/22, vol. Il) and those subnitted
during the 1997 sessions of the Preparatory Committee. The texts are included
as follows:

(a) Text of articles contained in the reports of the working groups
(A AC. 249/1997/L.5, L.8/Rev.1 and L.9/Rev.1);

(b) Text of articles contained in A/ AC 249/1998/L.11 and
A/ AC. 249/ 1998/ WG 7/ CRP. 1 in the absence of texts contained in (a);

(c) Text of the ILC draft together with the texts proposed by del egations

in 1996-1997 (A/51/22, vol. Il and DP series) in the absence of texts contained
in (a) and (b);
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(d) Texts proposed by del egations in 1996-1997 (A/51/22, vol. Il and DP

series) in the absence of any other texts contained in (a), (b) and the ILC
draft.

5. Commrent s and suggestions by the Group are indicated by a Nota Bene (N B.)
whi ch appears in bold next to the text to which it applies.

6. The substance of the articles has not been changed. In sone places, the
wordi ng of the texts has been slightly nodified for the purposes of consistency
or of reflecting discussions in the Preparatory Conmittee. Were suggestions
for deletions or adjustments affect phrases and sentences, the | atter have been
retai ned but stricken through with the Goup's suggestion next to them Some
obvi ously necessary editorial changes have been made. As far as possible, the
format of the texts devel oped by the working groups has been harnonized. Sone
f oot not es whi ch had becone obsolete in the |ight of subsequent discussions have
been del et ed.

7. The G oup suggests that the Statute be entitled "Statute for the
International Criminal Court" and be divided as foll ows:

Preanbl e

Part 1. Est abl i shnent of the Court

Part 2. Jurisdiction, admissibility and applicable | aw
Part 3. General principles of crimnal |aw

Part 4. Conposition and admi nistration of the Court
Part 5. I nvestigation and prosecution

Part 6. The tria

Part 7. Penal ti es

Part 8. Appeal and revi ew

Part 9. I nternational cooperation and judicial assistance
Part 10. Enforcenent

Part 11. Final clauses

8. The Group’s suggestions for titles constitute an attenpt to present the
articles in an easily identifiable manner to the Preparatory Conmittee at the
March/ April session. Once there is agreenent on the contents of the parts and
the articles, their titles could be reconsidered.

9. The Goup suggests placing "Jurisdiction, admssibility and applicable | aw'
and "General principles of crimnal law' as parts 2 and 3 because of the
substantive issues they address. Thereafter follows part 4, "Conposition and
adm nistration of the Court", which addresses nore structural and procedura

i ssues. The Group, however, recogni zes that there may al so be reasonabl e
grounds for placing part 4 before part 2.
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10. In reviewing the articles of the Statute, the Group is of the viewthat it
woul d be useful to attenpt, to the extent possible, to have a bal anced Statute
interns of the level of detail in the articles of various parts. The Goup
believes that in a nunber of articles, the principles of the issues with which
they deal should be placed in the Statute, while details could nmore usefully be
addressed el sewhere, such as in the Rules. In several places the Goup has nade
suggestions to that effect in an N B.

11. Where the Goup has identified particular links between the articles,
possi bl e overl aps or inconsistencies, they have been indicated in an N.B

12. The articles have been renunbered and the text and footnotes adjusted
accordingly. Throughout the text, the previous nunbers of the parts and
articles appear in square brackets next to the new nunbers.

13. For ease of reference, the report also includes a draft Final Act and a
draft resolution for the establishnent of a Preparatory Conm ssion, as contai ned
in docunent A/ AC. 249/1998/L.11, for consideration by the Preparatory Comitt ee.

14. The Goup expresses its appreciation to the Governnent of the Netherl ands

for its generosity and hospitality in organizing the inter-sessional neeting at
Zut phen.
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11. DRAFT STATUTE FOR THE INTERNATIONAL CRIMINAL COURT

PREANMBLE

N.B. The preamble was not considered by the Preparatory Committee in 1997.

| LC draft

The States Parties to this Statute,

Desiring to further international cooperation to enhance the effective
prosecution and suppression of crimes of international concern, and for that
purpose to establish an international criminal court;

Enphasi zi ng that such a court is intended to exercise jurisdiction only
over the nost serious crimes of concern to the international comunity as a
whol e;

Enphasi zi ng further that such a court is intended to be conplenmentary to
national crimnal justice systens in cases where such trial procedures nay not
be avail able or nmay be ineffective;

Have agreed as foll ows:

O her proposals contained in A/51/22, vol. 111!

Desiring to further international cooperation ...;
Enphasi zi ng that such a court is intended ...;

[Recogni zing that it is the primary duty of States to bring to justice
persons responsi ble for such serious crines;]

Enphasi zi ng further that such a court is intended to be conplenmentary to
national crimnal justice systens [in cases where such systens nay be
ineffective and/or in cases where national jurisdiction is unavailable] [in
cases where such trial procedures may not be available or may be ineffective];

or

Enphasi zing further that the international crimnal court shall conplenent
national crimnal justice systens when they are unable or unwilling to fulfi
their obligations to bring to trial such persons;

! Pp. 1-2.
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PART 1. ESTABLI SHVENT OF THE COURT
N.B. The articles in part 1 were not considered by the Preparatory
Committee in 1997.
Article 1
The Court
I LC draft
There is established an International Crimnal Court ("the Court"), whose

jurisdiction and functioning shall be governed by the provisions of this
Statute.

O her proposals contained in A/51/22, vol. 112

There is established an International Crimnal Court ("the Court") [which
shal | be conplenentary to national crimnal justice systens. |Its jurisdiction
and functions] (whose jurisdiction and functioning) shall be governed by the
provi sions of this Statute.

A Permanent International Crimnal Court ("the Court"), whose jurisdiction
and functioning shall be governed by the provisions of this Statute, is hereby
est abl i shed.

N.B. It might be useful to include in part 1 an additional article on the
organs of the Court, since reference to such organs is already made in articles
prior to part 4 where they are listed in article 29[5]. The content of such an
article could be decided upon during the discussions on article 29[5] in the
March/April session of the Preparatory Committee. In that case, the text of
article 29[5] should be harmonized with the new article.

Article 2

Rel ati onship of the Court with the United Nations?®

| LC draft

The President, with the approval of the States Parties to this Statute
("States Parties"), may conclude an agreenent establishing an appropriate
rel ati onshi p between the Court and the United Nations.

2 p. 3.

3 See al so A/ AC. 249/ 1998/ L. 10.

PURL: https://www.legal-tools.org/doc/7ba9a4/



A AC. 249/ 1998/ L. 13

Engl i sh
Page 13
O her proposals contained in A/51/22, vol. 1%
The Court shall, as soon as possible, be brought into relationship with the
United Nations. It shall constitute one of the specialized agencies provided

for in Article 57 of the Charter of the United Nations. The relationship shall
formthe subject of an agreenent with the United Nations pursuant to Article 63
of the Charter.

The agreenent, proposed by the Presidency of the Court, shall be subnitted

to the General Assenbly of the States Parties for approval. It shall provide
the neans for establishing effective cooperation between the Court and the
United Nations in the pursuit of their conmon ains. It shall, at the sane tine,

set forth the autonony of the Court in its particular field of conpetence, as
defined in this Statute.

N.B. To the extent that articles 2 and 3 refer to the conclusion of
agreements respectively with the United Nations and the host State, relevant
provisions to this effect could be better placed in the final clauses.

Article 3

Seat of the Court

I LC draft
1. The seat of the Court shall be established at ... in ... ("the host
State").
2. The President, with the approval of the States Parties, may conclude an

agreenent with the host State, establishing the relationship between that State
and the Court.

3. The Court may exercise its powers and functions on the territory of any
State Party and, by special agreement, on the territory of any other State.

O her proposals contained in A/51/22, vol. 1153

1+-——The-seat—otthe Court—shall—beestablished-at———in—-——("theheost

The Presidency of the Court shall submit for the approval of the General
Assenbly of the States Parties an agreenent establishing relations between the
host State and the Court.

‘P4

5 P. 5.
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N.B. Article 55[32] (Place of trial), under "Other proposals', contains
proposals similar to the deleted texts. Article 55[32] and the Rules might be
more appropriate to deal with the issues raised in the deleted texts.

Article 4

Status and | egal capacity

ILC draft
1. The Court is a permanent institution open to States Parties in accordance
with this Statute. It shall act when required to consider a case submitted to
it.
2. The Court shall enjoy in the territory of each State Party such |ega

capacity as may be necessary for the exercise of its functions and the
fulfilment of its purposes.

O her proposals contained in A/51/22, vol. 11°
1. The Court is a permanent institution open to States Parties under the
conditions set out in this Statute. It shall act when required to consider a

case submtted to it.

¢ P. 6.
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2. Wthout prejudice to the provisions of paragraph 1 of this article, the
Presi dency, the Prelimnary |nvestigations Chanbers, the Procuracy and the
Regi stry shall performtheir functions at the Court on a pernmanent basis.

3. When the Presidency considers that the Court's case-load requires the

per manent presence of all the judges of the Court, it shall so informthe
General Assenbly of the States Parties, which nay decide that all judges shal
performtheir duties full-tinme, for a period determ ned by the General Assenbly
or until further notice.

N.B. A number of issues raised in paragraphs 2 and 3 could more
appropriately be considered in connection with part 4.
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PART 2. JURI SDI CTI ON, ADM SSI BI LI TY AND APPLI CABLE LAW

Article 5[20]

Crimes within the jurisdiction of Court

N.B. The text of this introductory article as such was not considered by
the Preparatory Committee in 1997.
ILC draft

The Court has jurisdiction in accordance with this Statute with respect to
the follow ng crines:

(a) the crine of genocide;
(b) the crine of aggression;

(c) serious violations of the laws and custons applicable in arned
conflict;

(d) crinmes against humanity;
(e) crinmes, established under or pursuant to the treaty provisions listed

in the Annex,” which, having regard to the conduct alleged, constitute
exceptionally serious crinmes of international concern.

QO her proposals contained in A/51/22, vol |18

The Court has jurisdiction in accordance with this Statute with respect to
the follow ng crines:

(a) the crine of genocide;
(b) crinmes against humanity;
(c) the crine of aggression;

(d) serious violations of the laws and custons applicable in arned
conflicts;

(e) - grave breaches of the four Geneva Conventions of 12 August 1949;

- grave breaches of article 3 common to the four Geneva Conventions of
12 August 1949.

7 See appendi x Il of the annex to the ILC draft.

8 P. 55.
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N.B.

- 1t might be useful to start this part with an article listing the crimes
within the jurisdiction of the Court along the lines of the ILC draft. |In the
light of subsequent discussions, the reference in paragraph (c) should be
changed to "war crimes".

- Once a decision is made as to which crimes should be included in the
draft Statute, the paragraphs of this introductory article should be adjusted
and the subsequent provisions placed in separate articles and numbered
accordingly.

- 1t might be necessary to have a cross-reference to article 63[44 bis]
(Offences against the integrity of the Court) in this part.

Crine of genoci de®

For the purpose of the present Statute, the crinme of genocide neans any of
the following acts conmitted with intent?® to destroy, in whole or in part, a
national, ethnical, racial or religious group, ! as such;??

® See A/ AC. 249/1997/L.5, p. 3.

10 The reference to "intent to destroy, in whole or in part ... a group, as
such" was understood to refer to the specific intention to destroy nore than a
smal | nunber of individuals who are nenbers of a group

1 The Working Group took note of the suggestion to exami ne the possibility
of addressing "social and political" groups in the context of crimes against
humani ty.

N.B. The need for this footnote should be reviewed in the light of the
discussions that have taken place in respect of crimes against humanity.

2 The Wrking Group noted that with respect to the interpretation and
application of the provisions concerning the crimes within the jurisdiction of
the Court, the Court shall apply relevant international conventions and other
sources of international |aw

Inthis regard, the Wrking Goup noted that for purposes of interpreting
the present article it may be necessary to consider other relevant provisions
contained in the Convention on the Prevention and Puni shment of the Crime of
Genocide, as well as other sources of international law. For exanple, article
woul d determ ne the question of whether the crine of genocide set forth in the
present article could be committed in tine of peace or in tinme of war.
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(a) Killing nenbers of the group
(b) Causing serious bodily or mental harnmt® to nenbers of the group

(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

(d) Inmposing measures intended to prevent births within the group
(e) Forcibly transferring children of the group to another group
[The followi ng acts shall be punishabl e:

(a) Genoci de;

(b) Conspiracy to commit genoci de;

(c) Direct and public incitenent to commit genocide;

(d) Attenpt to commit genoci de;

(e) Conplicity in genocide.]*

N.B. The issue of irrelevance of official position has been dealt with in
article 18[B.e.] (Irrelevance of official position).

The interrelationship between the various articles of the present Statute
woul d need to be examined in the next phase of the work. For exanple, the
matters dealt with in the first to third paragraphs of the present note would
need to be considered in relation to article 14[33] (Applicable law) of the
Statute and the provisions dealing with principles of crimnal |aw

13 The reference to "nental harm' is understood to nean nore than the m nor
or tenporary inpairment of nmental faculties.

4 The Working Group will return to the question of the placenent of
article I'll of the Genocide Convention once the Wrking G oup on genera
principles of crimnal |aw has considered this issue in the context of its work.

N.B. See also article 17[B a. to d.] (Individual criminal responsibility).

/...
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[ Crine of aggressions %7

Note: This draft is without prejudice to the discussion of the issue of
the relationship of the Security Council with the International Crimnal Court
with respect to aggression as dealt with in article 10[23].

1. [ For the purpose of the present Statute, the crine [of aggression] [against
peace] neans any of the following acts conmitted by an individual [who is in a
position of exercising control or capable of directing political/nmlitary action
ina State]:

(a) planning,

(b) preparing,

(c) ordering,

(d) initiating, or
(e) carrying out

[an arned attack] [the use of arned force] [a war of aggression,] [a war of
aggression, or a war in violation of international treaties, agreenents or
assurances, or participation in a comon plan or conspiracy for the
acconpl i shment of any of the foregoing] by a State against the
[sovereignty,] territorial integrity [or political independence] of another
State [when this] [arned attack] [use of force] [is] [in contravention of
the Charter of the United Nations] [[in contravention of the Charter of the
United Nations as deternmined by the Security Council].]

[ For the purposes of this Statute, the crime of aggression is committed by
a person who is in a position of exercising control or capable of directing
political/mlitary actions in his State, against another State, in
contravention to the Charter of the United Nations, by resorting to arned
force, to threaten or violate the sovereignty, territorial integrity or
political independence of that State.]

1% This square bracket closes at the end of paragraph 2.
16 A/ AC. 249/ 1997/L.5, p. 14.

7 The proposal reflects the view held by a | arge nunber of del egations that
the crime of aggression should be included in the Statute.

The Wirking Goup considered this crine without prejudice to a fina
decision on its inclusion in the Statute.
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[2. [Acts constituting [aggression] [armed attack] include the follow ng:]?®

[Provided that the acts concerned or their consequences are of sufficient
gravity, acts constituting aggression [are] [include] the follow ng:]

(a) the invasion or attack by the arned forces of a State of the territory
of another State, or any military occupation, however tenporary, resulting from
such invasion or attack, or any annexation by the use of force of the territory
of another State or part thereof;

(b) bonbardnent by the armed forces of a State against the territory of
another State [, or the use of any weapons by a State against the territory of
anot her State];

(c) the blockade of the ports or coasts of a State by the arned forces of
anot her State;

(d) an attack by the arned forces of a State on the land, sea or air
forces, or marine and air fleets of another State;

(e) the use of arnmed forces of one State which are within the territory of
another State with the agreement of the receiving State in contravention of the
conditions provided for in the agreement, or any extension of their presence in
such territory beyond their term nation of the agreenent;

(f) the action of a State in allowing its territory, which it has placed
at the disposal of another State, to be used by that other State for
perpetrating an act of aggression against a third State;

(g9) the sending by or on behalf of a State of arned bands, groups,
irregulars or nmercenaries, which carry out acts of arned force agai nst anot her
State of such gravity as to anount to the acts listed above, or its substantial
i nvol venent therein.]]

N.B. Since the report of the Working Group (A/AC.249/1997/L.5), there have
been consultations among delegations on the crime of aggression; see
A/AC.249/1997/WG.1/DP.20.

8 Paragraph 2 of the text reflects the view held by sone del egations that
the definition should include an enunerati on of the acts constituting
aggr essi on.
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War crines?® 20

For the purpose of this the present Statute, war crinmes neans: the—erires
L i hi Cele.

N.B. The opening clause has been harmonized with the opening clauses of the
previous provisions.

A Grave breaches of the Geneva Conventions of 12 August 1949, nanely, any of
the followi ng acts agai nst persons or property protected under the provisions of
the rel evant Geneva Conventi on:

(a) wilful killing;

(b) torture or inhuman treatnent, including biological experinents;

(c) wlfully causing great suffering, or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by
mlitary necessity and carried out unlawfully and wantonly;

(e) conpelling a prisoner of war or other protected person to serve in the
forces of a hostile Power;

(f) wlfully depriving a prisoner of war or other protected person of the
rights of fair and regular trial;

(9) wunlawful deportation or transfer or unlawful confinenent;
(h) taking of hostages.
B. Q her serious violations of the laws and custons applicable in

international armed conflict within the established framework of international
law, nanely, any of the follow ng acts:

(a)
Option 1
intentionally directing attacks against the civilian population as

such, as well as individual civilians not taking direct part in
hostilities;

19 AP AC. 249/ 1997/ L. 9/ Rev. 1, p. 3.

20 Views were expressed that certain provisions should be placed within
square brackets. The relative placenent of the various options does not
indicate in any way the neasure of support for such options. Sone options
commanded very limted support.
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Option 2
No paragraph (a).

(a bis)

Option 1

intentionally directing attacks against civilian objects which are not
mlitary objectives;

Option 2
No paragraph (a bis).

Option 1

intentionally launching an attack in the know edge that such attack
will cause incidental loss of life or injury to civilians or damage to
civilian objects or w despread, |ong-termand severe danage to the
natural environnent which is not justified by mlitary necessity;?

Option 2

intentionally launching an attack in the know edge that such attack
will cause incidental loss of life or injury to civilians or damage to
civilian objects or w despread, |ong-termand severe danage to the
natural environnent which would be excessive in relation to the
concrete and direct overall nilitary advantage anti ci pated; ?

Option 3

intentionally launching an attack in the know edge that such attack
will cause incidental loss of life or injury to civilians or damage to

21 1t has been accepted that it will be necessary to insert a provision,
probably in the general principles section, which sets out the el enents of
know edge and intent which nust be found to have existed for an accused to be
convicted of a war crine. For exanple: "in order to conclude that an accused
had the know edge and crinmnal intention required to be convicted of a crineg,
the Court nust first determ ne that, taking account of the rel evant
circunstances of, and information available to, the accused at the tine, the
accused had the requisite know edge and intent to commit the crime."

N.B. With respect to this footnote see, however, articles 23[H] (Mens rea

(mental elements)) and 24[K] (Mistake of fact or of law) which deal with similar
issues.

2 | pi d.
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civilian objects or w despread, |ong-termand severe danmage to the
nat ural environnent; 28

Option 4
No paragraph (b).

(b bis)

Option 1

intentionally |aunching an attack agai nst works or installations
cont ai ni ng dangerous forces in the know edge that such attack will
cause excessive loss of life, injury to civilians or danage to
civilian objects which would be excessive in relation to the concrete
and direct mlitary advantage anti ci pated;

Option 2
No paragraph (b bis).

(c)
Option 1
attacking or bonbardi ng, by whatever neans, towns, villages, dwellings
or buil di ngs which are undef ended;
Option 2
maki ng non-defended localities and denilitarized zones the objects of
att ack;

(d) killing or wounding a conbatant who, having laid down his arns or

havi ng no | onger neans of defence, has surrendered at discretion

(e) making inproper use of flag of truce, of the flag or of the nmlitary
i nsi gnia and uniform of the eneny or of the United Nations, as well as of the
di stinctive enblens of the Geneva Conventions, resulting in death or serious
personal injury;

(f)
Option 1

the transfer by the Cccupying Power of parts of its own civilian
popul ation into the territory it occupies;

% | bid.
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Option 2
the transfer by the Cccupying Power of parts of its own civilian
popul ation into the territory it occupies, or the deportation or
transfer of all or parts of the population of the occupied territory
within or outside this territory;
Option 3
(i) the establishment of settlers in an occupied territory and
changes to the denographi c conposition of an occupi ed
territory;

(ii) the transfer by the Cccupying Power of parts of its own
civilian population into the territory it occupies, or the
deportation or transfer of all or parts of the popul ation of
the occupied territory within or outside this territory;

Option 4
No paragraph (f).
(9)

Option 1

intentionally directing attacks agai nst buil dings dedicated to
religion, art, science or charitable purposes, historic nonunments,
hospital s and pl aces where the sick and wounded are coll ect ed,
provided they are not being used at the time for mlitary purposes;

Option 2

intentionally directing attacks agai nst buil dings dedicated to
religion, education, art, science or charitable purposes, historic
nonunment s, hospitals and places where the sick and wounded are
col l ected, provided they are not being used at the time for mlitary
pur poses;

(h) subjecting persons who are in the power of an adverse Party to
physical mutilation or to medical or scientific experiments of any kind which
are neither justified by the nedical, dental or hospital treatnent of the person
concerned nor carried out in his interest, and which cause death to or seriously
endanger the health of such person or persons;

(i) killing or wounding treacherously individuals belonging to the hostile
nati on or arny;

(j) declaring that no quarter will be given;

(k) destroying or seizing the eneny's property unless such destruction or
sei zure be inperatively demanded by the necessities of war;
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decl aring abol i shed, suspended or inadmissible in a court of |awthe

rights and actions of the nationals of the hostile party;

(m

conpelling the nationals of the hostile party to take part in the

operations of war directed against their own country, even if they were in the
belligerent's service before the comencenent of the war;

(n)
(0)

pillaging a town or place, even when taken by assault;

Option 1

enpl oying the foll owi ng weapons, projectiles and material and nethods
of warfare which are calculated to cause superfluous injury or
unnecessary suffering:

(i) poison or poisoned weapons,

(ii) asphyxiating, poisonous or other gases, and all anal ogous
liquids, materials or devices,

(iii) bullets which expand or flatten easily in the human body,
such as bullets with a hard envel ope which does not entirely
cover the core or is pierced with incisions,

(iv) bacteriological (biological) agents or toxins for hostile
purposes or in arned conflict,

(v) chem cal weapons as defined in and prohibited by the 1993
Convention on the Prohibition of the Devel oprnent,
Production, Stockpiling and Use of Chenical Wapons and On
Their Destruction

Option 2

enpl oying the foll owi ng weapons, projectiles and material and nethods
of warfare which are of a nature to cause superfluous injury or
unnecessary suffering:

(i) poison or poisoned weapons,

(ii) asphyxiating, poisonous or other gases, and all anal ogous
liquids, materials or devices,

(iii) bullets which expand or flatten easily in the human body,
such as bullets with a hard envel ope which does not entirely
cover the core or is pierced with incisions,

(iv) bacteriological (biological) agents or toxins for hostile
purposes or in arned conflict,
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(v) chem cal weapons as defined in and prohibited by the 1993
Convention on the Prohibition of the Devel opnent,
Production, Stockpiling and Use of Chenical Wapons and On
Their Destruction

(vi) such other weapons or weapons systens as become the subject
of a conprehensive prohibition pursuant to customary or
conventional international |aw

Option 3

enpl oyi ng weapons, projectiles and material and nethods of warfare
which are of a nature to cause superfluous injury or unnecessary
suffering or which are inherently indiscrinnate;

Option 4

enpl oying the foll ow ng weapons, projectiles and materi al
and net hods of warfare which are of a nature to cause
superfluous injury or unnecessary suffering or which are
i nherently indiscrimnate:

or

enpl oyi ng weapons, projectiles and material and nethods of
war fare which are of a nature to cause superfluous injury or
unnecessary suffering or which are inherently

i ndi scrimnate, such as but not limted to;:

(i) poison or poisoned weapons,

(ii) asphyxiating, poisonous or other gases, and all anal ogous
liquids, materials or devices,

(iii) bullets which expand or flatten easily in the human body,
such as bullets with a hard envel ope which does not entirely
cover the core or is pierced with incisions,

(iv) bacteriological (biological) agents or toxins for hostile
purposes or in arned conflict,

(v) chem cal weapons as defined in and prohibited by the 1993
Convention on the Prohibition of the Devel oprment,
Production, Stockpiling and Use of Chemnmical Wapons and On
Their Destruction

(vi) nucl ear weapons,
(vii) anti-personnel mnes,

(viii) blinding | aser weapons,
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(i x) such other weapons or weapons systens as become the subject
of a conprehensive prohibition pursuant to customary or
conventional international |aw

(p)
Option 1

conmm tting outrages upon personal dignity, in particular humliating
and degrading treatnment;

Option 2
comm tting outrages upon personal dignity, in particular humliating
and degrading treatment as well as practices of apartheid and ot her

i nhuman and degradi ng practices involving outrages upon persona
di gnity based on racial discrimnation

(p bis) conmtting rape, sexual slavery, enforced prostitution, enforced
pregnancy, enforced sterilization, and any other form of sexual violence also
constituting a grave breach of the Geneva Conventions;

(g) wutilizing the presence of a civilian or other protected person to
render certain points, areas or mlitary forces inmune frommnilitary operations;

(r) intentionally directing attacks agai nst buildings, material, medica

units and transport, and personnel using, in conformty with international |aw,
the distinctive enblens of the Geneva Conventi ons;

(s) intentionally using starvation of civilians as a nethod of warfare by

depriving them of objects indispensable to their survival, including wilfully
i npeding relief supplies as provided for under the Geneva Conventions;

(t)
Option 1

forcing children under the age of fifteen years to take direct part in
hostilities.

Option 2

recruiting children under the age of fifteen years into armed forces.

Option 3

all owi ng children under the age of fifteen years to take direct part
in hostilities.
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Option 4

(i) recruiting children under the age of fifteen years into arned
forces or groups; or

(ii) allowing themto take part in hostilities;

Option 5
No paragraph (t).

OPTION |

Sections C and D of this article apply to armed conflicts not of an
international character and thus do not apply to situations of interna

di sturbances and tensions, such as riots, isolated and sporadic acts of violence
or other acts of a sinilar nature.

C. In the case of an arnmed conflict not of an international character, serious
violations of article 3 common to the four Geneva Conventions of 12 August 1949,
namely, any of the following acts conmtted agai nst persons taking no active
part in the hostilities, including menbers of arned forces who have |aid down
their arms and those placed hors de combat by sickness, wounds, detention or any
ot her cause:

(a) violence to life and person, in particular nmurder of all kinds,
mutilation, cruel treatnent and torture;

(b) conmmitting outrages upon personal dignity, in particular humliating
and degrading treatnment;

(c) taking of hostages;

(d) the passing of sentences and the carrying out of executions w thout
previ ous judgenent pronounced by a regularly constituted court, affording al
judicial guarantees which are generally recogni zed as indi spensabl e.

D. Q her serious violations of the aws and custons applicable in arned

conflicts not of an international character, within the established franmework of
international |aw, namely, any of the follow ng acts:

(a)
Option 1

intentionally directing attacks against the civilian population as
such, as well as individual civilians not taking direct part in
hostilities;
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Option 2
No paragraph (a).

intentionally directing attacks agai nst buildings, material, medica

units and transport, and personnel using, in conformty with international |aw,
the distinctive enblens of the Geneva Conventi ons;

(c)

(d)
(e)

Option 1

intentionally directing attacks agai nst buil dings dedicated to
religion, art, science or charitable purposes, historic nonunments,
hospital s and pl aces where the sick and wounded are coll ect ed,
provi ded they are not being used at the time for mlitary purposes;

Option 2

intentionally directing attacks agai nst buil dings dedicated to
religion, education, art, science or charitable purposes, historic
nonunment s, hospitals and places where the sick and wounded are
col | ected, provided they are not being used at the time for mlitary
pur poses;

pillaging a town or place, even when taken by assault;

comm tting outrages upon personal dignity, in particular humliating

and degrading treatnment;

(e bis) conmtting rape, sexual slavery, enforced prostitution, enforced

pregnancy,

enforced sterilization, and any other form of sexual violence also

constituting a serious violation of article 3 common to the four Geneva
Conventi ons;

(f)

Option 1

forcing children under the age of fifteen years to take direct part in
hostilities;

Option 2

recruiting children under the age of fifteen years into arnmed forces
or groups;

Option 3

(i) recruiting children under the age of fifteen years into arned
forces or groups; or
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(ii) allowing themto take part in hostilities;

Option 4
No paragraph (f).

(g) ordering the displacenent of the civilian population for reasons
related to the conflict, unless the security of the civilians involved or
imperative mlitary reasons so denmand

(h) killing or wounding treacherously a conbatant adversary;
(i) declaring that no quarter will be given;

(j) subjecting persons who are in the power of another Party to the
conflict to physical nutilation or to nedical or scientific experinments of any
kind which are neither justified by the nedical, dental or hospital treatnent of
the person concerned nor carried out in his interest, and which cause death to
or seriously endanger the health of such person or persons;

(k) destroying or seizing the property of an adversary unl ess such
destruction or seizure be inperatively demanded by the necessities of the
conflict;

()
Option 1

No provision on prohibited weapons.

Option 2

A reference to arns, in the light of the discussions on
par agraph B(o0).

OPTION 11
Insert the followi ng provisions in section D

- intentionally using starvation of civilians as a nethod of warfare by
depriving them of objects indispensable to their survival, including
wilfully inpeding relief supplies as provided for under the Geneva
Conventi ons;

- intentionally launching an attack in the know edge that such attack
will cause incidental loss of life or injury to civilians or damage to
civilian objects or w despread, |ong-termand severe danage to the
nat ural environnent;

- intentionally |aunching an attack agai nst works or installations

cont ai ni ng dangerous forces in the know edge that such attack will
cause excessive loss of life, injury to civilians or danage to
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civilian objects which would be excessive in relation to the concrete
and direct mlitary advantage anti ci pated;

- slavery and the slave trade in all their forns;
CPTION 111

Del ete the opening clause of sections C and D
OPTION 1V

Del ete section D
OPTION V

Del ete sections C and D

El sewhere in the Statute:

Option 1

The jurisdiction of the Court shall extend to the nost serious crimes of
concern to the international conmunity as a whole. The Court shall have
jurisdiction in respect of the crinmes listed in article X (war crines) only
when committed as part of a plan or policy or as part of a large-scale

conm ssi on of such crines.?

Option 2

The jurisdiction of the Court shall be linmted to the nbst serious crines
of concern to the international community as a whole. The Court shall have
jurisdiction in respect of the crines listed in article X (war crines) in
particul ar when commtted as a part of a plan or policy or as part of a

| arge-scal e commi ssion of such crines.?

Qption 3

No provision on threshold.

Article Y

(relating to the part of the Statute dealing with the definition of crines)

24 The view was expressed that the substance and pl acement of this proposa
shoul d be consi dered.
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Wthout prejudice to the application of the provisions of this Statute,
nothing in this part of the Statute shall be interpreted as liniting or
prejudicing in any way existing or developing rules of international |aw.

N.B.

- Article Y could constitute a separate article or could be placed in
article 5[20] (Crimes within the jurisdiction of the Court).

- Article 15[A] (3) (Nullum crimen sine lege) and article 14[33]
(Applicable law) deal with related issues.

Crimes agai nst humani ty?

1. For the purpose of the present Statute, anry—eofthe foHowingacts
) ! . I ) I

itted a crinme against hunanity
neans any of the following acts when committed

N.B. This opening clause has been harmonized with the opening clauses of
the previous provisions.

[as part of a widespread [and] [or] systematic conmi ssion of such acts agai nst
any popul ation]:

[as part of a widespread [and] [or] systematic attack against any [civilian]
popul ation] [comitted on a nmassive scale] [in arned conflict] [on political
phi | osophical, racial, ethnic or religious grounds or any other arbitrarily
defi ned grounds]:

N.B. In case the second alternative is retained, its relationship with
subparagraph 1(h) should be considered.

(a) nurder;

(b) extermnation;

(c) enslavenent;

(d) deportation or forcible transfer of population

(e) [detention or] [inprisonnent] [deprivation of liberty] [in flagrant
violation of international law] [in violation of fundanental |egal norns];?2®

(f) torture;

% A AC. 249/ 1997/L.5, p.4.

26 1t was suggested that this subparagraph does not include freedom of
speech and that it includes the unilateral blockade of popul ations.
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(g9) rape or other sexual abuse [of conparable gravity,] or enforced
prostitution;

(h) persecution against any identifiable group or collectivity on
political, racial, national, ethnic, cultural or religious [or gender] [or other
simlar] grounds? [and in connection with other crinmes within the jurisdiction
of the Court];

(i) enforced di sappearance of persons;?®

(j) other inhumane acts [of a simlar character] [intentionally] causing
[great suffering,] or serious injury to body or to nental or physical health. ?°

[2. For the purpose of paragraph 1:

(a) extermination includes the [wilful, intentional] infliction of
conditions of life calculated to bring about the destruction of part of a
popul ati on;

(b) "deportation or forcible transfer of popul ation" neans the novenent of
[ persons] [popul ations] fromthe area in which the [persons] [popul ations] are
[lawmful |y present] [present] [resident] [under national or international |aw
[for a purpose contrary to international law] [without legitimte and conpel ling
reasons] [w thout |awful justification];

(c) ["torture" nmeans the intentional infliction of severe pain or
suf fering, whether physical or mental, upon a person [in the custody or physica
control of the accused] [deprived of liberty]; except that torture shall not
include pain or suffering arising only from inherent in or incidental to,
lawful sanctions [in conformity with international |aw]

[“torture" as defined in the Convention against Torture and O her Cruel,
| nhuman or Degrading Treatnent or Punishnent of 10 Decenber 1984];

(d) persecution means the wilful and severe deprivation of fundanenta
rights contrary to international law [carried out with the intent to persecute
on specified grounds];

(e) ["enforced di sappearance of persons" nmeans when persons are arrested,
det ai ned or abducted against their will by or with the authorization, support or
acqui escence of the State or a political organization, followed by a refusal to

27 This al so includes, for exanple, social, economc and mental or physica
di sability grounds.

22 1t was suggested that sone nore tinme was needed to reflect upon the
i ncl usion of this subparagraph

2 1t was suggested that the inclusion of this paragraph shoul d be subject

to further clarification. It was also suggested that the list of acts should
include institutionalized discrimnation
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acknow edge that deprivation of freedomor to give information on the fate or
wher eabout s of those persons, thereby placing themoutside the protection of the

I aw]

["enforced di sappearance of persons"” as defined in the Inter-Amrerican
Convention on the Forced D sappearance of Persons of 9 June 1994, as referred to
in the Declaration on the Protection of Al Persons from Enforced D sappearance
(General Assenbly resolution 47/133 of 18 Decenber 1992)].

* 30

[Crinmes of terrorisntt

he Courthas—iurisdictionwitl he followi ot erimes:
For the purposes of the present Statute, crinmes of terrorism neans:

N.B. This opening clause has been harmonized with the opening clauses of
the previous provisions.

(1) Undertaking, organizing, sponsoring, ordering, facilitating,
financi ng, encouraging or tolerating acts of violence agai nst another State
directed at persons or property and of such a nature as to create terror, fear
or insecurity in the mnds of public figures, groups of persons, the general
public or popul ations, for whatever considerations and purposes of a political,
phi | osophi cal, ideological, racial, ethnic, religious or such other nature that
may be invoked to justify them

(2) An offence under the follow ng Conventions:

(a) Convention for the Suppression of Unlawful Acts against the
Safety of Cvil Aviation;

(b) Convention for the Suppression of Unlawful Seizure of Aircraft;

(c) Convention on the Prevention and Puni shment of Crines agai nst
Internationally Protected Persons, including D plonmatic Agents;

(d) International Convention against the Taki ng of Hostages;

(e) Convention for the Suppression of Unlawful Acts against the
Safety of Maritime Navigation;

%0 The Working Group considered the following three crimes (crimes of
terrorism crimes against United Nations and associ ated personnel and crinmes
involving the illicit traffic in narcotic drugs and psychotropi ¢ substances)
without prejudice to a final decision on their inclusion in the statute. The
Worki ng Group al so discussed these three crines only in a general nmanner and did
not have tinme to exam ne themas thoroughly as the other crines.

5t A/ AC. 249/ 1997/L.5, p. 16.
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(f) Protocol for the Suppression of Unlawful Acts against the Safety
of Fixed Platforns |ocated on the Continental Shelf;

(3) An offence involving use of firearns, weapons, explosives and
danger ous substances when used as a means to perpetrate indiscrimnate violence
i nvol ving death or serious bodily injury to persons or groups of persons or
popul ations or serious damage to property.]

[Crinmes against United Nations and associ ated personnel %2

1. For the purpose of the present Statute, "crinmes against United Nations and
associ ated personnel” neans any of the followi ng acts [when committed
intentionally and in a systematic manner or on a large scale against United
Nati ons and associ ated personnel involved in a United Nations operation with a
view to preventing or inpeding that operation fromfulfilling its nmandate]:

(a) murder, kidnapping or other attack upon the person or liberty of any
such personnel

(b) violent attack upon the official premises, the private acconmopdation
or the neans of transportation of any such personnel l|ikely to endanger his or
her person or |iberty.

2. This article shall not apply to a United Nations operation authorized by
the Security Council as an enforcenent action under Chapter VIl of the Charter
of the United Nations in which any of the personnel are engaged as conbatants
agai nst organi zed arned forces and to which the |Iaw of international arned
conflict applies.]

[Crinmes involving the illicit traffic in narcotic
drugs and psychot ropi c subst ances] *

Article 6[21]*

[ Exercise of jurisdiction] [Preconditions
to the exercise of jurisdiction]

1. The Court [may exercise its] [shall have] jurisdiction [over a person] with
respect to a crine referred to in article 5[20] [(a) to (e) or any conbination
thereof] [and in accordance with the provisions of this Statute] if:

%2 A AC. 249/ 1997/ L. 5, p. 16.
%3 A/ AC. 249/ 1997/L.5, p. 17.
34 AAC. 249/ 1997/L.8/Rev.1, p. 3
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[(a) the [matter] [situation] is referred to the Court by the Security
Council, [in accordance with article 10[23]] [acting under Chapter VIl of the
Charter];]

(b) a conplaint is lodged by a State Party [two State Parties] [or a
non-State Party] in accordance with article 45[25];

[(c) the matter is brought by the Prosecutor, in accordance with
article 46[25 bis].]

[2. [In the case of subparagraphs 1 (b) [and (c)],] the Court [may exercise
its] [shall have] jurisdiction [only if the States which have jurisdiction over
the case in question have accepted the jurisdiction of the Court in accordance
with article 9[22] and] [if national jurisdiction is either not avail able or
ineffective] [in accordance with article 11[35]] or if [an interested State]
[interested States] [those States] have deferred the matter to the Court.]

[Article 7[21 bis]®

Preconditions to the exercise of jurisdiction

Openi ng cl ause of paragraph 1

Option 1%

[In the case of article 6[21], subparagraphs 1 (b) [and (c)],] The Court
[may exercise its] [shall have] jurisdiction [over a person] if the
follow ng State(s) has/have accepted [the exercise of] the jurisdiction of
the Court over the crimes referred to in [article 5[20] (a) to (e) or any
conbi nation thereof] in accordance with article 9[22]:

Option 2

[In the case of article 6[21], subparagraphs 1 (b) [and (c)],] the Court
[may exercise its] [shall have] jurisdiction [over a person] if the
follow ng State(s) has/have accepted the exercise of the jurisdiction of
the Court with respect to a case in question which is the subject of a
conpl aint | odged by a State:

% This square bracket ends at the end of article 7[21 bis].
%6 A/ AC. 249/ 1997/L.8/Rev.1, p. 3.

ST (ptions are not put in square brackets because they are alternatives
supported by only sone del egations. Sonme other del egations suggested the
del etion of one or nmore of the options or have suggested other changes within
the options.
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[(a) [the State that has custody of the suspect with respect to the crine
("custodial State")] [by the State on whose territory the person is resident at
the time the conplaint is lodged] [in accordance with international |aw;]

[(b) the State on the territory of which the act [or omission] in question
occurred [or if the crime was committed on board a vessel or aircraft, the State
of registration of that vessel or aircraft;]

[(c) if applicable, the State that has requested, under an internationa
agreenent, the custodial State to surrender a suspect for the purposes of
prosecution, [unless the request is rejected];]

[(d) the State of which the victimis a national;]

[(e) the State of which the [accused] [suspect] of the crime is a
national ;]

[2. If a State whose acceptance is required for the exercise of the
jurisdiction by the Court rejects such acceptance, that State shall so inform
the Court [giving reasons thereof].]®

[3. Notwithstandi ng paragraph 1, if a State whose acceptance is required has
not indicated whether it gives such acceptance or not within a period of (...),
then the Court [rmay] [may not] exercise its jurisdiction accordingly.]®

[4. When a State that is not a Party to the Statute has an interest in the acts
nentioned in the conplaint, this State nay, by an express declaration deposited
with the Registrar of the Court, agree that the Court shall exercise
jurisdiction in respect of the acts specified in the declaration.]]

[“Article 8[21 ter] «

Tenporal jurisdiction

N.B. This title is suggested if the article is retained.

1. The Court has jurisdiction only in respect of crinmes conmitted after the
date of entry into force of this Statute.

%8 This paragraph is relevant only to option 2 of the opening clause to
par agr aph 1.

% | bi d.
4 This square bracket ends at the end of article 8[21 ter].

4l The issues raised in this article deserve further reflection as to its
place in the Statute.

42 A AC. 249/ 1997/ L. 8/ Rev. 1, p. 5.
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[When a State becomes a Party to this Statute after its entry into force,
the Court cannot be seized in respect of crines committed by its nationals or on
its territory or against its nationals, unless those crines have been committed
after the deposit by that State of its instrunent of ratification or accession.]

[2. The Court has no jurisdiction in respect of crinmes for which, even if they
have been conmitted after the entry into force of this Statute, the Security
Council, acting under Chapter VIl of the Charter of the United Nations, has
deci ded before the entry into force of this Statute to establish an ad hoc
international crimnal tribunal. The Security Council nmay, however, decide

ot herwi se.]]

N.B. There is an interrelationship between this article and
article 16[A bis] (Non-retroactivity).

[“Article 9[22]*

Acceptance of the jurisdiction of the Court

Option 1%

1. A State that becones a Party to this Statute thereby accepts the [inherent]
jurisdiction of the Court with respect to the crines referred to in
article 5[20], paragraphs [(a) to (d) or any conbination thereof].

2. Wth regard to the crines referred to in article 5[20] other than those
nentioned in paragraph 1, a State Party to this Statute nay decl are:

(a) at the time it expresses its consent to be bound by the Statute; or

(b) at alater time that it accepts the jurisdiction of the Court with
respect to such of the crimes as it specifies in the declaration

3. If under article 7[21 bis] the acceptance of a State that is not a Party to
this Statute is required, that State nmay, by declaration |odged with the

Regi strar, consent to the exercise of jurisdiction by the Court with respect to

the crime. [The accepting State will cooperate with the Court w thout any del ay
or exception, in accordance with Part 9[7] of the Statute.]

Option 2
1. A State Party to this Statute may:

4 The square bracket ends at the end of paragraph 5 of this article.
44 A AC. 249/ 1997/L.8/ Rev.1, p. 5.

4% (ptions 1 and 2 are not nutually exclusive and could be conbined in such
a way that option 1 may be used in respect of sone crines and option 2 in
respect of other crines.
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(a) at the time it expresses its consent to be bound by the Statute, by
decl aration | odged with the depositary; or

(b) at a later tine, by declaration |odged with the Registrar;

accept the jurisdiction of the Court with respect to [such of] the crines
referred to in [article 5[20] (a) to (e) or any conbination thereof] as it
specifies in the declaration

2. A declaration may be of general application, or nay be linmted to
[particular conduct or to conduct] [one or nore of the crimes referred to in
article 5[20] (a) to (e)] comitted during a particular period of time.*

3. A declaration may be nmade for a specified period, in which case it may not
be wi thdrawn before the end of that period, or for an unspecified period, in
which case it nmay be wi thdrawn only upon giving a six nmonth's notice of
withdrawal to the Registrar. Wthdrawal does not affect proceedi ngs already
commenced under this Statute.*

4, If under article 7[21 bis] the acceptance of a State that is not a Party to
this Statute is required, that State nmay, by declaration | odged with the

Regi strar, consent to the exercise of jurisdiction by the Court with respect to

the crime. [The accepting State will cooperate with the Court w thout any del ay
or exception, in accordance with Part 9 [7] of the Statute.]

[5. A declaration referred to in paragraphs 1 to 3 may not contain other
limtations than those nentioned in paragraphs 1 to 3.]]

[“eArticle 10[ 23]

[[Action by] [Role of] The Security Council] [Relationship between
the Security Council and the International Criminal Court]

1. [Notwi thstanding article 6[21], [7[21 bis]] [and [9[22]], the Court has
jurisdiction in accordance with this Statute with respect to crines [referred
to] [specified] in article 5[20] [as a consequence of the referral of] [on the
basis of a [formal] decision to refer] a [matter] [situation] in which one or
nore crines appear to have been committed to [the Prosecutor of] the Court by
the Security Council [acting under Chapter VII of the Charter of the United
Nations] [in accordance with the terns of such referral].

4 Thi s paragraph nmay also apply to option 1
47 1 bi d.
4 This square bracket ends at the end of option 2 of paragraph 3.

4 A/ AC. 249/ 1997/ L. 8/ Rev. 1, p. 6.
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1 bis. [Notification of] [Aletter fromthe President of the Security Counci
conveying] the Security Council decision to the Prosecutor of the Court shall be
acconpani ed by all supporting naterial available to the Council.]

1 ter. The Security Council, on the basis of a formal decision under Chapter Vi
of the Charter of the United Nations, nmay |odge a conplaint with the Prosecutor
specifying that crines referred to in article 5[20] appear to have been

commi tted.]

2.

Option 1

[A complaint of or directly related to [an act] [a crinme] of aggression
[referred to in article 5[20]] may [not] be brought [under this Statute]
unl ess the Security Council has [first] [determi ned] [formally decided]
that the act of a State that is the subject of the conplaint, [is] [is not]
an act of aggression [in accordance with Chapter VIl of the Charter of the
Uni ted Nations].

Option 2

[ The determnation [under Article 39 of the Charter] of the Security
Council that a State has committed an act of aggression shall be binding on
the deliberation of the Court in respect of a conplaint, the subject matter
of which is the act of aggression.]

2 bis. [Areferral of a matter to the Court or] [A deternmination] [A forma
decision] by the Security Council [under paragraph 2 above] shall not be
interpreted as in any way affecting the independence of the Court inits
determination of the crimnal responsibility of the person concerned.

2 ter. [Aconplaint of or directly related to an act of aggression brought
under this Statute and the findings of the Court in such cases is w thout
prejudice to the powers of the Security Council under Chapter VII of the
Charter.]

[%°3. Option 1

No prosecution may be commenced under this Statute arising froma [dispute
or] situation [[pertaining to international peace and security or an act
of aggression] which [is being dealt with] [actively] by the Security
Council] [as a threat to or breach of the peace or an act of aggression]
[under Chapter VII of the Charter], [where the Security Council has
decided that there is a threat to or breach of the peace and for which it
is exercising its functions under Chapter VII of the Charter of the United
Nations], [unless the Security Council otherw se decides] [w thout the
prior consent of the Security Council].

% This square bracket ends at the end of paragraph 3 of option 2.
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Option 2

1. [Subject to paragraph 2 of this article], no prosecution may be
comrenced [or proceeded with] under this Statute [for a period of twelve
nont hs] where the Security Council has [decided that there is a threat to
or breach of the peace or an act of aggression and], acting under

Chapter VIl of the Charter of the United Nations, [given a direction]
[taken a [formal and specific] decision] to that effect.

2. [Notification] [A formal decision of the Security Council to the
effect] that the Security Council is continuing to act may be renewed at
intervals of twelve nonths [by a subsequent decision].]

3. [Should no action be taken by the Security Council in accordance wth
Chapter VIl of the Charter of the United Nations within a reasonable tine,

the Court may exercise its jurisdiction in respect of the situation
referred to in paragraph 1 of this article.]]]

el 25
- e isdietion

I - hall oty Ty L Corisdiet . I ht
before—it-

N.B. This article seems to be unnecessary in view of a similar text in
paragraph 1 of article 12[36] (Challenges to the jurisdiction of the Court or
the admissibility of a case) and could therefore be deleted.

Article 11[35]%

| ssues of admissibilityss

The following draft text represents the results of informal consultations
on article 11[35] and is intended to facilitate the work towards the
el aboration of the Statute of the Court. The content of the text represents a
possible way to address the issue of conplenentarity and is w thout prejudice
to the views of any del egation. The text does not represent agreenent on the
eventual content or approach to be included in this article.

5t A/ AC. 249/ 1997/L.8/Rev.1, p. 8
52 A AC. 249/ 1997/ L. 8/ Rev. 1, p. 10.

5% The present text of article 11[35] is without prejudice to the question
whet her conpl enentarity-related adm ssibility requirements of this article may
be wai ved by the State or States concerned.
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N.B. This paragraph seems to be unnecessary in view of article 12[36]
(Challenges to the jurisdiction of the Court or the admissibility of a case) and
could therefore be deleted. Subsequent paragraphs have been renumbered
accordingly.

1[2]. Having regard to paragraph 3 of the preanble,® the Court shall determ ne
that a case is inadm ssible where:

(a) the case is being investigated or prosecuted by a State which has
jurisdiction over it, unless the State is unwilling or unable genuinely to carry
out the investigation or prosecution

* 55

(b) the case has been investigated by a State which has jurisdiction over
it and the State has decided not to prosecute the person concerned, unless the
decision resulted fromthe unwillingness or inability of the State genuinely to
pr osecut g;

(c) the person concerned has already been tried for conduct which is the
subject of the conplaint,® and a trial by the Court is not permtted under
paragraph 2 of article 13[42];°%

54 Suggestions were nade that the principle of conplenmentarity should be
further clarified either in this article or el sewhere in the Statute.

% The proposal on extradition or international cooperation is not included
in the text, subject to the determ nation of whether the relevant State woul d be
able to present argunents in the procedure on admissibility.

N.B. In the context of this footnote, see also article 12[36](2)
(Challenges to the jurisdiction of the Court or the admissibility of a case).

¢ |f the Security Council can refer situations to the Court or the
Prosecutor can initiate investigations, then the appropriate wording may be
consi der ed.

1t was noted that article 11]35] should also address, directly or
indirectly, cases in which there was a prosecution resulting in conviction or
acquittal, as well as discontinuance of prosecutions and possibly al so pardons
and ammesties. A nunber of del egations expressed the view that article 13[42],
as currently worded, did not adequately address these situations for purposes of
conplenentarity. It was agreed that these questions should be revisited in
light of further revisions to article 13[42] to determ ne whether the reference
to article 13[42] was sufficient or whether additional |anguage was needed in
article 11[35] to address these situations.

PURL: https://www.legal-tools.org/doc/7ba9a4/



A AC. 249/ 1998/ L. 13
Engl i sh
Page 43

* % 58

(d) the case is not of sufficient gravity to justify further action by the
Court . %

2[3]. In order to determne unwillingness in a particular case, the Court shal
consi der whether one or nore of the follow ng exist, as applicable:

(a) the proceedi ngs® were or are being undertaken or the national decision
was made for the purpose of shielding the person concerned fromcrimna
responsibility for crinmes within the jurisdiction of the Court as set out in
article 5[20];

(b) there has been an undue delay in the proceedings which in the
circunstances is inconsistent with an intent to bring the person concerned to
justice;

(c) the proceedings were not or are not being conducted independently or
inmpartially and they were or are being conducted in a manner which, in the
circunstances, is inconsistent with an intent to bring the person concerned to
justice.

3[4]. In order to determine inability in a particular case, the Court shal
consi der whether, due to a total or partial collapse or unavailability of its
nati onal judicial system the State is unable to obtain the accused or the
necessary evi dence and testinony or otherw se unable to carry out its

pr oceedi ngs.

An alternative approach, which needs further discussion, is that the Court
shal |l not have the power to intervene when a national decision has been taken in
a particular case. That approach could be reflected as foll ows:

"The Court has no jurisdiction where the case in question is being
i nvestigated or prosecuted, or has been prosecuted, by a State which has
jurisdiction over it."

%8 Some del egations preferred the inclusion of the foll ow ng subparagraph
"the accused is not l|iable under article 84[57] (Rule of speciality) to be
prosecut ed before or punished by the Court".

N.B. In the light of the text of article 84[57] (Rule of speciality),
consideration should be given as to whether this footnote is still necessary.

% Some del egations believed that this subparagraph shoul d be included
el sewhere in the Statute or del eted

5% The term "proceedi ngs" covers both investigations and prosecutions.
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Article 12[36]%
Chal l enges to the jurisdiction of the Court or the
adm ssibility of a case
1. At all stages of the proceedings, the Court (a) shall satisfy itself as to

its jurisdiction over a case pursuant—to—artiele24 and (b) may, on its own

notion, determine the adm ssibility of the case pursuant to article 11[35].°¢

N.B. The words "pursuant to article 24" in the second line have been
deleted in view of the proposed deletion of this article (Duty of the Court as
to jurisdiction), p-

2. Chall enges to the admissibility of the case, pursuant to article 11]35], or
chall enges to the jurisdiction of the Court nay be made by:

(a) an accused [or a suspect];®

(b) [A State] [[An interested] State Party] which has jurisdiction over
the crime on the ground that it is investigating or prosecuting the case or has
i nvestigated or prosecuted®
[a State [State Party] of nationality of a person referred to in paragraph 2 (a)
[on the ground that it is investigating or prosecuting the case or has
i nvestigated or prosecuted]]
[and a State [State Party] which has received a request for cooperation];

The Prosecutor may seek a ruling fromthe Court regardi ng a question of
jurisdiction or admissibility.

In proceedings with respect to jurisdiction or admissibility, those having
subnmitted the case pursuant to article 6[21],% [those non-State parties which

61 A/ AC. 249/ 1997/L.9/Rev. 1, p. 28.

52 1n the light of the wording to be adopted for article 12[36], severa
draft provisions of the statute may have to be reexam ned incl uding
article 47[26], paragraph 4, and article 51[27], paragraph 2 (b).

5 The term "suspect" includes a person who is the subject to an
investigation. Another option is tolimt the right to challenge to a suspect
arrested on the basis of a pre-indictnent arrest warrant.

5 The final wording of this subparagraph will depend on the content of
article 11 35].

% The final wording will depend on the content of article 6[21] (States,
Security Council, Prosecutor).

PURL: https://www.legal-tools.org/doc/7ba9a4/



A/ AC. 249/ 1998/ L. 13
Engl i sh
Page 45

have jurisdiction over the crines]® as well as victinms, may al so
submit observations to the Court.

3.5 The adnmissibility of a case or the jurisdiction of the Court may be
chal | enged only once by any person or State referred to in paragraph 2.

The chal | enge nmust take place prior to or at the commencenent of the trial

In exceptional circunmstances, the Court may grant |eave for a challenge to be
brought nore than once or at a tine later than the commrencenent of the trial

Chall enges to the adnmissibility of a case, at the comencenent of a trial, or
subsequently with the | eave of the Court as provided in the preceding
subpar agraph, may only be based on article 11[35], paragraph 1[2] (c).®®

s. A State referred to in paragraph 2 (b) of the present article shall nake

3 bi

a challenge at the earliest opportunity.®

4, Prior to the confirmation of the indictnent, challenges to the

adm ssibility of a case or challenges to the jurisdiction of the Court, shall be
referred to the Pre-Trial Chanber. After confirnation of the indictment, they
shall be referred to the Trial Chanber

Decisions with respect to jurisdiction or adm ssibility nmay be appealed to the
Appeal s Chanber. ™ ™

[5. If the Court has decided that a case is inadm ssible pursuant to
article 11[35], the Prosecutor, may, at any tine, subnmt a request for a review
of the decision, on the grounds that conditions required under article 11[35] to
render the case inadm ssible no [onger exist or that new facts arose.]

% This provision would apply to the option where only States parties can
chall enge the jurisdiction of the Court or the admissibility of a case.

57 1t was suggested that if several States have jurisdiction over a case and
one of those States has already challenged the jurisdiction of the Court, the
remai ning States should not bring additional challenges except on different
gr ounds.

% The final wording of this subparagraph will depend on the content of
article 11 35].

5 The question arises as to what consequences, if any, should flow fromthe
failure of a State to nmake a tinmely chall enge

7 Subject to the final decision or the organization of the Court.

" The question concerning the suspension of the trial proceeding in case of
appeal shoul d be addressed in the Rules of Procedure.
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Article 13[42]
Non bis in idem
N.B.

- This article as such was not considered by the Preparatory Committee in
1997.

- Consideration should be given to placing certain portions of this
article in a separate article before article 12[36] (Challenges to the
jJjurisdiction of the Court or the admissibility of a case).

| LC draft

1. No person shall be tried before any other court for acts constituting a
crime of the kind referred to in article 5[20] for which that person has al ready
been tried by the Court.

2. A person who has been tried by another court for acts constituting a crime
of the kind referred to in article 5[20] may be tried under this Statute only
if:

(a) the acts in question were characterized by that court as an ordinary

crime and not as a crine which is within the jurisdiction of the Court; or

(b) the proceedings in the other court were not inpartial or independent
or were designed to shield the accused frominternational crimna
responsibility or the case was not diligently prosecuted.

3. In considering the penalty to be inposed on a person convicted under this
Statute, the Court shall take into account the extent to which a penalty inposed
by another court on the same person for the same act has already been served.

N.B. Consideration should be given to whether paragraph 3 is already
covered by article 70[BCE] (2) (Determination of the sentence).

O her proposals contained in A/51/22, vol. 117

1. [No person shall be tried before any other court for acts constituting a
crime referred to in article 5[20] for which that person already has been tried
by the Court.] [Once convicted or acquitted by a final judgenent of the Court]
for acts constituting a crine of the kind referred to in article 5[20] a person
may no | onger be accused on the basis of the sane evidence, even for a different
of fence, either by the organs of the Court or by the judicial authorities of the
States Parties, unless new evidence is nade known [in which case the Prosecutor
of the Court nmay institute new proceedi ngs].

2 p,. 202.
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2. [No person shall be tried before any other court for acts constituting a
crime referred to in article 5[20] for which that person already has been tried
by the Court.] A person who has been tried by another court for acts
constituting a crinme of the kind referred to in article 5[20] nmay be tried under
this Statute only if:

(a) the acts in question were characterized by that court as an ordinary
crime and not as a crine which is within the jurisdiction of the Court; or

(b) the proceedings in the other court were not inpartial or independent or
were designed to shield the accused frominternational crimnal responsibility
or the case was not diligently prosecuted.

N.B. The above text seems to have been superseded by article 11[35] (Issues
of admissibility).

(c) Any person(s) mentioned in the submission to the Court have already
been acquitted or convicted by a final ruling in a State for the acts invol ved
unl ess the decision failed to take account of all facts contained in the
submi ssion or the proceedi ngs were conducted in the State concerned by evadi ng
the rule of international |law for the manifest purpose of relieving the persons
concerned of crimnal responsibility.

3. In considering the penalty to be inposed on a person convicted under this
Statute, the Court shall take into account the extent to which a penalty inposed
by another court on the same person for the same act has already been served.

N.B. Consideration should be given to whether paragraph 3 is already
covered by article 70[BCE] (2) (Determination of the sentence).

N.B. Article 13[42] was moved to this part because of its relationship to
jJurisdiction and admissibility.

Article 14[33]

Applicable | aw

N.B. This article was not considered by the Preparatory Committee in 1997.
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I LC draft
The Court shall apply:
(a) this Statute;

(b) applicable treaties and the principles and rul es of general
i nternational |aw and

(c) to the extent applicable, any rule of national |aw

Q her proposals contained in A/51/22, vol. |17

Proposal 1
1. The Court shall apply this Statute.

2. Wien the Court cannot find the necessary provision to be applied, the Court
may apply:

(a) The national |aw of the State where the crinme was comitted;

(b) If the crime was conmitted in the territories of nore than one State,
the national |aw of the State where the substantial part of the crinme was
commi tted;

(c) If the laws of the States nentioned in (a) and (b) do not exist, the
national law of the State of nationality of the accused, or if the accused does
not have any nationality, the national |aw of the State of permanent residence
of the accused; or

(d) If the laws of the States nmentioned in (a), (b) and (c) do not exist,

the national |aw of the State which had custody of the accused, as far as these
|aws are consistent with the objectives and purposes of this Statute.

Proposal 2
1. The Court shall apply:

(a) The Statute, including annexes A and B [A/51/22, vol. I1], rules
adopted pursuant to article 43[19] and el enments of crines and principles of

liability and defence el aborated pursuant to article 20 bis;

(b) Applicable treaties and the principles and rul es of general
i nternational |aw and

(c) Principles of |aw devel oped by the Court from national |aw

73 Pp. 104- 107.
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2. I n devel oping principles of law as referred to in paragraph 1(c), the Court
shal | [conduct and] take into account [a survey of] the national |aws of States
representing the major legal systems of the world, where those | aws are not

i nconsistent with international [aw and internationally recognized norns and

st andar ds.

The Court shall only apply paragraph 1(c) to the extent that a matter is not
covered by paragraphs 1 (a) or (b).

Proposal 3

The Court shall apply:
(a) Its Statute, including the annexes thereto;
(b) The other relevant rules of international |aw,

(c) General principles of crimnal lawidentified by it and approved by
States parties to the statute;

(d) Rules of national law, to the extent authorized by the Statute, and

(e) Its Rules of Procedure and Evi dence.

Proposal 4

1. This Statute (and the rules promnul gated thereunder) shall be the prinmary
source of law for the Court.

2. To the extent not inconsistent with the above, the Court may apply
principles and rules of law that are generally recogni zed in national |ega
systens as a subsidiary source of |aw.

3. To the extent not inconsistent with the above, the Court may apply specific
rul es of applicable national |law, or applicable treaty provisions, where
necessary to the determ nation of a specific question that is governed by such
law or treaty, or where the application or interpretation of such specific |aw
or treaty is in fact at issue in the case.

Proposal 5
The Court shall apply:

(a) In the first place, this Statute and the treaties to which it nakes
reference

(b) If necessary, the principles and rules of general international |aw
(c) Failing that, and provided that such action does not conflict with the
provi sions nentioned above, the internal law of the State in whose territory the

crime has been committed and, on a subsidiary basis, the internal |aw of the
State of which the accused is a national
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Proposal 6

The Court may apply principles and rules of law enunciated in its previous
deci si ons.

Proposal 7

1. Subj ect to paragraphs 2 and 3, the judges nmay by absolute mgjority

el aborate the el ements of the crimes set out in article 5[20] and el aborate
principles of liability and defence that are not otherw se set out in, and that
are not inconsistent with, the elenents and principles in the Statute or in
annex B. In elaborating elenments and principles, the Court shall not create any
new of fences or crines.

2. The initial elenments and principles elaborated by the Court shall be
drafted by the judges within six months of the first elections for the Court,
and submtted to a conference of States parties for approval. The judges may
deci de that an el enent or principle subsequently el aborated under paragraph 1
shoul d al so be subnmitted to a conference of States parties for approval.

3. In any case to which paragraph 2 does not apply, elenents or principles
el aborat ed under paragraph 1 shall be transmitted to States parties and may be
confirnmed by the Presidency unless, within six nonths after transmssion, a
majority of States parties have communicated in witing their objections.

4, An el enment or principle may provide for its provisional application in the
period prior to its approval or confirmation. An elenent or principle not
approved or confirnmed shall |apse.

N.B. This proposal only partly covers the subject of the other proposals
under article 14[33]. It has a clear relationship both with the definition of
crimes in this part and the General principles of criminal law in part 3.

N.B.

- Article 14[33] has a bearing on many parts of the Statute which contain
specific provisions on this question in particular contexts.

- As regards the placement of the article, either it could be retained
here at the end of this part or be placed between the articles on jurisdiction
and those on admissibility.

- See also the first footnote in paragraph 2 of article 25[L] (Grounds for
excluding criminal responsibility).
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PART 3. CGENERAL PRI NCI PLES OF CRIM NAL LAW

Article 15[ A1 ™

Nul lum cri men sine |ege

1. Provided that this Statute is applicable in accordance with article 6[21],
7[21 bis], 8[21 ter], 9[22] or 10[23] a person shall not be crimnally
responsi bl e under this Statute:

(a) in the case of a prosecution with respect to a crinme referred to in
article 5[20] [(a) to (d)], unless the conduct in question constitutes a crine
that is defined in this Statute;

(b) in the case of a prosecution with respect to a crinme referred to in
article [5[20] (e)], unless the treaty in question was applicable to the conduct
of the person at the tine that the conduct occurred.

[2. Conduct shall not be construed as crimnal and sanctions shall not be
applied under this Statute by a process of anal ogy.]

3. Paragraph 1 shall not affect the character of such conduct as being crinmes
under international law, apart fromthis Statute.

Article 16[A bis]™

Non-retroactivity

1. Provided that this Statute is applicable in accordance with article 15[A],
a person shall not be crimnally responsible under this Statute for conduct
conmmitted prior toits entry into force.

[2. If the law as it appeared at the conmi ssion of the crinme is anmended prior
to the final judgenment in the case, the nost lenient [aw shall be applied.]®

“ AN AC. 249/ 1997/L.5, p. 19.
% 1bid., pp. 19-20.
® This provision raises issues relating to non-retroactivity, amendnent of

the Statute and penalties. Accordingly, further consideration of this issue is
required.
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N.B. Other proposals under paragraph 2 could be deleted because the issues
with which they dealt are covered under articles 7[21 bis] (Preconditions to the
exercise of jurisdiction), 8[21 ter] (Temporal jurisdiction) and 9[22]
(Acceptance of the jurisdiction of the Court).

Article 17[B.a to d] ™

I ndi vidual crimnal responsibility

1. The Court shall have jurisdiction over natural persons pursuant to the
present Statute.

2. A person who commits a crine under this Statute is individually responsible
and |iable for punishnment.

[3. Crimnal responsibility is individual and cannot go beyond the person and
t he person's possessions.] "

4, The fact that the present Statute provides crimnal responsibility for
i ndi vi dual s does not affect the responsibility of States under internationa
[ aw.

[5. The Court shall also have jurisdiction over |egal persons, with the
exception of States, when the crimes committed were committed on behal f of such
| egal persons or by their agencies or representatives.

7 AN AC. 249/ 1997/L.5, pp. 20-22.
® This proposal deals mainly with the limts of civil liability and shoul d

be further discussed in connection with penalties, forfeiture and conpensation
to victins of crines.
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6. The crimnal responsibility of |egal persons shall not exclude the crimna
responsibility of natural persons who are perpetrators or acconplices in the
sane crines.]”®

N.B. In the context of paragraphs 5 and 6, see also articles 69[47 bis]
(Penalties applicable to legal persons) and 88[59 ter] (Enforcement of fines and
forfeiture measures).

7. [ Subject to the provisions of articles 19[C], 22[G@ and 23[H,] a person is
crimnally responsible and liable for punishment for a crinme defined [in
article 5[20]] [in this Statute] if that person:

(a) conmts such a crinme, whether as an individual, jointly with another
or through anot her person regardl ess of whether that person is crimnally
responsi bl e;

(b) orders, solicits or induces the conm ssion of such a crinme which in
fact occurs or is attenpted;

[(c) fails to prevent or repress the commi ssion of such a crinme in the
ci rcunstances set out in article 19[C;]

(d) [with [intent] [know edge] to facilitate the comm ssion of such a
crime,] aids, abets or otherw se assists in the conm ssion [or attenpted
conmm ssion] of that crine, including providing the neans for its conm ssion;?®°
(e) either:

(i) [intentionally] [participates in planning] [plans] to commit such a
crime which in fact occurs or is attenpted; or

[(ii) agrees with another person or persons that such a crine be commtted
and an overt act in furtherance of the agreenment is comitted by any

” There is a deep divergence of views as to the advisability of including
crimnal responsibility of legal persons in the Statute. Many del egations are
strongly opposed, whereas sone strongly favour its inclusion. Qhers have an
open mnd. Sone del egations hold the view that providing for only the civil or
adm nistrative responsibility/liability of |legal persons could provide a nmiddle
ground. This avenue, however, has not been thoroughly discussed. Some
del egati ons, who favour the inclusion of |egal persons, hold the viewthat this
expression shoul d be extended to organi zations | acking | egal status.

8 ]t was pointed out that the comentary to the ILC Draft Code of Orines
(A/51/10, p. 24, para. (12)) inplicitly also includes aiding, abetting or
assisting ex post facto. This presunption was questioned in the context of the
ICC. |If aiding, etc., ex post facto were deemed necessary to be crimnalized,
an explicit provision would be needed.
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of these persons that manifests their intent [and such a crine in fact
occurs or is attenpted]; ®]é®?

(f) [directly and publicly] incites the comm ssion of [such a cring]
[genocide] [which in fact occurs], [with the intent that such crine be
conmmi tted];

(g9)% [with the intent to commit such a crinme,] attenpts to commit that
crime by taking action that commences its execution by neans of a substanti al
step, but that crinme does not occur because of circunstances independent of the
person's intentions. 8

N.B. This article should be re-examined as to the references to the mental
element in view of article 23[H] (Mens rea (mental elements)).

Article 18[B.e]®®

Irrel evance of official position

1. This Statute shall be applied to all persons without any discrimnation
what soever: official capacity, either as Head of State or Governnent, or as a
nmenber of a Government or parlianent, or as an elected representative, or as a
governnent official, shall in no case exenpt a person fromhis crimna
responsibility under this Statute, nor shall it [per se] constitute a ground for
reduction of the sentence.

2. Any inmmunities or special procedural rules attached to the officia
capacity of a person, whether under national or international |aw, may not be

8 ]n addition to the two types of conduct described in para. (e), there is
athird type of crimnal association that may be considered. One formulation of
this third category would be to refer to the conduct of a person who
"participates in an organi zation which ainms at the realization of such a crinme
by engaging in an activity that furthers or pronotes that realization"

82 The inclusion of this subparagraph gave rise to divergent views.

8 Questions pertaining to voluntary abandonnent or repentance should be
further discussed in connection with grounds for excluding crimnal
responsibility.

8 A view was expressed that it would be preferable that issues connected
with attenpt be taken up in a separate article rather than in the framework of
i ndi vidual responsibility. |In that view, the article on individua
responsibility should only refer to the way in which the person takes part in
the commi ssion of a crime, regardl ess of whether it deals with a conpleted crine
or an attenpted crime.

8 A/ AC. 249/ 1997/L.5, p. 22.
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relied upon to prevent the Court fromexercising its jurisdictionin relation to
t hat person. &

Article 19[C ¥

Responsi bility of [commanders] [superiors]® for acts of
[forces under their comand] [subordinates]?®

[In addition to other forns of responsibility for crimes under this
Statute, a [commander] [superior] is crimnally responsible] [A [conmander]
[superior] is not relieved of responsibility]® for crines under this Statute
committed by [forces] [subordinates] under his or her conmmand [or authority] and
effective control as a result of the [conmander's] [superior's] failure to
exercise properly this control where

(a) the [conmander] [superior] either knew, or [owing to the w despread
conmmi ssion of the offences] [owing to the circunstances at the tinme] shoul d have
known, that the [forces] [subordinates] were committing or intending to commit
such crines; and

(b) the [conmander] [superior] failed to take all necessary and reasonabl e
neasures within his or her power to prevent or repress their comm ssion [or
puni sh the perpetrators thereof].

8 Further discussion of paragraph 2 would be required in connection with

precedure—as—weH—as international judicial cooperation

N.B. The deleted text is no longer relevant in the light of subsequent
discussions.

8 A AC. 249/ 1997/L.5, p. 23.

8 Mbst del egations were in favour of extending the principle of command
responsibility to any superior

8 (ne del egation held the viewthat this principle should be dealt with in
connection with the definitions of the crines.

% The alternatives highlight the question whether conmmand responsibility is
a formof crimnal responsibility in addition to others or whether it is a
principle that conmanders are not immune for the acts of their subordinates.
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Article 20[E]**
Age of responsibility

N.B. In the context of this article, see also article 68[A] (a) (Applicable
penalties).

Proposal 1

1. A person under the age of [twelve, thirteen, fourteen, sixteen, eighteen]
at the tinme of the commission of a crine [shall be deened not to know the
wrongf ul ness of his or her conduct and] shall not be crimnally responsible
under this Statute[, unless the Prosecutor proves that the person knew the
wrongful ness of his or her conduct at that tine].

[2. A person who is between the age of [sixteen] and [twenty-one] at the time
of the [alleged] commission of a crime shall be evaluated [by the Court] as to
his or her maturity to determi ne whether the person is responsible under this
Statute.]

Proposal 2

[ Persons aged 13 to 18 years at the tine of the facts shall be crimnally
responsi bl e but their prosecution, trial and sentence and the regi ne under which
they serve their sentence may give rise to the application of special nodalities
specified in the Statute.]?®

% Al AC. 249/ 1997/ L. 5, pp. 23-24.

2 Different views exist anong States as to a specific age of
responsibility.

It was observed that many international conventions (such as the
International Covenant on Gvil and Political Rights, the European Convention on
Human Rights, the Inter-Anerican Convention on Human Rights) prohibit the
puni shnent of ninors.

The question arising fromthe draft proposals was whet her an absol ute age
of responsibility should be mandated or whether a presunptive age should be
included with a neans to rebut the presunption

It was observed that a consistent approach (in terns of either an
eval uation by the Court or proof by the Prosecutor) should be taken in
paragraphs 1 and 2 of proposal 1 in respect of both of the age groups nentioned.

A question was raised as to what would be the criteria of the evaluation

process, and should this be left for the Court to develop in supplenentary rules
or by jurisprudence?
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Article 21[F] *

Statute of limtations

Proposal 1
[1. The period of linmtations shall be conpleted upon the |apse of xx years for
the offence of ..., and yy years for the offence of

2. The period of limtations shall comence to run at the tinme when crinina
conduct has ceased

3. The period of limtations shall cease to run on the institution of the
prosecution against the case concerned to this Court or to a national court of
any State that has jurisdiction on such case. The period of limtations begins
to run when the decision of the national court becones final, where this Court
has jurisdiction over the case concerned. ]

Proposal 2

[There is no statute of limtations for those crines within the [inherent]
jurisdiction of the Court.]

Proposal 3

[There is no statute of limtations for those crines within the [inherent]
jurisdiction of the Court; but [for those crinmes not within the Court's inherent
jurisdiction] the Court nmay decline to exercise jurisdiction if, owing to the
| apse of tinme, a person would be denied a fair trial.]

Proposal 4

[Crinmes not subject to limtation

The crinmes referred to in article 5[20] (a), (b) and (d) shall not be
subject to limtation.

N.B. This paragraph of the footnote is redundant in the light of article
70[BCE] (Determination of the sentence).

It was observed that, inits article 1, the Convention on the R ghts of the
Child defines as a child every human being younger than ei ghteen years of age
and that, inits article 37, it lays down a series of limtations as regards the
applicable penalties, ruling out the death penalty and life inprisonment w thout
parol e.

93 Al AC. 249/ 1997/ L. 5, pp. 24-26.

PURL: https://www.legal-tools.org/doc/7ba9a4/



A AC. 249/ 1998/ L. 13

Engl i sh
Page 58
Crines subject to limtation
1. Proceedi ngs before the Court in respect of the crimes referred to in

article 5[20](c) shall be subject to a period of limtation of 10 full years
fromthe date on which the crime was conmitted, provided that during this period
no prosecution has been brought.

2. If a prosecution has been initiated during this period, either before the
Court or in a State conpetent to bring a prosecution under its internal |aw the
proceedi ngs before the Court shall not be subject to limtation until 10 ful
years have el apsed fromthe date of the nost recent prosecution.]

Proposal 5

[1. The statute of linmtations as established hereunder shall extinguish the
crimnal prosecution and the punishnent.

2. The statute of limtations will be [ ] years and shall comence to run as
fol | ows:

(a) in case of instantaneous crime, fromthe nmonment of its perpetration

(b) in case of attenpt, fromthe nonent the last act of execution was
performed or the due conduct was onitted;

(c) in case of pernmanent crine, fromthe nonent of the cessation of the
crimnal conduct.

3. The statute of limtations nay be interrupted by the actions taken in the
investigation of the crine and its perpetrators. |f those actions were stopped,
the statute of limtations will run again as of the day the last act of

i nvestigation was carried out.

4, The statute of limtations for definitive sanctions will run as of the
noment the condemmed person escaped and will be interrupted with its detention.]

N.B. The proposals under this article have not been consolidated.

Article 22[G*

Actus reus (act and/or om ssion)

1. Conduct for which a person may be crininally responsible and |iable for
puni shnent as a crinme can constitute either an act or an onmission, or a
conbi nation thereof.

2. Unl ess ot herwi se provided and for the purposes of paragraph 1, a person nay
be crimnally responsible and |iable for punishnent for an oni ssion where the

% Al AC. 249/ 1997/ L.5, pp. 26-27.
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person [could] [has the ability], [w thout unreasonable risk of danger to
hi m herself or others,] but intentionally [with the intention to facilitate a
crime] or knowingly fails to avoid the result of an of fence where:

(a) the onmission is specified in the definition of the crine under this
Statute; or

(b) in the circunmstances, [the result of the om ssion corresponds to the
result of a crine committed by neans of an act] [the degree of unlawf ul ness
realized by such om ssion corresponds to the degree of unlawful ness to be
realized by the comm ssion of such act], and the person is [either] under a
pre-existing [legal] obligation under this Statute® to avoid the result of such
crime [or creates a particular risk or danger that subsequently leads to the
commi ssion of such crineg].

[3. A personis only crimnally responsible under this Statute for committing a

crime if the harmrequired for the conm ssion of the crinme is caused by and
[accountable] [attributable] to his or her act or omssion.]®%

Article 23[H *
Mens rea (nmental el enents) ef—erine

1. Unl ess ot herwi se provided, a person is only crimnally responsible and
liable for punishnent for a crine under this Statute if the physical elenents
are conmtted with intent and know edge.

2. For the purposes of this Statute and unl ess ot herw se provided, a person
has intent where

(a) inrelation to conduct, that person nmeans to engage in the act or
oni ssi on;

(b) inrelation to a consequence, that person nmeans to cause that
consequence or is aware that it will occur in the ordinary course of events

% Some del egati ons questi oned whet her the source of this obligationis
wi der than the Statute.

% Some del egati ons had concerns about including this clause which referred
to the creation of a risk. Qher delegations thought that, in the context of
the offences of the Statute, breach of an obligation under the Statute to avoid
the result of a crine was sufficient.

%7 Some del egations thought that a provision on causation was not necessary.

% Al AC. 249/ 1997/ L.5, pp. 27-28.
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3. For the purposes of this Statute and unl ess ot herw se provi ded, "know',

"knowi ngly" or "know edge" means to be aware that a circunstance exists or a
consequence wi |l occur.

[4.°% ° For the purposes of this Statute and unl ess ot herw se provided, where
this Statute provides that a crine nay be commtted recklessly, a person is
reckless with respect to a circunstance or a consequence if:

(a) the person is aware of a risk that the circunmstance exists or that the
consequence w |l occur;

(b) the person is aware that the risk is highly unreasonable to take;
[ and]

[(c) the person is indifferent to the possibility that the circunstance
exi sts or that the consequence will occur.]]

N.B. The inclusion of the notion of recklessness should be re-examined in
view of the definition of crimes.

Article 24[ K]t 102

M st ake of fact® or of |aw

Option 1

Unavoi dabl e m stake of fact or of |aw shall be a ground for excluding
crimnal responsibility provided that the mstake is not inconsistent with the
nature of the alleged crine. Avoidable nmistake of fact or of |aw may be
considered in nmitigation of punishnent.

Option 2
1. A mstake of fact shall be a ground for excluding crimnal responsibility

only if it negates the nental elenment required by the crime [charged provided
that said mistake is not inconsistent with the nature of the crime or its

% Further discussion is needed on this paragraph.

100 A view was expressed to the effect that there was no reason for
rejecting the concept of conmi ssion of an offence al so through negligence, in
whi ch case the offender shall be liable only when so prescribed by the Statute.

101 A AC. 249/ 1997/L.5, p. 28.
102 There were widely divergent views on this article.

103 Some del egations were of the view that mstake of fact was not necessary
because it was covered by nens rea.
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el ements] [, and provided that the circunstances he reasonably believed to be
true woul d have been lawful].

2. M stake of |law may not be cited as a ground for excluding crimnal
responsibility [, except where specifically provided for in this Statute].?

Article 25[ L]0

G ounds for excluding crimnal responsibility

1. In addition to other grounds for excluding crimnal responsibility
permtted by this Statute, a person is not crimnally responsible if at the time
of that person's conduct: %

(a) the person suffers froma nental disease or defect that destroys that
person's capacity to appreciate the unlawful ness or nature of his or her
conduct, or capacity to control his or her conduct to conformto the
requi renents of |aw

[(b) the personis in a state of [involuntary] intoxication [by al cohol
drugs or other neans] that destroys that person's capacity to appreciate the
unl awf ul ness or nature of his or her conduct, or capacity to control his or her
conduct to conformto the requirements of law [provided, however, that if the
person has voluntarily become intoxicated [[with the pre-existing intent to
commit the crine] [or knowi ng that the circunstances would arise that [ed himor

104 Some del egations felt that paragraph 2 of option 2 still left some
anbi guity, and an alternative approach could read as foll ows:

"M stake of law as to whether a particular type of conduct is a crime
under this Statute, or whether a crine is within the jurisdiction of the
Court, is not a ground for excluding crimnal responsibility. However, a
[reasonabl e] m stake of law may be a ground for excluding crimnal
responsibility if it negates the nental element required by such crinme."

105 Al AC. 249/ 1997/ L. 9/ Rev. 1, pp. 16-18.

16 The |ink between the opening clause of paragraph 1 and paragraph 2 nay
need to be further considered.
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her to conmt the crime and that those circunstances could have that effect]], '
the person shall renmain crinmnally responsible;]

(c) the person [, provided that he or she did not put hinself or herself
voluntarily into a position causing the situation to which that ground for
excluding crimnal responsibility would apply,] acts [swiftly and] reasonably
[, or inthe reasonable belief that force is necessary,] to defend hinself or
hersel f or another person [or property] against an [imminent ... use of force]
[imediate ... threat of force] [inpending ...° use of force] and [[unlawful]
[and] [unjustified]] use of force in a [not excessive] nmanner[.] [[not
di sproportionate] [reasonably proportionate] to the degree of danger to the
person [or liberty] [or property] protected];

(d) [the person reasonably believes that]*! there is a threat of
[i mmnent] death or serious bodily harm agai nst that person or another person
[or against his or her liberty] [or property or property interests] and the
person acts reasonably to avoid this threat, provided that the person's action''?
[causes] [was not intended to cause] [n]either death [n]Jor a greater harmthan

107 There are two approaches to the question of voluntary intoxication: |If
it is decided that voluntary intoxication should in no case be an acceptable
ground for excluding crimnal responsibility, the text within brackets "[with
the pre-existing intent to conmt the crine] [or knowing that the circunstances
woul d arise that led himor her to commit the crime and that those circunstances
coul d have that effect]" would have to be deleted. |In that case, however,
provi sion should be nmade for mtigation of punishnent with regard to persons who
were not able to forma specific intent, where required, towards the crinme
comritted due to their intoxication. |f this text were to be retained, the
ground for excluding crimnal responsibility would apply in all cases of
voluntary intoxication except for those in which the person becane intoxicated
in order to commit the crime in an intoxicated condition (actio libera in
causa). This would probably lead to a great nunber of war crines and crinmes
agai nst hunmani ty goi ng unpuni shed.

108 Dots inserted so as not to repeat "[[unlawful] [and] [unjustified]]" in
all three alternatives.

109 | pi d.

110 | pi d.

111 Thi s shoul d be considered together with article 24[K].

112 A proposal was made to replace the rest of the first sentence by "is

under the circunstances not reasonably nore excessive than the threat or
perceived threat".
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the one sought to be avoi ded; *** [however, if the person has [know ngly]
[reckl essly] exposed himor herself to a situation which was likely to lead to
the threat, the person shall remain responsible];

(e) [the person reasonably believes that there are]'* [there are] [the
person necessarily acts in response to] circunstances beyond that person's
control which constitute a [threat of [inminent] death or serious bodily harni
[danger] to that person or another person [or property or property rights]® and
the person acts reasonably to avoid the [threat] [danger], [provided that the
person intended to prevent a greater harm[and did not intend to cause] [and did
not cause] death]® and provided that there exists no other way to avoid such
threat].

2. The Court may!'” deternmine the applicability of the grounds for exclusion of
crimnal responsibility® [listed in paragraph 1] [permtted by this Statute]
[to the case before it].?®

113 A proposal was made to replace "provided that the person's action
[causes] [was not intended to cause] [n]either death [n]Jor a greater harmthan
the one sought to be avoi ded" with "enpl oyi ng neans which are not
di sproportionate to the risk faced"

114 This shoul d be considered together with article 24[K].

115 1t was suggested that a nmere reference to the I aw of necessity woul d
suffice in place of the first part of the sentence.

116 This applies nore to a mlitary situation

117 There was support, in principle, for two proposals regardi ng application
of international |law and non-discrimnation in the interpretation of genera
principles of crimnal law. The first proposal is to insert, after the word
"may" the phrase ", in accordance with international law,". The second proposa
is to add the follow ng provision: "The application and interpretation of the
general sources of |aw nmust be consistent with international human rights
standards and the progressive devel opnent thereof, which enconpasses the
prohi bition on adverse discrimnation of any kind, including discrimnation
based on gender." These proposals relate to both article 14[33] and part 3. In
order to avoid duplication, discussion could take place in the context of those
provi si ons.

118 The issue of the extent to which the facts underlying these grounds, for
excluding crimnal responsibility, if not sufficient to exclude crimna
responsi bility, should instead be considered in nitigation of punishnment will be
dealt with in part 7.

119 The link between the opening clause of paragraph 1 and paragraph 2 nay
need to be reconsidered.
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Article 26[ M
Superior orders and prescription of |aw
1. The fact that a person's conduct was pursuant to an order of a Governnent

or of a superior [whether nmilitary or civilian] shall [not] relieve the person
of crimnal responsibility [[if] [unless] the order [was known to be unl awful
or] appeared to be manifestly unlawful].

[ The perpetrator of or an acconplice in a crime of genocide [or a crime
agai nst hurmanity] [or a ...] shall not be exenpted fromcrimnal responsibility
on the sole ground that the person's conduct was pursuant to an order of a
Governnent or a superior, or pursuant to national |egislation or
regul ations. ]2 1=

[2. Persons who have carried out acts ordered by the Security Council or in
accordance with a nmandate issued by it shall not be crinmnally responsible
before the Court.]?®

[Article 27[ NJ]25 120

[ Possi bl e grounds for excluding crimnal responsibility
specifically referring to war crines]

Article 28[ Q

Q her grounds for excluding crimnal responsibility

120 A AC, 249/ 1997/ L. 9/ Rev. 1, pp. 18-19.

21 An unl awful or manifestly unlawful order nust be understood as an order
in conflict with the rules of international |aw applicable in arned conflict.

122 Thi s subparagraph shoul d be considered together with article 25[L],
par agr aph 2.

123 For the question of nmitigating circunstances, see part 7.

124 There were wi despread doubts about the contents and the placenent of
t hi s paragraph.

125 AV AC. 249/ 1997/L.9/ Rev. 1, p. 19.

126 1t was questioned whet her such grounds as mlitary necessity could be
dealt with in connection with the definition of war crines.

121 A AC. 249/ 1997/ L. 9/ Rev. 1, p. 19.
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1. At trial the Court may consider a ground for excluding crimnal
responsibility not specifically enunerated in this ehapter part if the ground:

(a) is recognized [in general principles of crimnal |aw common to
civilized nations] [in the State with the nost significant contacts to the
crime] with respect to the type of conduct charged; and

(b) deals with a principle clearly beyond the scope of the grounds for
excluding crimnal responsibility enunerated in this ehapter part and is not
ot herwi se inconsistent with those or any other provisions of the Statute.

2. The procedure for asserting such a ground for excluding crimna
responsibility shall be set forth in the Rules of the Court. !

N.B. Article P is proposed for deletion because it is reproduced in
article 59[40] (Presumption of innocence).

128 This article needs to be further considered together with article 25[L],
paragraph 2, and article 14[33].
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PART 4. COWPOSI TI ON AND ADM NI STRATI ON OF THE COURT
N.B.

- The articles in part 4 were not considered by the Preparatory Committee
in 1997. Except for article 44[31] (ILC draft), the articles in this part are
abbreviated compilations of proposals contained in A/51/22, vol. 1I.

- During the discussion of this part at the March/April session of the

Preparatory Committee, consideration should be given to whether provisions of a
more detailed nature could be placed more appropriately in the Rules.

Article 29[5]**
O gans of the Court

The Court consists of the follow ng organs:

(a) [a Presidency,][an Administrative Council] as provided in article
32[8];

[(aa) Pre-Trial Chanbers, as provided for in article ...][an Investigative
Judge, as provided for in article 47[26](2)(c)];

(b) an Appeal s Chanber, Trial Chanbers [and a Remand Chanber] and ot her
Chanbers, as provided for in article 33[9];

(c) a [Procuracy][Prosecutor's Ofice], as provided for in article 36[12];
and

(d) a Registry, as provided for in article 37[13].

[(e) a General Assenbly of Judges, consisting of all the judges of the

[(f) an Assenbly of States Parties, as provided for in article ...]

129 AV AC. 249/ 1998/ W& 7/ CRP. 1, p. 1.
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N.B.
- This article could also be placed in part 1.

- The use of the terms "Procuracy/Prosecutor’™ should be harmonized
throughout the text of the Statute.

- With respect to the use of the term "Court", consideration may be given
to the inclusion in this article of the following provision:

In this Statute, unless a specific organ of the Court is referred to, the

Court’s powers shall be exercised and its obligations shall be discharged
by such organs as may be prescribed by ...

Article 30] 6]

Qualification and el ection of judges

1. The judges of the Court shall be persons of [high][the highest] nora
character, [independence,][inpartiality and integrity] who [possess [all] the
qualifications required [in their respective countries] for [appointnment to the
hi ghest judicial offices]] [are highly conpetent jurists].

[ The judges shall have, in addition][In the conmposition of the court and
its Chanber, due account shall be taken of the experience of the judges in]:

(a) [at least five years'] [great] [crimnal law[crimnal trial]
experience [as a [judge][menber of the judiciary], Prosecutor or [defending
attorney][advocate]]; [or][and/or][and, where possible]

(b) [recognized conpetence] in [relevant] international [crimnal] |aw
[including international humanitarian | aw and human rights |aw.

[ They shall al so possess an excellent know edge of and be fluent in at
| east one of the working | anguages referred to in article ...]

2. Option 1

Each [State party][national group] may nominate for election not nore than
[two] [three] persons, [of different nationality,] [who possess the
qualification[s] referred to in paragraph 1 [(a) or that referred to in
paragraph 1 (b)],] and who are willing to serve as may be required on the
Court.

Option 2

(a) Wien an election is required, the Nomi nating Committee shall develop a
list of candidates, equal in nunber to the nunber of positions to be

130 A/ AC. 249/ 1998/ WG 7/ CRP. 1, pp. 2- 4.

PURL: https://www.legal-tools.org/doc/7ba9a4/



A AC. 249/ 1998/ L. 13
Engl i sh
Page 68

filled, taking into account such views as may be subnitted to it by the

[ Presi dency] [ Administrative Council], the Procuracy and States Parties and
such other sources as the Conmittee may consult. [In addition to the
mandat ory requirenents set forth in this article, the Conmittee shal
consider as desirable criteria the degree of excellence in neeting the
mandat ory requirenents, technical ability in professional skills and
expertise in crimnal |aw]

(b) The Nominating Committee shall be conposed of the [Secretary-General of
the United Nations][General Assenbly of States Parties][Chairnen of the
Regi onal Groups] and shall consist of two menbers from each Regi onal G oup,
sel ected from anong nominations by States Parti es.

(c) Once the Nominating Conmittee is established, the Registrar shal
provide the Cormittee, upon request, with any necessary facilities and
adm nistrative and staff support.

3. [12][18][24][?]** [The] judges [of the Court] shall be elected by [an
absolute majority vote][a two-thirds najority vote][[the General Assenbly of]
the States Parties] [the General Assenbly of the United Nations][the Genera
Assenmbly and the Security Council froma list of persons nominated by nationa
groups appointed for the purpose by their Governnents] [by secret ballot].

[In the event that a sufficient nunber of judges is not elected, the
Nom nating Committee shall provide a further list of candidates and there shal
be anot her el ection.]

[Election may be by diplomatic note, with the results to be conpiled and
announced by the Depositary or, once the Court is established, the Registrar.]

[ Ten judges shall first be elected, fromanong the persons nom nated as
having the qualification referred to in paragraph 1 (a). Eight judges shal
then be el ected, fromanong the persons nom nated as having the qualification
referred to in paragraph 1 (b).] [At least two thirds of the candidates should
have experience in crimnal proceedings.]

4, No two judges may be nationals of the sane State. [The termof office
shall end in all cases when the judge reaches 75 years of age.][A judge may not
be over the age of [61][66][65][?] at the tinme of nom nation][Judges shal
retire at the age of [70][75].]

5. [States Parties][The Nominating Committee] [should bear in mnd][shal
endeavour][shall take as a basis] in the [election][and/or][appointnent] of the
judges that the representation of the principal l|egal systenms of the world [and
the representation of the main forns of civilization] [should be][is][are]
assured and [should aimfor][shall be on the basis of] [[overal

bal anced] [ representati on of geographi c regions][equitabl e geographic

31 1t was suggested that the nunber of judges should be nade fl exible,
depending on the volune of the work of the Court. A change in the nunber of
j udges shoul d be possible without the need to anend the Statute.
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distribution] [and cultures] and representati on of wonmen as wel |l as nen][gender
bal ance] [ gender diversity].

6. Judges hold office for a termof [nine years and [are eligible for
re-election][, subject to paragraph 7 and article 31[7] (2), are not eligible
for re-election] [[five][six] years and may be re-elected [only once]].

A judge shall, however, continue in office in order to conplete any case
the hearing of which has commenced [even beyond the limt fixed by this article]
[on the understanding that the matter be concluded within five years].

7. At the first election, [five][six][eight][?] judges chosen by |ot shal
serve for atermof [three][twd] years and are eligible for re-election
[five][six][eight][?] judges chosen by |lot shall serve for a termof [six][four]
years; and the renaminder shall serve for a termof [nine][six] years. [ln the
event that the nunber of judges is increased at any stage, the terns of the

addi tional judges shall be simlarly staggered.]®*?

[8. Judges nominated as having the qualification referred to in paragraph 1 (a)

or 1 (b), as the case may be, shall be replaced by persons noni nated as having
the same qualification.]

Article 31[ 7]

Judi ci al vacanci es

1. In the event of a vacancy, a replacenent judge shall be elected in
accordance with article 30[6].

2. A judge elected to fill a vacancy shall serve for the renai nder of the

predecessor's term and if that period is less than [three][five] years is
eligible for re-election for a further term

Article 32[8]

The [Presidency] [Adninistrative Council]

[0. The college of judges of the Court shall consist of:

(a) a [President][Chief Judge];

132 This allows for a decision to increase the nunber of judges, but the
neans by which this decision is nade depends on overall admnistrative
arrangenents and will be addressed el sewhere.

138 A/ AC. 249/ 1998/ W5 7/ CRP. 1, p. 5.

134 A/ AC. 249/ 1998/ WG 7/ CRP. 1, pp. 6-7.
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(b) six [Vice-Presidents][Deputy Chief Judges], including a First
[Vice-President][Deputy Chief Judge] and a Second [Vice-President][Deputy Chief
Judge] ;

(c) seventeen judge counsellors.]

[ The General Assenbly of Judges of the Court shall be convened when one of
the posts referred to in paragraph 0 (a) and (b) of this article falls vacant.]

1. The [President][Chief Judge], the First and Second [ Vi ce-Presidents][Deputy
Chi ef Judges] [and [two][four] alternate [Vice-Presidents][Deputy Chief Judges]]
shall be elected by an absolute nmajority [of the judges][conposing the Court]

[at a CGeneral Assenmbly of Judges following their first election].

[ The [Vice-Presidents][Deputy Chief Judges] and Alternates shall be chosen
so as to represent both the appellate and trial judges.]

They shall serve for a termof three years or until the end of their term
of office as judges, whichever is earlier. [They shall be eligible for
re-el ection once.]

2. The First [or Second] [Vice-President][Deputy Chief Judge] [,as the case
may be,] [may][shall] act in place of the [President][Chief Judge] in the event
that the [President][Chief Judge] is unavailable or disqualified. [The Second
[Vice-President][Deputy Chief Judge] shall act in place of the [President][Chief
Judge] in the event that both the [President][Chief Judge] and the First
[Vice-President][Deputy Chief Judge] are unavail able or disqualified. [The

[ President] [ Chief Judge] may appoint][an/An] alternate [Vice-President][Deputy
Chi ef Judge] [who] may act in place of either [Vice-President][Deputy Chief
Judge] as required.

3. The [President and the [First and Second] Vice-Presidents] [Chief and
Deputy Chi ef Judges] shall constitute the [Presidency][Adm nistrative Council],
whi ch shall be responsible for

(a) the due administration of the Court [including the supervision and
direction of the Registrar and staff of the Registry and the Court. The
[ Presi dency] [Administrative Council] shall consult with the Prosecutor and
i nclude the Prosecutor or Deputy in their neetings on all matters of nutua
concern including, for exanple, the functioning of the Registry and security
arrangenents for defendants, witnesses and the Court][; and

(b) the other functions conferred on it by this Statute].

[4. Unless otherwi se indicated, pre-trial and other procedural functions
conferred on the Court under this Statute may be exercised by the

[ Presi dency] [Administrative Council] in any case where a Chanber of the Court is
not seized of the matter.]

[4 bis. Decisions of the [Presidency][Adm nistrative Council] shall be taken by

[ consensus][majority vote] of the nenbers. [The [President][Chief Judge] shal
have a casting vote in the event of a tie.]]
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[5. The [Presidency][Adm nistrative Council] may, in accordance with the Rules,
del egate to one or nore judges the exercise of a power vested in it under
articles 47[26] (3), 51[27] (5), 52[28], 53[29] or 54[30] (3) inrelation to a
case, during the period before a Trial Chanber is established for that case.]

Article 33[9]%

Chanber s
1. [ As soon as possible after each election of judges to the Court,] [The
[ Presi dency] [Administrative Council] shall in accordance with the Rules,

constitute an Appeals Chanber][and a Pre-Trial Chanber].[An Appeal s Chanber

shall [be constituted of] [consist of] [the [President][Chief Judge] and
[six][four][two] other judges][seven judges], [of whom[at |east] three shall be
judges el ected fromanong the persons noninated as having the qualification
referred to in article 30[6] (1) (b)] [and of whom[at |east] three shall be
judges el ected fromanong the persons noninated as having the qualification
referred to in article 30[6] (1) (a)] [to be elected by an absolute majority of
the judges of the Court].

[ The [President][Chief Judge] shall preside over the Appeal s Chanber. ]

[ The Appeal s Chanber shall consist of six judge counsellors and either the
First [Vice-President][Deputy Chief Judge] or Second [Vice-President][Deputy
Chi ef Judge], who shall preside over it.]

[2. The [Indictment Chanber and the] Appeals Chanber shall be constituted for a
termof three years. Menbers of the [Indictnent Chanber and the] Appeals
Chanber shall, however, continue to sit on the Chanber in order to conplete any
case the hearing of which has comenced. ]

[ Judges of the Indictment Chanber shall not serve in the Trial Chanbers or
in the Appeal s Chanber at the sane tine.][Judges who have served in the Appeal s
Chanber shall not serve in any other Chanmber and judges who have served in a
Trial Chanber shall not serve in the Appeals Chanber.][Judges shall serve only
once in any of the Chanbers established by the Court.]

[(a) No nenmber of the [Presidency][Adm nistrative Council] who has
participated in a decision by the [Presidency][Adm nistrative Council] under
articles 47[26](3), 51[27](5), 52[28], 53[29] or 54[30](3) of the Statute
concerning the case being tried or under appeal may sit as a nenber of the Trial
or Appeal s Chanber in that case. No judge who has made a deci si on under
articles 47[26](3), 51[27](5), 52[28], 53[29] or 54[30](3) of the Statute
concerning the case being tried or under appeal pursuant to a delegation from
the [Presidency][Administrative Council] under article 32[8](5) of the Statute
may sit as a menber of the Trial or Appeals Chanber in that case.

135 A/ AC. 249/ 1998/ WG 7/ CRP. 1, pp. 8- 10.
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(b) A nenber of the [Presidency][Adm nistrative Council] who participated
in the confirmation of the indictnent against a suspect under article 51[27](2)
of the Statute may not subsequently sit as a nenber of the Trial Chanber for the
trial of that accused or as a menber of the Appeals Chanber hearing an appeal in
relation to that trial.

(c) If ajudge is disqualified fromcontinuing to sit in a part-heard
trial and thereby deprives the Trial Chanber of its required quorum under
article 65[45](1) of the Statute, he or she shall be replaced i mediately by an
alternate judge if the Trial Chanber has fromthe start of the trial conprised
nore than the required nunber of judges. Qherw se, the [Presidency]

[ Adm ni strative Council] shall order a retrial.]

N.B. The issues raised in the second indented paragraph and subparagraphs
(a) to (c) seem to deal with the disqualification of judges and may be
considered in the context of article 35[11] (Excusing and disqualification of
judges).

[3. Judges may be renewed as nenbers of the Appeal s Chanber for a second or
subsequent term]

4, Judges not nenbers of the Appeal s Chanber shall be available to serve on
Trial Chanbers and [other chanbers][Pre-Trial Chanbers][the Indictnment Chanber]
as required by this Statute, and to act as substitute nenbers of the Appeal s
Chanber in the event that a nmenber of that Chanber is unavail able or

di squalified

5. The [Presidency] [Adnministrative Council] shall nomnate [on a rotationa
basis [and for a fixed period of time] as far as possible and] in accordance
with the Rules [and for a period of three years] [five][three] such judges to be
nenbers of the [Trial Chanber][two Trial Chanbers][Pre-Trial Chanber][Indictnent
Chanber] for a given case. [A [Trial Chanber][Pre-Trial Chanber] shall include
at least [three][two] judges elected fromanong the persons noni nated as havi ng
the qualification referred to in article 30[6] (1) (a).]

[A Pre-Trial Chanber shall be responsible in the given case for such
functions as prescribed in [articles 47[26](3) and (5), 51[27](2) to (4) and
(5)(b), 52[28](1) to (3), 54[30](3), and any other functions concerning the
pre-trial process.]

[The Trial Chanber shall consist of four judge counsellors and a
[Vice-President][Deputy Chief Judge], who shall preside over it.]

[ The menbers of the Trial Chanbers shall continue to sit in order to
conpl ete any case the hearing of which has comenced. ]

6. [The Rules may provide for alternate judges to be nomnated [to attend a
trial and] to act as nenbers of [the Pre-Trial Chanber and] the Trial Chanber
[or Indictment Chanmbers and the Appeal s Chanber] in the event that a judge dies
or becones unavail able during the course of the trial.]
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[If a judge sitting as a nenber of the Trial Chanber is unable to continue
sitting in a part-heard trial owing to illness or other incapacity, the
Presi di ng Judge may adjourn the proceedings if the cause of that inability seens
likely to be of short duration. Qherwise, or if the cause of the inability is
still present ten days after the adjournnment, the Presiding Judge shall report
to the [Presidency][Adm nistrative Council], which shall order a retrial. |If
the Trial Chanber has conprised nore than the required nunber of judges fromthe
start of the trial, the judge in question shall be replaced i mediately by an
alternate judge. This rule shall also apply to cases of death, |oss of office
or resignation of a judge fromthe Trial Chanber.]

[6. (a) The [Presidency][Adm nistrative Council] shall nomi nate in accordance
with the Rules five such judges who are not nenbers of the Pre-Trial Chanber for
a given case to be menbers of the Trial Chanber for the sane case. A Trial
Chanber shall include at |east three judges el ected fromanong the persons
nom nated as having the qualification referred to in article 30[6](1)(a).]

[7. No judge who is a national of a conplainant State or of a State of which
the accused is a national shall be a nenber of a Chanber dealing with the case.]

N.B. This paragraph deals with the disqualification of judges and may be
considered in the context of article 35[11] (Excusing and disqualification of
judges).

[8. The Pre-Trial Chanbers shall performpre-trial functions, in accordance
with Part 5[4] of this Statute.

8. (a) A Pre-Trial Chanber shall be established for each case by the
[President][Chief Judge] of the Court. It shall consist of two
[Vice-Presidents][Deputy Chief Judges] and either the First
[Vice-President][Deputy Chief Judge] or Second [Vice-President][Deputy Chief
Judge], who shall preside over it.]

[9. The Remand Chanber shall consist of four judge counsellors and either the
First [Vice-President][Deputy Chief Judge] or Second [Vice-President][Deputy
Chi ef Judge], who shall preside over it.]

[10. Al nenbers of the Chanbers referred to in paragraph 1 of this article
shal | be chosen by lot. Judges drawn by |ot nmay be excluded as a result of
inconpatibilities under article ... Wen the nmenbership of a Chanber drawn by

| ot encounters difficulties owing to inconpatibilities under article ..., the
First and the Second [Vice-President][Deputy Chief Judge] may be replaced by a
[Vice-President][Deputy Chief Judge], and a [Vice-President][Deputy Chief Judge]
by the nost senior judge counsellor in the Court or, failing such a judge, the
ol dest .

10a. The [President][Chief Judge] of the Court may, if he so wi shes, preside
over one of the chanbers referred to in paragraph 1 of this article, subject to
the provisions of article 37[13].

10b. For the nenbership of each of the Chanbers referred to in article ..., the
[ President] [ Chief Judge] of the Court may arrange for as nmany alternate judge

l...
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counsel l ors as he deens necessary to be chosen by lot. They attend hearings of
t he Chanber for which they have been designated, but do not participate in the
deliberations. They are not, in that event, subject to the inconpatibilities
referred to in article ..

10c. In the course of a hearing, an alternate judge counsellor may be required
to replace a nenber of the Chanmber to which he has been designated when that
nenber is tenporarily unable to performhis duties, either for nedical reasons

or for one of the reasons set out in articles ... and ... The judge shall be
chosen by lot fromanong the alternate judge counsellors designated for that
Chanmber. Inconpatibilities under article ... shall apply to alternate judge

counsellors required to sit under the conditions referred to in the precedi ng
par agr aph. ]

[11. For the purposes of ruling on a case, the follow ng functions may not be
conbi ned:

(b) serving as a nenber of the Trial Chanber and as a menber of the
Appeal s Chanber. ]

N.B. Paragraph 11 deals with disqualification of judges and may be
considered in the context of article 35[11] (Excusing and disqualification of
judges).

N.B. In the light of discussions on article 51[27] (Commencement of
prosecution), the confirmation of the indictment would appear to be vested in
either the Presidency or the Pre-Trial Chamber. Consideration should therefore
be given to whether references to the "Indictment Chamber"™ should be retained.

Article 34[10]*¢

| ndependence of the judges

1. In performing their functions, the judges shall be independent.
2. Judges shall not engage in any activity which is likely to interfere with
their judicial functions or to affect confidence in their independence. In

particular they shall not while holding the office of judge be a nenber of the
| egi sl ative or executive branches of the Governnent of a State, or of a body
responsi ble for the investigation or prosecution of crines.

[ Judges shoul d be prohibited fromexercising any political or
adm nistrative function or engaging in any other occupation of a professiona
nat ure. ]

136 A/ AC. 249/ 1998/ WG 7/ CRP. 1, p. 11.
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[2. (a) Judges who are required to serve permanently on the Court, pursuant to
article ..., may not engage in any other enploynent or hold any other office.]

3. Any question as to the application of paragraph 2 shall be decided by [the
[ Presi dency] [ Admini strative Council]][an absolute najority of the judges of the
Court].

4, [On the recomrendation of the [Presidency][Adm nistrative Council],][Wen
the [Presidency] [Admi nistrative Council] considers that the Court's casel oad
requires the permanent presence of all the judges of the Court, it shall so
inform, the [CGeneral Assenbly of] the States parties [which] may [by a
two-thirds majority] decide that [the workl oad of the Court requires that] the
judges should serve on a full-tine basis [for a period determ ned by the General
Assenbly or until further notice]. In that case:

(a) existing judges who elect to serve on a full-tine basis shall not hold
any other [full-tinme] office or enploynent; and

(b) judges subsequently elected shall not hold any other [full-tine]
office or enploynent.

Article 35[11]*

Excusi ng and disqualification of judges

1. The [Presidency] [Administrative Council] [at the request of][[with the
agreenent of] a judge may excuse that judge fromthe exercise of a function
under this Statute

2. [ Judges shall not participate in any case [in which they have previously
been involved in any capacity][in the event of one of the inconpatibilities
under article ...] or in which their inpartiality mght reasonably be doubted on

any ground, including an actual, apparent or potential conflict of interest].

[In the followi ng cases a judge shall be excluded fromthe exercise of his
functions under this Statute:

(a) if he hinself is the injured party;
(b) if heis or was a relative of the accused or the injured party;

(c) if heis a national of a conplainant State or of a State of which the
accused is a national

(d) if heis the legal representative, supervisor of the guardian or
curator of the accused or the injured party;
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(e) if he has acted as a witness or an expert witness in the case
i nvol ving the accused or the injured party;

(f) if he has acted as the representative, counsel or assistant of the
accused in the case involving that accused;

(g9) if he has exercised the functions of a public prosecutor or a judicia
officer in the case involving the accused,;

(h) if he has previously exercised the functions of a judge in the case
i nvol ving the accused at the national |evel; or

(i) if he has participated in the decision nentioned in article 32[8] or
56[37] (4), in the decision by the Court below, in the original judgnment of the
case which has been sent back in accordance with the provisions of article
75[50] or in the investigations which formthe basis of such decisions.]

3. The [[Presidency][Admi nistrative Council],] Prosecutor or the accused nay
request the disqualification of a judge under paragraph 2. [Any request for the
di squalification of a judge should include detailed reasons for the request.]

4, Any question as to the disqualification of a judge shall be decided by [an
absolute majority of the menbers of the Chanber concerned][the Appeal s Chanber].
The chal | enged judge shall not take part in the decision [if he forns part of
that Chanber; he shall then be replaced by another judge chosen by lot].

[5. For the purposes of ruling on a case, the follow ng functions may not be
conbi ned:

(a) serving as a nenber of the Pre-Trial Chanber appointed for a case
under article 34[10] and as a menber of one of the chanbers hearing the sane
case;

(b) serving as a nenber of the Trial Chanber and as a menber of the
Appeal s Chanber. ]

[6. Procedures of the trial subsequent to the change of the judges in
accordance with this article shall be prescribed by the rules.]

N.B. See also article 33[9] (2), (7) and (11) (Chambers).

Article 36[12]

The Procuracy

1. The Procuracy is an independent organ of the Court responsible [under this
Statute] [for the investigation of conplaints brought in accordance with this
Statute and for the conduct of prosecutions][for receiving conplaints addressed
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to the Court, for exam ning themand for conducting investigations and
prosecutions before the Court]. A nmenber of the Procuracy shall not seek or act
on instructions fromany external source.

2. The Procuracy shall be headed by the Prosecutor, assisted by [one or

nore] [two] Deputy Prosecutors, who [rmay act in place of the Prosecutor in the
event that the Prosecutor is unavailable][are entitled to carry out any of the
acts required of the Prosecutor under this Statute]. [The Procuracy is an

i ndi vi si bl e body.] The Prosecutor and the Deputy Prosecutors shall be of
different nationalities. The Prosecutor may appoint such other qualified staff
as may be required.

3. The Prosecutor and Deputy Prosecutors shall be persons of high nora
character, [inpartiality and integrity in] and have [high][the highest |evel of]
conpetence and [practical] experience [in the investigation and] in the
prosecution of crimnal cases. [They shall, furthernore, have an excel |l ent

know edge of and be fluent in at |east one of the working | anguages referred to
in article 45[25].] They [shall][shoul d] be elected by secret ballot by an
absolute majority of the [States Parties] [States Parties, fromanong candi dates
nom nated by [the menbers of the Court]][nmenbers of the Court, from anmong

candi dates nonminated by the States Parties]. Unless a shorter termis otherw se
decided on at the tine of their election, they shall hold office for a term of
[five][seven][nine] years and are [not] eligible for re-election

4, The States Parties nay [el ect the Prosecutor and Deputy
Prosecutors][nonmi nate two persons] on the basis that they are willing to serve
as [may be] required [in the Procuracy of the Court].

[4 bis. (a) The Prosecutor and Deputy Prosecutors shall be elected by the
General Assenbly of the States Parties. The election of the Prosecutor shall be
held first, followed by that of the two Deputy Prosecutors. No two nenbers of
the Procuracy of the Court nay be of the sane nationality.

(b) The Prosecutor and Deputy Prosecutors shall hold office for nine
years. The termshall end in all cases when the person reaches 70 years of age.
They shall not be eligible for re-election.]

[4 ter. The Prosecutor and Deputy Prosecutors shall not engage in any activity
which is likely to interfere with their prosecutorial functions or to affect
confidence in their independence. |In particular they shall not, while holding
office, be a nenber of the |egislative or executive branches of the Governnent
of a State [, or of a body responsible for the investigation or prosecution of
crimes].]

5. [ The Prosecutor and Deputy Prosecutors shall not act in relation to a
conplaint [initiated by their State of nationality or] involving a person of
their own nationality [or in any case in which they have previously been
involved in any capacity]]. [They shall not participate in any case in which
they are or have previously been involved in any capacity or in which their
inmpartiality mght reasonably be doubted on any ground, including an actual
apparent or potential conflict of interest.]
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[ The Prosecutor and Deputy Prosecutors shall not act in relation to a
conplaint falling in the foll owi ng cases:

(a) if they thenselves are the injured party;
(b) if they are or were a relative of the accused or the injured party;

(c) if they are a national of a conplainant State or of a State of which
the accused is a national

(d) if they are the legal representative, supervisor of the guardian or
curator of the accused or the injured party;

(e) if they have acted as a witness or an expert witness in the case
i nvol ving the accused or the injured party; or

(f) if they have acted as the representative, counsel or assistant of the
accused in the case involving that accused.]

6. [ The [Presidency][Adm nistrative Council] nmay excuse the Prosecutor or a
Deputy Prosecutor at their request fromacting in a particular case, and shal
deci de any question raised in a particular case as to the disqualification of
the Prosecutor or a Deputy Prosecutor.]

[ The Prosecutor or a Deputy Prosecutor nay not participate in a case in
which his inpartiality mght be doubted on any ground, including an actual
apparent or potential conflict of interest. The [Presidency][Adm nistrative
Council] of the Court may, on its own notion or at the request of the Prosecutor
or of a suspect or accused person, excuse a nenber of the Procuracy from
following a case for one of the reasons set out in the preceding paragraph.]

[In case the Prosecutor or a Deputy Prosecutor falls in the cases
prescribed in the preceding paragraph, he may be challenged by the accused. The
[ Presi dency] [ Admini strative Council] shall decide on challenges against the
Prosecutor or a Deputy Prosecutor nmade before the first day of the public trial
Chal | enges made afterwards shall be decided by the Trial Chanber concerned.]

7. The staff of the Procuracy shall be subject to staff regulations drawn up
by the Prosecutor. [The paranount consideration in the enploynment of the staff
of the Procuracy and in the drawing up of the Staff Regul ations shall be the
necessity of securing the highest standards of efficiency, conpetence and
integrity. |In the enploynent of the staff the Prosecutor should bear in nmnd
the criteria set forth in article [30[6](5)]].

[8. The Prosecutor may choose investigators who shall assist himin his duties
and shall be placed under his sole authority. They may carry out any acts for
whi ch they have been del egated by the Prosecutor or a Deputy Prosecutor, with
the exception of requests for cooperation referred to in Part 9[7] of this
Statute. They shall be staff nenbers of the Court within the neaning of this
Statute.]
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[9. (a) The Prosecutor nmay request a State Party to nake persons available to
himto assist himin a particul ar case;

(b) Such persons shall be under the authority of the Prosecutor for the
duration of the case for which they have been nade avail able. They may carry
out acts under the conditions established for investigators in article ...]

N.B. See also article 44[31] (Persons made available to assist in a
prosecution).

Article 37[13]™

The Registry

[0. The Registry shall be responsible for the adm nistration and servicing of
the Court.]

1. [On the proposal of the [Presidency][Admi nistrative Council], the
judges] [ The General Assenbly of Judges] by an absolute majority by secret ball ot
shall elect a Registrar, who shall be the principal admnistrative officer of
the Court [and shall be under the authority of the [President][Chief Judge] of
the Court]. They may in the same manner elect a Deputy Registrar

2. The Registrar shall hold office for a termof five years, is eligible for
re-election [once] and shall be available on a full-tinme basis. The Deputy

Regi strar shall hold office for a termof five years or such shorter termas nmay
be decided on [by the judges by consensus][by an absolute nmajority of the
judges], and may be elected on the basis that the Deputy Registrar is willing to
serve as required. [Their termshall end in all cases when they reach 65 years
of age.]

3. The [Presidency] [Administrative Council] nmay appoint or authorize the
Regi strar to appoint such other staff of the Registry as may be necessary.

4, The staff of the Registry shall be subject to staff regulations drawn up by
the Registrar. [Such regulations shall be circulated to the States parties for
comrent, whenever possible before they take effect.]

[5. The Registry may be renoved by a najority vote of the judges for inadequate
performance, mal feasance or other good cause.]

N.B. See also article 39[15] (Loss of office).

N.B. The question of the Victims and Witnesses Unit should also be
addressed in this part. See, in this context, article 61[43] (5) (Protection of
the [accused], victims and witnesses [and their participation in the
proceedings]) -

139 A/ AC. 249/ 1998/ WG 7/ CRP. 1, p. 17.
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Article 38[14]
Sol erm undert aki ng
1. Before first exercising their functions under this Statute, judges and

other officers of the Court shall make a public and sol emm undertaking [to do
so][to performtheir duties] inpartially and conscientiously.

[2. In performing their duties, the officers of the Court and the staff of the
Court shall not seek or accept instructions fromany Government or any authority
outside the Court. They shall refrain fromany act inconpatible with their
status and shall be accountable only to the Court.]

[3. The States Parties undertake to respect the exclusive internationa

character of the duties of the officers of the Court and the staff of the Court
and not to seek to influence themin the performance of their duties.]

Article 39[15]

Loss of office

1. A judge, the Prosecutor or other officer of the Court who is found to have
comm tted m sconduct or a serious breach of [this Statute [such as to jeopardize
hi s independence or his inpartiality]][his official duties], or to be unable to
exercise the functions required by this Statute because of long-termillness or
disability [duly established by at |east two experts], [or if he/she has been
engaged in delinquency, whether officially or privately, which raises serious
doubts in public confidence in his/her capacity as a judge][shall][may][cease to
hol d of fice][be dism ssed under the conditions laid down in paragraph 2 of this
article].

[A judge, the Prosecutor or a Deputy Prosecutor shall not be renoved
against his will except by procedures in this article unless judicially declared
nental ly or physically inconpetent to performhis official duties.]

[1. (a) A [judge][Prosecutor or Deputy Prosecutor] who has committed

m sconduct ot her than those nentioned in the precedi ng paragraph shall be
subject to disciplinary neasures as decided by [a two-thirds najority of the
judges excluding hinself/herself.][...].]

[1. (b) Discipline, including | oss of office against other staff of the Court,
shal | be governed by the Rules and the Staff Regul ations.]

2. A decision as to the |loss of office under paragraph 1 shall be made by
secret ballot:

140 A/ AC. 249/ 1998/ WG 7/ CRP. 1, p. 18.
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[(a) in the case of the Prosecutor or a Deputy Prosecutor, by an absolute
majority of the States Parties;

(b) in any other case, by a two-thirds najority of the judges [excluding
hi msel f/ hersel f]].

[further to an assenting opinion of the General Assenbly of Judges of the Court,
by the General Assenbly of States Parties].

[A judge can be renoved by a [two-thirds] majority of the States Parties
upon request by either [nore than three judges][the Presidency][the
Admi ni strative Council] or nore than one tenth of the States Parties.]

3. The judge, the Prosecutor or any other officer whose conduct or fitness for
office is [inpugned][challenged under this article] shall have full opportunity
to present evidence and to nake submnissions but shall not otherw se participate
in the discussion of the question. [Al evidence against himshall be

communi cated to him]

4, Discipline, including | oss of office against other staff of the Court,
shal | be governed by the Rules of the Court.

Article 40[16]

Privileges and i nmunities

1. The judges, the Prosecutor, the Deputy Prosecutors and the staff of the
Procuracy, the Registrar and the Deputy Registrar shall enjoy the privileges,
immunities and facilities of a diplomatic agent within the meaning of the Vienna
Convention on Diplomatic Relations of 16 April 1961

[ Menbers of the Court shall enjoy diplonmatic privileges and inmunities when
engaged in the business of the Court.]

2. The staff of the Registry [and other staff nenbers of the Court] shal
enjoy the privileges, inmmunities and facilities necessary to the [independent]
performance of their functions.

3. Counsel, experts and witnesses before the Court shall enjoy the privileges
and imunities necessary to the independent exercise of their duties.

4, [ The judges may by an absolute majority decide to revoke a privilege or
wai ve an imunity conferred by this article, other than an imunity of a judge,
the Prosecutor or Registrar as such. 1In the case of other officers and staff of

the Procuracy or Registry, they may do so only on the recomrendation of the
Prosecutor or Registrar, as the case may be.]

142 A AC. 249/ 1998/ Wa 7/ CRP. 1, p. 20.
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[Wth the exception of those referred to in paragraph 1 of this article,
the privileges, immunities and facilities granted may be revoked or waived by a
deci sion taken by an absolute najority, by secret ballot, of the Genera
Assenbly of Judges of the Court.]

Article 41[17]

Al I owances and expenses

1. [ The [President][Chief Judge] shall receive an annual allowance.][Al
per manent menbers of the Court, as defined in article 29[5] (2) and (3) shal
recei ve remuneration. ]

2. The [Vice-Presidents][Deputy Chief Judges] shall receive a specia
al l owance for each day they exercise the functions of the [President][Chief
Judge] .

3. [ Subj ect to paragraph 4, the judges shall receive a daily allowance during
the period in which they exercise their functions. They nmay continue to receive
a salary payable in respect of another position occupied by themconsistently
with article 34[10].]

[All judges should receive a base salary of no less than half of the salary
received by judges of the International Court of Justice. Those who are in
function should receive additional conpensation on a pro-rata basis up to the
maxi mum of the equi val ent conpensation received by judges of the Internationa
Court.]

4, If it is decided under article 34[10] (4) that judges shall thereafter

serve on a full-time basis, existing judges who elect to serve on a full-time
basis, and all judges subsequently elected, shall be paid a salary.

Article 42[18]*

Wir ki ng | anguages

The wor ki ng | anguages of the Court shall be English and French

143 A AC. 249/ 1998/ WG 7/ CRP. 1, p. 21.
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Article 43[19]

Rul es of the Court

[0. The rules of organization, functioning and procedure of the Court not set
out inthis Statute shall appear in the Regulations and the Rules of Procedure
of the Court.]

1. [ Subj ect to paragraphs 2 and 3, the judges may][ The States Parties [ may]
[shall]] by an absolute najority nmake rules for the functioning of the Court in
accordance with this Statute, including rules regulating:

(a) the conduct of investigations;
(b) the procedure to be followed and the rules of evidence to be appli ed;

(c) any other matter which is necessary for the inplementation of this
Statute.

2. The [initial Rules of the Court][draft regulations and rules of procedure
of the Court] shall be drafted by the [General Assenbly of] judges within six
nonths of the first elections for the Court, and [submitted to][adopted by] [a
conference] [the General Assenbly] of States Parties [for approval] [which may
amend then]. The judges may decide that a rule subsequently made under
paragraph 1 should also be subnmitted to a conference of States Parties for
approval. [The rules and regul ati ons adopted in accordance with the precedi ng
paragraph may be amended under the sanme conditions.]

3. In any case to which paragraph 2 does not apply, rules made under
paragraph 1 shall be transmitted to States Parties and nmay be confirmed by the
[ Presi dency] [ Administrative Council] unless, within six nonths after
transmssion, a najority of States Parties have communicated in witing their
obj ecti ons.

[3a. [Any State Party] [Five States Parties] nmay propose an anendnment to the
rules of the Court and file it with the [Registrar][Secretary-Ceneral of the
United Nations]. The judges may deci de by an absolute najority to propose an
amendnent to the rules of the Court. The [Registrar][Secretary-General] shal
communi cate to States Parties the amendnent proposed by any State Party or by
the judges. The amendnent shall be considered adopted unless within [three]
nonths fromthe date of such comunication [a majority] of States Parties have
communi cated in witing their objection.]

4, Arule may provide for its provisional application in the period prior to
its approval or confirmation. A rule not approved or confirnmed shall |apse.

[5. The judges may by an absolute majority adopt supplenentary rules in
accordance with the Rules of the Court.]

145 A AC. 249/ 1998/ WG 7/ CRP. 1, p. 23.
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Article 44[ 31]
Persons nade available to assist in a prosecution
| LC draft
1. The Prosecutor may request a State Party to nake persons available to

assist in a prosecution in accordance with paragraph 2.

2. Such persons shoul d be available for the duration of the prosecution

unl ess ot herwi se agreed. They shall serve at the direction of the Prosecutor
and shall not seek or receive instructions fromany Governnment or source other
than the Prosecutor in relation to their exercise of functions under this
article.

3. The ternms and conditions on which persons may be made avail abl e under this
article shall be approved by the Presidency on the reconmendation of the
Prosecutor.

N.B. Insofar as this article deals with State cooperation, see also article

82[55] (Other forms of cooperation [and judicial and legal [mutual]
assistance]).-
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PART 5. | NVESTI GATI ON AND PROSECUTI ON

Article 45[25] 1

Conplaint by State

Option 1

[[A State Party which is also a Contracting Party to the Convention on the
Prevention and Puni shment of the Oinme of Genocide of 9 Decenmber 1948] [A State
Party [which accepts the jurisdiction of the Court under article 9[22] with
respect to a crine]] may lodge a conplaint [referring a [matter] [situation] in
which one or nore crinmes within the jurisdiction of the Court appear to have
been committed to] [with] the Prosecutor [alleging that [a crinme of genocide]
[such a crine] [a crime under article 5[20], subparagraphs [(a) to (d) or any
conbi nation thereof]] appears to have been committed] [and requesting that the
Prosecutor investigate the situation for the purpose of determ ni ng whether one
or nmore specific persons should be charged with the conmm ssion of such crines.]]

Option 2

[A State Party [which accepts the jurisdiction of the Court under
article 9[22] with respect to a crinme] [that has a direct interest] l|isted under
(a) to (d) below may | odge a conplaint with the Prosecutor alleging that [such a
crime] [a crine under article 5[20] [(a) to (d) or any conbination thereof]]
appears to have been committed:

(a) a State on the territory of which the act [or omi ssion] in question
occurred;

(b) a State of the custody;

(c) a State of the nationality of a suspect;

(d) a State of the nationality of victins.]
[2. A State Party, which, for a crime under article 5[20](e), has accepted the
jurisdiction of the Court pursuant to article 9[22] and is a party to the treaty

concerned nmay | odge a conplaint with the Prosecutor alleging that such a crinme
appears to have been conmitted.]

146 A/ AC, 249/ 1997/ L. 8/ Rev. 1, pp. 8-9.

147 This provision is without any prejudice to the position of delegations
with regard to "treaty crines".
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[3. As far as possible, a conplaint shall specify the relevant circunstances
and be acconpani ed by such supporting docunentation as is available to the
conpl ai nant State.]®

[4. The Prosecutor shall notify the Security Council of all conplaints |odged
under article 45[25].]

[Article 46[25 bis]™

Pr osecut or

The Prosecutor [rmay] [shall] initiate investigations [ex officio]
[proprio motu] [or] on the basis of information [obtained] [he may seek] from
any source, in particular from Governnents, United Nations organs [and
i ntergovernnmental and non-governnental organi zations]. The Prosecutor shal
assess the information received or obtained and deci de whether there is
sufficient basis to proceed. [The Prosecutor may, for the purpose of initiating
an investigation, receive information on alleged crimes under article 5[20] (a)
to (d) from Governnments, intergovernnental and non-governnental organizations,
victinms and associations representing them or other reliable sources.]]*

N.B. The terms "sufficient basis" used in this article (if retained) and
"reasonable basis'" in article 47[26] (1) should be harmonized.

Article 47[26]*

I nvestigation of alleged crines

1. On receiving a conplaint [or upon notification of a decision of the
Security Council referred to in article 10[23], paragraph 1] [or ex officio upon
any ot her substantiated infornation], the Prosecutor shall [subject to

paragraph 1 bis and ter] initiate an investigation unless the Prosecutor

concl udes that there is no reasonable basis for a prosecution under this Statute
and decides not to initiate an investigation, in which case the Prosecutor shal
so informthe [Presidency] [Pre-Trial Chanber].

N.B. The term '"reasonable basis"™ in the opening clause is also used in the
criteria listed in 1 bis (i). |If the latter is retained, a broader term in the

148 Furt her discussion on the content of a conplaint may be necessary in the
context of matters dealing with procedures. Due regard may be paid to option B
on page 110 of A/51/22, vol. I1.

140 A/ AC. 249/ 1997/ L. 8/ Rev. 1, pp. 9-10.

150 The procedure to be followed by the Prosecutor in relation to this
article may be discussed further

151 Al AC. 249/ 1997/ L. 8/ Rev. 1, pp. 14-19.
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opening clause might be necessary in order to cover all the criteria listed
under paragraph 1 bis.

[1 bis. Prior toinitiating investigation the Prosecutor shall:

(a) [notify the States Parties of any conplaint [or any decision of the
Security Council referred to in article 10[ 23], paragraph 1], and those States
Parties shall so informthe persons within their jurisdiction who are referred
to by nanme in the subm ssion; and]

(b) deterni ne whether:

(i) the conplaint provides or is likely to provide a reasonable basis [in
law or on the facts] for proceeding with a prosecution under this
Statute; and

(ii) the case is or would be adm ssible under article 11[35]; and

[(ii) bis a prosecution under this Statute would be [in the interests of
justice] [taking into account the gravity of the offences] [and the
interests of victins];

(iii) [an investigation would be consistent with the terns of any rel evant
Security Council decision]; and

(iv) to seek a prelimnary ruling fromthe Court regarding the Court's
jurisdiction if the case could | ater be challenged under
article 12[36].]

[1 ter. The Prosecutor shall not initiate an investigati on where the subm ssion
of the case to the Court is challenged under article 11[35] within one nonth of
notification under article 47[26], paragraph 1 bis (a) until the final ruling of
the Court.]
2. The Prosecutor may; %2

(a) request the presence of and question suspects, victinms and w tnesses;

(b) collect documentary and other evidence [docunents, records and
articles of evidence];

152 1t was proposed that the follow ng text be included as the first |ine of
article 47[26], paragraph 2:

"When evidence is in the territory of a State Party whose conpetent
authority is functioning properly, the Prosecutor shall request, as
necessary, the Pre-Trial Chanber to seek the cooperation of a State Party
pursuant to Part 9[7] of this Statute."
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(c)
Option 1
conduct on-site investigations;
Option 2
(i) Except as provided for in this paragraph, when evidence is in the
territory of a State, the Prosecutor shall, as necessary, seek

the cooperation of that State in order to obtain that evidence.
The Prosecutor may conduct investigations on the territory of a
State only:

a. [wWith the consent of its conpetent authorities] [upon
notification of and where necessary with the consent of its
conpetent authorities] [in accordance with Part 9[7]] [subject to
the waiver by the conpetent authorities of the requirenent of
consent];

[b. When the Pre-Trial Chanber is satisfied that conpetent
authorities to whom a request for assistance under Part 9[7] can
be transmtted are not available [or not functioning].]

[(ii) In the case of paragraph (i) (b) above, [such investigations]
[investigations of a non-conpul sory nature®®] shall be conducted
with the [concurrence] [approval] of the Pre-Trial Chanber [which
shall have regard to the views of [interested States]].
[Notification shall be given to the State in question, in
particular for the purpose of the State obtaining an extension of
the period for execution of a relevant request for judicial
assi st ance. |

[(iii) In the case of paragraph (i) (b) above, the Prosecutor may use
conmpul sory measures for collecting evidence (such as search and
sei zure and conpel ling the attendance of w tnesses) based upon a
valid warrant issued by the Pre-Trial Chanber.]

(d) take necessary neasures to ensure the confidentiality of information
or the protection of any person [, including victins];

[(d) bis The Prosecutor shall take appropriate measures to ensure the
effective investigation and prosecution of crines within the jurisdiction of the
Court, and in so doing, respect the interests and personal circunstances of
victinms and wi tnesses, including age, gender and health, and take into account
the nature of the crine, in particular, but not limted to, where it involves
sexual or gender violence or violence against children;]

153 This set of square brackets will apply if paragraph (iii) is accepted

l...
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N.B. See also article 61[43] (2) (Protection of the [accused], victims and
witnesses [and their participation in the proceedings])-

(e) as appropriate, seek the cooperation of any State or of the United
Nations, [or of any peacekeeping force that may be present in the territory
where an investigation is to be undertaken];

[(f) where docunents or information have been obtained by the Prosecutor
upon a condition as to their confidentiality, which are, or are intended to be,
used solely for the purposes of generating new evidence, agree that such
docunents or information will not be disclosed at any stage of the proceedings
unl ess the provider of the information consents.]

N.B. This paragraph, as well as articles 51[27] (5) (f) (Commencement of
prosecution), 54[30] (1 bis) (Notification of the indictment), 61[43] (9)
(Protection of the [accused], victims and witnesses [and their participation in
the proceedings]), 64[44 ter] (Confidential information), 65[45] (Quorum and
jJjudgement), 79[53] (5) ([Surrender][Transfer][Extradition] of persons to the
Court), 82[55] (5) (Other forms of cooperation [and judicial and legal [mutual]
assistance]) and 86[59] (3) (c) (Role of States in enforcement [and supervision]
of sentences of imprisonment) all relate to confidentiality and they should be
examined with a view to avoiding any duplication or contradiction.

[(g) enter into such arrangenents or agreenments, not otherw se inconsistent
with this Statute, as nmay be necessary to secure the cooperation or assistance
of a State or person in the investigation.]

N.B. In the final drafting of paragraph 2, attention should be given to
harmonizing the use of the words '"'shall™ and "may".

3. The [Presidency] [Pre-Trial Chanber] may, at the request of the Prosecutor
i ssue such subpoenas [, orders] and warrants as nay be required for the purposes
of an investigation, including a warrant under article 52[28], paragraph 1, for
the pre-indictment arrest of a suspect.

4, If, upon investigation and having regard, inter alia, to the matters
referred to in article 11[35], the Prosecutor concludes that [a case is

i nadm ssi bl e under article 11[35] or] there is [not a sufficient basis for a
prosecution] [no prinma facie case] under this Statute [or a prosecution would
not be in the interests of justice] [taking into account the interests of
victinms] and decides not to file an indictnent, the Prosecutor shall so inform
the [Presidency] [Pre-Trial Chanber], as well as the conplainant State [or the
Security Council, in a case to which article 10[23], paragraph 1, applies],
giving details of the nature and basis of the conplaint and of the reasons for
not filing an indictnent.

[4 bis. A decision referred to in paragraph 4 based on considerations of the

interests of justice shall only becone effective upon its having been confirned
by the [Presidency] [Pre-Trial Chanber] under paragraph 5 of this article.]
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5. At the request of a conplainant State [or, in a case to which

article 10[ 23], paragraph 1, applies, at the request of the Security Council,]
the [Presidency] [Pre-Trial Chanmber] [shall] [nay] review a decision of the
Prosecutor not to initiate an investigation or not to file an indictnment, and
may request the Prosecutor to reconsider the decision [but it may do so only
once] [: provided that the Prosecutor, any suspect and the conplainant State
[or the Security Council (as the case may be)] shall be informed of such review
proceedi ngs or confirmation proceedings within the contenplation of

paragraph 4 of this article which involves a decision based on consi derations of
the interests of justice and shall be entitled to submt his/her/their/its
viewpoints with regard thereto, which viewpoints shall be considered by the

[ Presidency] [Pre-Trial Chanber] in coming to its decision].

[When new information is brought to his/her attention regarding the facts in
respect of which he or she decided not to initiate an investigation or not to
institute proceedings, the Prosecutor may reconsider his/her decision.]

[5 bis. After a determination to initiate an investigation in accordance wth
article 47[26], paragraph 2, and prior to the commencenent of a trial, a State
requested by the Prosecutor to carry out investigations or a State on the
territory of which the Prosecutor intends to conduct investigations nay
chal | enge the decision of the Prosecutor to initiate an investigation before the
Pre-Trial Chanber on the grounds of lack of sufficient basis for a prosecution
under this Statute.]

6. A person suspected of a crine under this Statute shall have the right:

(a) prior to being questioned, to be inforned that the person is a suspect
[, of the conduct that the person is alleged to have committed which may
constitute a crime under this Statute] and of the rights under (b) to (d)
hereafter;

(b) to remain silent, without such silence being a consideration in the
determination of guilt or innocence;

(c) to have [at all times] [in connection with questioning] the [pronpt]
[competent] |egal assistance of the person's choosing; [or, if the person does
not have | egal assistance, to have |egal assistance assigned by the Court in any
case where the interests of justice so require, including where the person is
unabl e to secure counsel, and wi thout paynent if the person |acks sufficient
neans to pay for such assistance];

[(d) to be questioned in the presence of counsel unless the suspect has
voluntarily waived his or her right to counsel;]

(e) not to be conpelled to testify or to confess guilt nor to be subjected
to any formof coercion, duress or threat;
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(f) if questioned in a |language other than [a | anguage the person
under st ands and speaks] [his or her own | anguage], to have, free of any cost,
the assistance of a conpetent interpreter and a translation of any document on
whi ch the person is to be questioned;

(g9) not to be subjected to torture, or to cruel, inhuman or degrading
treatnent or puni shnent.

[6 bis. Evidence obtained during questioning in violation of these rights shal
under no circunstances be used in the trial unless they are favourable to the
suspect . ]

[7. (a) The Prosecutor shall fully respect the rights of suspects under the
Statute and the Rul es.

(b) [To establish the truth the Prosecutor shall [ex officio] extend the
investigation to cover all facts and evidence that are relevant to an assessnent
of the charge and to the | egal consequences that may follow. The Prosecutor
shal | investigate equally incrimnating and exonerating circunstances. ]

(c) [If the Prosecutor concludes that there is a basis for prosecution
under this Statute, he shall, in accordance with the Rules of the Court,
i nvestigate the case by seeking the cooperation of the States concerned or by
hi msel f, and such investigation shall be conducted in conformty with
international law and fully respecting the sovereignty of the States
concerned.]]**

[8. (a) A person suspected of comitting a crine within the meaning of this
St atute:

(i) shall, as soon as he is involved in an investigation or prosecuted
under this Statute, be entitled to collect all of the evidence that he
deenms necessary for his defence;

(ii) may either collect this evidence hinself or request the Pre-Trial
Chanmber of the Court to acconplish certain acts, seeking, where
necessary, cooperation fromany State Party.

The Pre-Trial Chanber may reject the request.
(b) If the suspect elects to collect the evidence hinself in accordance

with artiele26; this paragraph 3—{a), he nay apply to the Presidency for the
followi ng orders and subpoenas: [list to be inserted]]

154 Thi s paragraph will be discussed in connection with article 62[44].

155 Thi s paragraph will be discussed in connection with article 36[12].
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N.B.

- In view of the length of the article, consideration may be given to
placing some of its elements in a separate article.

- The drafting of this article might need revision in the light of the

decisions to be taken in respect of article 50[26 quater] (Functions of the
Pre-Trial Chamber in relation with investigation).

[Article 48[26 bis]™®

I nformati on on national investigations or proceedings

N.B. This title is suggested in case the article is retained.

1. States Parties shall promptly informthe Prosecutor about nationa

i nvestigations or proceedings undertaken with respect to the all eged commi ssion
of a crime within the jurisdiction of the Court. Such information shall be
confidential to the extent necessary and shall include a concise statenent of
the circumstances of the alleged crine, the identity and whereabouts of any
suspect (or accused), and the progress of the investigation or proceeding
concer ned.

2. The Prosecutor shall exam ne the information received fromthe State(s)
Party(ies) concerned and if he/she believes, having regard to the matters
referred to in article 11[35], that the conditions exist for having the Court
entertain the case, shall seek a ruling fromthe Pre-Trial Chanber and inform of
hi s/ her decision the State(s) Party(ies) concerned and the suspect (or accused).
The Prosecutor may al so request the State(s) Party(ies) concerned to provide
addi tional information about the national investigation or proceeding within a
given time, and defer a decision until he/she has exam ned such additiona

i nfornmation.

3. The States Parties to the present Statute undertake to submt periodica

reports to the Prosecutor on the neasures they have adopted which give effect to
the prosecution of crimes falling within the jurisdiction of the Court.]

[Article 49[26 ter]?®”

Deferral of an investigation by the Prosecutor

1. In the event that the Prosecutor, having regard to the matters in
article 11]35], defers an investigation, then the Prosecutor [may request that]

156 A/ AC. 249/1997/L.9/Rev. 1, p. 21
157 AV AC. 249/ 1997/L.9/ Rev. 1, p. 22.
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[may seek an order of the Court that] the relevant State nake available to the
[ Prosecutor] [Court] information on the proceedi ngs. %8

2. Any information so provided will, to the extent necessary, be kept
confidential.

3. If the Prosecutor thereafter decides to proceed with an investigation, he
or she shall notify the State in respect of whose proceedi ngs deferral has taken
pl ace. ]

[Article 50[26 quater]]?®® 1

Functions of the Pre-Trial Chanmber in relation with investigation?®t

1. [Where the Prosecutor intends to take an investigative action which may]
[ When the Prosecutor considers an investigation to] present a unique

158 The term "proceedi ngs" covers both investigations and prosecutions (see
A AC. 249/ 1997/ L. 8/ Rev.1, annex |, article 11[35], note 24).

159 This article is reproduced fromdocunent A/ AC. 249/1997/L.8/ Rev.1, p. 20,
where it appears as 26 ter. To avoid confusion, it has been renunbered as

50[ 26 quater].

160 Article 50[26 quater] was tabled by sone 15 interested del egations at
t he August 1997 neeting of the Preparatory Committee. It was witten de novo
and did not derive fromany particul ar del egation's proposal

The proposal contenplates that, in exceptional circunstances in which a
uni que opportunity appears to exist for the taking or collection of evidence,
the Pre-Trial Chanber may be involved in order to assure a fair trial/protect
the interests of the defence.

Sone del egations believed that the authority of the Pre-Trial Chanber set
out in the proposal should be exercised only to collect and preserve evi dence
for the defence. In relation to the Prosecutor's investigation, the Pre-Trial
Chanber should only intervene for the purpose of checking on the | awful ness of
the Prosecutor's conduct.

The alternative options reflect differing views as to the bal ance to be
struck between the need to ensure the Prosecutor's independence and the
desirability of conferring a linmted role on the Pre-Trial Chanber

If this proposal is adopted, it seens likely that other proposals in
relation to article 47[26] could be deleted or nay need revision. Consideration
woul d need to be given to article 47[26] (1), (2) ((a), (b), (c), (e) and (g)),
(3), (4, (4bis), (5, (5 bis) and (8).

%1 The powers contenplated by this draft provision include the power for
the Pre-Trial Chanber to seek judicial assistance froma State
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opportunity, which may not be avail able subsequently for the purposes of a
trial, to take testinony or a statenent froma w tness, or to exam ne, collect
or test evidence, [the Prosecutor shall] [, if the suspect/accused has not been
identified or is not available] informthe Pre-Trial Chanber; and] the Pre-Trial
Chanber, on the request of the Prosecutor, [or a suspect,] [or on its own
initiative,] may take such measures as nay be necessary to assure the efficiency
and integrity of the proceedings, and in particular to protect the rights of the
def ence.

2. These measures may include the power:

(a) to nmake [orders] [recomendati ons] [orders and recommendati ons]
regardi ng procedures to be foll owed,

(b) to direct that a record be nade of the proceedi ngs;
(c) to appoint an expert to assist;

(d) to authorize counsel for a suspect to assist, or where suspects have
not been identified or have not designated counsel, appoint a |lawer to attend
and represent the interest of the defence;

(e) to nane one of its nenbers [or an avail abl e judge of the Court]:

(i) to observe and nake [orders] [recommendations] [orders and
recomrendati ons] regarding the collection and preservati on of evidence
or the questioning of persons;

(ii) to decide on questions of law, or

(iii) to take such other actions as nmay be necessary to collect or preserve
evi dence [favourable to the defence] [relevant to the case].

Option: [Wen in the course of a proceeding a uni que opportunity presents
itself to collect evidence, the Pre-Trial Chanber may, at the request of the
Prosecutor or of the suspect, nane one of its nenbers or an avail abl e judge of
the Court to take necessary neasures to collect or preserve evidence, while
respecting the rights of the defence.]

3. [If any [order] [recommendation] [order and recommendation] of the
Pre-Trial Chanber is breached or is not conplied with, the Pre-Trial Chanber
may:

(a) reject the admissibility of any evidence obtained as a result or
consequence of such a breach or non-conpliance; or

(b) consider such breach or non-conpliance in respect of whether any

wei ght shoul d be attached to any evidence obtained as a result or consequence of
such breach or non-conpliance.]
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Article 51[27]*
Commrencenent of prosecution
1. If upon investigation [in the course of an investigation] the Prosecutor

having regard to the matters referred to in article 11[35], concludes that [the
case is admi ssible, and] [a case does exist against one or nore persons naned, ]
[there is a prina facie case] [there is sufficient evidence that could justify a
conviction of a suspect, if the evidence were not contradicted at trial,] [which
t he accused could be called on to answer and that is desirable in the interests
of justice that the case should proceed], the Prosecutor shall file with the
Regi strar an indictnment containing a concise statenent of the allegations of
fact and of the crine or crines with which the suspect is charged in respect of
each of the persons referred to, their name and particulars, a statenment of the
al l egations of fact against them and the characterization of these facts within
the jurisdiction of the Court and shall be acconpani ed by [rel evant]

[sufficient] evidence collected by the Prosecutor for the purposes of
confirmation [of the indictment] by the [Presidency] [Pre-Trial Chanber].

[2. The [Presidency] [Pre-Trial Chanber] shall exami ne the indictnent, any
amendnent and any supporting naterial and determ ne whet her:

(a) whether [a prima facie case exists] [there is sufficient evidence that
could justify a conviction of a suspect, if the evidence were not contradicted
at trial] [there is strong evidence agai nst the accused] with respect to a crine
within the jurisdiction of the Court; and

(b) whether+ having regard, inter alia, to the natters referred to in
article 11[35], the case should on the information avail able be heard by the
Court [if the Court has not yet ruled on this issue];

[(c) whether it is desirable in the interests of justice that the case
shoul d proceed;]

If so, it shall [by majority/consensus] confirmthe indictnent and establish a
trial chanmber in accordance with article 33[9] [, and informthe Presidency].]

[2 bis. Any State concerned may chal | enge the decision of the Prosecutor to
file an indictment before the Pre-Trial Chanber on grounds of inconsistency with
this Statute.]

[2 ter. After the filing of an indictrment, the Pre-Trial Chanber shall [in any
case] [if the accused is in custody or has been judicially rel eased by the Court
pending trial] notify the indictnent to the accused, [set a deadline prior to
the confirmation hearing, until which the Prosecutor and the defence nay add new
evi dence [for purposes of such confirmation hearing]], and set a date for the
review of the indictnment. The hearing shall be held in the presence of the

182 Al AC, 249/ 1997/ L. 8/ Rev. 1, pp. 21-25.
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Prosecutor and the accused, as well as his/her counsel, subject to the
provi sions of paragraph 4 bis. |In the hearing, the accused shall be allowed to
object to the indictnent and criticize the material on which it is based.

Fol l owi ng the hearing, the Pre-Trial Chanber may:
(a) confirmthe indictnent inits entirety;

(b) confirmonly part of the indictnent [and anend it], by giving a
different qualification to the facts;

[(c) order further investigation];
(d) refuse to confirmthe indictnent.

Wien it confirnms the indictnent inits entirety or in part, the Pre-Trial
Chanber shall commt the accused to the Trial Chanber for trial on the
indictnent as confirnmed. Confirmation of indictnent shall uphold the warrants
i ssued earlier, except if the Court decides otherwise.]

3. If, after any adjournment that nmay be necessary to allow additiona
material to be produced, the [Presidency] [Pre-Trial Chanber] decides not to
confirmthe indictnent, it shall so informthe conplainant State [or, in a case
to which article 10[23] (1) applies, the Security Council].

[If it does not confirmthe indictnment, all the warrants issued prior to the
deci sion of non-confirmation shall cease inmmediately to have effect.]

[3 bis. The disnmissal of a count in an indictnment shall not preclude the
Prosecutor from subsequently bringing a new indictnent based on the acts
underlying that count if supported by additional evidence.]

[ 4.
Option 1

The [Presidency] [Pre-Trial Chanmber] may [, on its own or] at the request
of the Prosecutor amend the indictnment [, in which case it shall make any
necessary orders to ensure that the accused is notified of the anendment and has
adequate time to prepare a defence] [after hearing the accused, provided that
the Trial Chanber is satisfied that the accused is not prejudiced in his rights
to defend hinself].]

Option 2

Prior to the confirmation of the indictnent by the Pre-Trial Chanber, the
Prosecutor may anend or withdraw the indictment. [The accused shall be inforned
of the withdrawal as well as of any anendment. 1In the event of withdrawal, the
Pre-Trial Chanmber may, under the provisions provided for in article 47[26], ask
the Prosecutor to reconsider his/her decision.]
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After the confirmation of the indictnment, the Prosecutor may amend the
indictnent only with the pernission of the Pre-Trial Chanber, and after notice
to the accused. |If the Prosecutor is seeking to add additional charges or to
substitute nore serious charges for those in the confirmed indictnment, the new
or anended charges nmust be confirmed by the Pre-Trial Chanber in accordance with
the procedures for confirmation of the indictnent set out in paragraph [...].

After the commencenent of the trial, the Prosecutor may withdraw the
indi ctnent or certain charges within the indictnent only with the perni ssion of
the Trial Chanber].

[In case of withdrawal of the indictnment after the confirmation thereof,
new prosecution may be instituted for the same of fence only based upon a newy
di scovered material evidence which was not available to the Prosecutor at the
time of the withdrawal in the interest of the defence.]

N.B. Consideration may be given to limiting paragraph 4 to the main
principles regarding amendment and withdrawal of the indictment while addressing
the details in the Rules.

[4 bis.* \Wen one or nore of the accused has fled or cannot be found, and when
all reasonabl e steps have been taken to informthe accused, the Pre-Trial
Chanmber may still hold a hearing in order to exam ne whether it shall confirm
the indictment. |In that case, the accused cannot be represented by counsel

Wien it confirnms the indictnent, inits entirety or in part, against an
accused who has fled or cannot be found, the Pre-Trial Chanber shall issue a
warrant to search for, arrest and transfer the accused, which is tantanmunt to
committing himto the Trial Chanber for trial.]

[4 ter. Anyone who has [personally] suffered [direct] injury caused by a crine
subnmitted to the Court, [the legal representatives of victinms, victins'

rel atives, successors and assigns,] may informthe [Prosecutor] [and the]
[Pre-Trial Chanber] in witing of the acts having caused injury to hinfher/them
and the nature and anmount of the |osses which he/she/they has/have sustai ned.

Wien it confirnms the indictnent, inits entirety or in part, the Pre-Tria
Chanmber may order provisional neasures which may be necessary [in order to
enabl e a Trial Chanber, upon a subsequent conviction,] to conpensate the victim
designated in the above paragraph. For that purpose, the Pre-Trial Chanber
shal | seek the cooperation of the interested States.

Such provisions shall also apply when the accused has fled or cannot be
found. ]

163 The Working G oup decided to defer the consideration of paragraph 4 bis
of article 51[27] for such tine as article 56[37] is considered.
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N.B. Paragraph 4 ter should be considered together with article 66[45 bis]
(Compensation to victims).

5. The [Presidency] [Pre-Trial Chanber] [Trial Chanber] nay nake any further
orders required for the conduct of the trial, including an order

(a) determning the |anguage or | anguages to be used during the trial
(b)
Option 1

requiring the disclosure to the defence [of the rel evant evidence that the
def ence requests] within a sufficient time before the trial to enable the
preparation of the defence, of [relevant] docunentary or other evidence
avai l able to the Prosecutor [, whether or not the Prosecutor intends to
rely on that evidence] [which the Prosecutor intends to rely upon]; [if the
Prosecutor fails to conply with an order under this subparagraph, the
evidence in question will be inadmssible at the trial;]

Option 2

save in respect of docunments or information referred to in article 47[26],
paragraph 2 (f), and subject to subparagraph (f) below, requiring the

di scl osure to the defence of docunents or information which are either
considered [material] [relevant] to the preparation of the defence, or are
i ntended for use by the Prosecutor at trial or were obtained fromthe
accused; %4

(c) providing for the exchange of infornmation between the Prosecutor and
the defence, so that both parties are sufficiently aware of the issues to be
decided at the trial

(d) providing [, at the request of either party or a State, or at the
i nstance of the Court on its own volition,] for the protection of the accused,
victinse and wi tnesses and of confidential information

(e) providing [, at the request of either party or a State, or at the
i nstance of the Court on its own volition,] for the protection and privacy of
victinms and w t nesses;

[(f) providing, at the request of either party or a State, or at the
i nstance of the Court of its own volition, for the non-disclosure or protection
of docunents or information provided by a State the disclosure of which would
[endanger] [prejudice] the national security or national defence interests of a
State in accordance with criteria to be specified in rules nmade pursuant to this
Statute.]

164 TQuaere: definition of "relevant” for the Rul es?]
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N.B. Subparagraphs (d), (e) and (F) of paragraph 5 could be consolidated
further.

Article 52[ 28] 1

Arrest
1. At any tine after an investigation has been initiated, the [Presidency]
[Pre-Trial Chanber] may at the request of the Prosecutor issue a warrant for the
pre-indictment arrest of a suspect if there are reasonabl e grounds® %7 to
bel i eve that:

(a) the suspect has committed a crinme within the jurisdiction of the
Court; and

(b) taking the suspect into custody is necessary to ensure that the
suspect does not:

(i) fail to appear for trial
[(ii) [interfere with or destroy evidence;]?®
[(iiT1) [intimdate] [influence] w tnesses or victins;]
[(iv) engage in collusion with acconplices;] or
[(v) [continue to conmt a crime within the jurisdiction of the Court.]?®

[The Pre-Trial Chanmber nay al so issue a warrant of judicial supervision in order
to place a person under restrictions of liberty other than arrest.]'

165 A/ AC. 249/ 1997/ L. 9/ Rev. 1, pp. 23-25.

166 The term "reasonabl e grounds" was understood to enbody objective
criteria.

167 Some del egations preferred other terns such as "serious reasons".

168 Some del egations suggested that subparagraphs (ii), (iii) and (iv) could
be nmerged under a nore general formulation such as "obstructing or endangering
the investigation or the court proceedings".

169 Some del egations favoured addressing situations in which the accused nay
be harnmed or at risk. Qher delegations stated that the accused coul d be
adequately protected under article 61[43].

170 1t was suggested that this provision could be del eted because it is
addressed in article 53[29], paragraph 5.
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[ No person shall be subjected to arbitrary arrest or detention. Nor shall any
person be deprived of his liberty except on such grounds and in accordance wth
such procedures as are established by the rules of the Court.]?*

2. (a) The warrant for the pre-indictnent arrest shall be deened to have

| apsed and the request for the pre-indictnent arrest of a suspect shall be
deermed to have been withdrawn if [the indictment has not been confirnmed] [a
post -i ndi ct ment warrant has not been served] within [30] [60] [90] days of the
arrest, or in exceptional circunstances such longer tine up to a total of [60]
[90] days as the [Presidency] [Pre-Trial Chanber] may allow

(b) 1In the case of a State Party which has notified the Court under
article 80[53 bis] (1 bis) that it can surrender pre-indictment, the warrant for
the pre-indictment arrest of a suspect shall be deened to have been withdrawn if
[the indictnment has not been confirmed] [a post-indictment warrant has not been
confirned] [a post-indictment warrant has not been served] within [30] [60] [90]
days of the surrender, or in exceptional circunstances such longer tine up to a
total of [60] [90] days as the [Presidency] [Pre-Trial Chanber] may allow

If the Prosecutor decides not to indict the suspect or the [Presidency]
[Pre-Trial Chanber] decides not to [confirmthe indictment] [not to issue a
post-indictnment warrant], the Prosecutor shall immediately advise the custodial
State of that fact.?'?

3. " Qpeni ng cl ause"

Option 1

[In the case where no pre-indictnent warrant has been obtained,] [Prior to
the confirmation hearing,] [As soon as practicable] [after the confirmation of
the indictment], the Prosecutor shall seek fromthe [Presidency] [Pre-Trial
Chanber] a [post-indictnent] warrant for the arrest and transfer of the accused.
The [Presidency] [Pre-Trial Chanber] shall issue such a warrant unless it is
satisfied that:

Option 2

Upon confirmation of the indictnent, a warrant for the arrest of the
accused shall be issued by the Pre-Trial Chanber, unless, having heard the views
of the Prosecutor, it is satisfied that:

(a) the accused will voluntarily appear for trial and none of the other
factors in paragraph 1 (b) are present]; or

711t was suggested that this provision could be noved to article 47[26],
par agr aph 6.

72 1t was suggested that the questions of release and re-arrest could be
addressed in another provision of this Statute.
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(b) there are special circunstances naking it unnecessary for the tine
being to issue the warrant.

4, The Court'™ shall transmt the warrant to any State where the person nay be
| ocated, along with a request for the provisional arrest, or arrest and
[surrender, transfer, extradition] of the person under Part 9[7].

5. [Pre-indictnment and post-indictnent warrants nmay al so be issued when the
accused is a fugitive. In this case, the post-indictnment warrant issued by the
Pre-Trial Chanber shall have the effect of an international warrant and shall be
di ssemi nated by all appropriate nmeans. Wen the accused is apprehended, the
authorities shall proceed as provided for in Part 9[7].]

6. [A post-indictnent warrant shall remain in effect until the date of the
judgerment. The effects of the warrant delivered by the Pre-Trial Chanber shal
not be interrupted by the actions challenging the subm ssion of cases to the
Court.]

Article 53[29]

Pre-trial detention or rel ease

1. [The States [Parties] [in which the person is |ocated] [and in which the
crime was committed] shall be notified of a warrant issued by the Pre-Trial
Chanber.] The State that has received a pre- or post-indictnment warrant and a
request for the arrest of a person under article 52[28] (5) shall inmmediately
[in accordance with its laws]'® [[and] in accordance with the provisions of Part
9[7] of this Statute] take steps to arrest the suspect [on the basis of the
warrant issued by the Court or by obtaining a domestic warrant for arrest based
on the Court's warrant and request].'’®

1% The term "Court" is understood to include its constituent organs,
i ncluding the Prosecutor, as defined in article 29[5].

174 N AC. 249/ 1997/ L. 9/ Rev. 1, pp. 26-27.

175 Under article 52[28] (5), a warrant for pre-indictment arrest is
forwarded to the State in which the individual sought may be | ocated, along with
a request for provisional arrest or transfer/surrender under Part 9[7]. |If
Part 9[7] specifies the extent to which national [aws apply to requests for
provi sional arrest or transfer/surrender, it will be unnecessary to treat this
i ssue here as well.

176 The issue of whether a State can decline to arrest and detain a person,

pendi ng resol ution of a challenge under article 12[36], could be dealt with in
that article.
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[1 bis. The Prosecutor nmay, with the consent of the Pre-Trial Chanber, execute
a warrant for arrest by himor herself only in cases where the conpetent
authority of the State Party concerned may not be available or may be

i neffective.]'”

2. A person arrested shall be brought pronptly before a conpetent judicia
authority in the custodial State who shall determine, in accordance with the |aw
of that State, that the warrant applies to that person and the person has been
arrested in accordance with the proper process and that the person's rights have
been respect ed.

3. The person shall have the right to apply to [the conpetent judicia
authority in the custodial State] [the Pre-Trial Chanber] for interimrel ease
pendi ng [surrender] [transfer] [extradition] [in accordance with its nationa
law]. [The custodial State shall take into account the views of the Prosecutor
[and Court] on interimrel ease.]

N.B. The term '"Court"™, if retained in this paragraph, should be clarified.
4, After the [decision to] [surrender] [transfer] [extradite] to the Court,

the person nmay apply to the [Presidency] [Pre-Trial Chanber] for interimrel ease
pending trial

5. The person shall be detained unless the [Presidency] [Pre-Trial Chanber] is
satisfied that the person will voluntarily appear for trial and none of the
other factors in article 52[28] (1) (b) are present. |If it decides to release

the person, it may do so with or without conditions [or may issue a warrant of
judicial supervision restricting the person's liberty other than by arrest].

[ The [Presidency] [Pre-Trial Chanber] shall also, onits own initiative, review
its ruling periodically. |If satisfied that changed circunstances require that
the ruling be nodified, it nay order any neasure provided for in paragraph 4.]

N.B. Reference to "any measure provided for in paragraph 4" should be
revised in the light of the current language of paragraph 4.

6. (a) The [Presidency] [Pre-Trial Chanber] nmay, either of its own initiative
or at the request of the person concerned or the Prosecutor, nodify its ruling
as to detention [, judicial supervision] or conditional release in effect at
that tine.

[(b) The person nmay be detained prior to trial for a maxi num of one year
however, this period may be extended up to an additional year by the
[ Presidency] [Pre-Trial Chanber] if the Prosecutor can denonstrate that he or

77 This provision raises a host of issues, including under what conditions
the Prosecutor should be able to exercise such authority, whether the Prosecutor
woul d have adequate resources to do so, and whether such issues should be
addressed el sewhere in the Statute.
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she will be ready for trial within that period and can show good cause for the
del ay. ]

(c) The person and the Prosecutor nmay appeal the [Presidency's] [Pre-Tria
Chanber's] determnation regarding rel ease or detention to the Appeal s Chanber

7. I f necessary, the [Presidency] [Pre-Trial Chanber] nmay issue a warrant of
arrest to secure the presence of an accused who has been rel eased.

8. A person arrested may apply to the [Presidency] [Pre-Trial Chanber] for a
determination of the |awful ness under this Statute of any arrest warrant or
order of detention issued by the Court. |If the [Presidency] [Pre-Trial Chanber]
decides that the arrest or detention was unlawful under the Statute, it shal
order the rel ease of the person, [and nay award conpensation] [in accordance
with article ...].%®

9. [A person arrested shall be held, pending trial or release on bail, in an
appropriate place of detention in the arresting State, in the State in which the
trial is to be held, or if necessary in the host State.] [Once ordered
[surrendered] [transferred] [extradited] by the custodial State, the person
shall be delivered to the Court as soon as possible, and shall be held in an
appropriate place of detention in the host State or other State in which the
trial is to be held.]

Article 54[30]*7° 80

Notification of the indictnent

N.B. It might be necessary to broaden the title of this article to cover
the whole of its content.

1. The [Prosecutor] [Registrar] shall ensure, where necessary with the
cooperation of national authorities, that a person who has been arrested is
personal |y served, as soon as possible after being taken into custody, wth

certified copies of the followi ng docunents, rHr—atanguage—understoodbythat

persen [in a |language that the accused understands] [in his own | anguage]:

178 A nunber of issues were raised regardi ng conpensation, including whether
it should be mandatory or discretionary, whether it should be granted even when
the Prosecutor acted in good faith, whether such determination is not
appropriate until the judgenent becomes final and whether granting conpensation
may prevent the Prosecutor fromdiligently carrying out his or her duties

7o A AC. 249/1997/L. 8/ Rev. 1, pp. 25-27.
180 The wording of this article mght be nodified in the Iight of the

decisions to be taken as regards the question of hearing of the confirmation of
an indi ct nment.
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(a) in the case of the pre-indictment arrest of a suspect, [a statenent of
the grounds for the arrest] [the warrant of arrest or restriction of liberty];

(b) in any other case, the confirned indictnent;

(c) a statenent of the [accused' s] [arrested person's] rights under
[articles 47[26] or 60[41] of] this Statute and the Rules [, as applicable].

[1 bis. An indictment shall be made public, except in the follow ng situations:

(a) The [Presidency] [Pre-Trial Chanber] may, at the request of the
Prosecutor, order that there be no public disclosure of the indictnent until it
is served on the accused, or in the case of joint accused, on all the accused.
In exercising its discretion, the [Presidency] [Pre-Trial Chanber] shall take
account of all relevant factors, including the potential for pre-arrest flight
of an accused, destruction of evidence and harmto victins or witnesses if the
indi ctnent is nade public;

(b) ¥ The [Presidency] [Pre-Trial Chanber] nay, at the request of the
Prosecutor, also order that there be no disclosure of an indictnent, or part
thereof, or of all or any part of any particular docunent or infornmation, if
satisfied that the nmaking of such an order is required to give effect to a
provi sion of the Rules, to protect confidential information obtained by the
Prosecutor, or is otherwise in the interests of justice.]

2. In any case to which paragraph 1 (a) applies, the indictment shall be
served on the accused as soon as possible after it has been confirned.

3. I f, 60 days after the indictment has been confirned, the accused is not
in custody pursuant to a warrant issued under article 52[28] (3), or for some
reason the requirements of paragraph 1 cannot be conplied with, the [Presidency]
[Pre-Trial Chanber] [the Registrar] [may] [shall] on the application of the
Prosecut or prescribe sone other manner of bringing the indictment to the
attention of the accused.

=

181 The contents of this subparagraph could becone the subject matter of the
provi si on being negotiated on questions of confidentiality, disclosure and
protection of information

182 The matter concerning a specific deadline may be nore appropriate for
the rul es of procedure.
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[5. [The accused +s] [Anyone suspected of committing a crinme within the meaning
of this Statute-shalH—be] shall be entitled:

(a) to be informed pronptly of the nature and cause of the charge agai nst
hi mor her [and be questioned in a | anguage whi ch he understands, and, to this
end, to have the free assistance of a conpetent interpreter, and to be provided
free of charge with a translation of the docunents on the basis of which he is
bei ng questioned or that show why a neasure infringing upon his liberty or
property has been proposed];

(b) [to have adequate time and facilities for the preparation of his or
her defence and to communicate with counsel;] [to be assisted pronptly by a
| awyer of his own choosing, or, if he does not have sufficient neans to pay for
one, by a lawyer appointed by the [Pre-Trial Chanber of the] Court;]

(c) [before being questioned, or when a measure infringing upon his
l'iberty or property has been proposed and brought to his attention, to be fully
informed of the charges against himand the rights to which he is entitled under
paragraph 1 of this article.]]
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PART 6. THE TRI AL

Article 55[32]

Pl ace of trial

N.B. This article was not considered by the Preparatory Committee in 1997.

| LC draft

Unl ess ot herwi se deci ded by the Presidency, the place of the trial will be
the seat of the Court.

O her proposals contained in A/51/22, vol. 1]

Conpetent organ and criteria to decide the place of the trial

1. Unl ess ot herwi se decided in accordance with paragraph 2, the place of the
trial will be the seat of the Court.

2. The [Presidency] [Ceneral Assenbly of the States parties] may authorize the
[Trial Chamber][Court] to [exercise its functions at a place other than the seat
of the Court] [sit in a State Party other than the host State] [for a particular
case][where it will ensure the efficient conduct of the trial and is in the
interests of justice] [or] [when travel by the nenbers of the Court is likely to
nmake the proceedings sinpler and | ess costly]. %

3. [(a) The Presidency of the Court shall nake inquiries with the State Party
that appears likely to receive the Court.

[(b) After the State Party likely to receive the Court has agreed, the
deci sion [under the precedi ng paragraph] to hold a session away fromthe Court’s
seat shall be taken by the General Assenbly of the States Parties, which shal
be inforned either by one of its nenbers, the Presidency, the Prosecutor or the
General Assenbly of the Judges of the Court.]

4, Wth the express agreenent of the State Party receiving the Court, the
privileges, immunities and facilities provided for in article [10[23]?] shal
continue to be effective when the Court holds a session pursuant to [this
article] [the three precedi ng paragraphs].

184 P, 150.

185 This rai ses a nunber of issues, including the need for agreenent of
States Parties or the host State for a trial chanber to exercise its function
away fromthe seat of the Court and whether authority to initiate such a step
should rest with the President or the trial chanber
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5. The provisions of this article shall also apply to non-party States which
after inquiries by the Presidency, state that they agree to receive the Court
and to grant the privileges, imunities and facilities provided for in article
[10[ 23] 7].

N.B. Some of the issues raised in the proposals may be dealt with in the
Rules.

Article 56[37]

Trial in presence of the accused

Comment: There appear, in essence, to be three options regarding trials
in absentia which have energed to date, in addition to the ILC draft, that
appear in the Report, volunme Il. The ILC text and the proposed options are set
out bel ow

N.B. The ILC text as such could be deleted since it seems to have been
superseded by the options that were developed as a consequence of the
discussions at the Preparatory Committee.

I LC draft
1. As a general rule, the accused should be present during the trial
2. The Trial Chanber nmay order that the trial proceed in the absence of

the accused if:

(a) the accused is in custody, or has been rel eased pending trial
and for reasons of security or the ill-health of the accused it is
undesirable for the accused to be present;

(b) the accused is continuing to disrupt the trial; or

(c) the accused has escaped fromlawful custody under this Statute or
has broken bail.

3. The Chanber shall, if it nmakes an order under paragraph 2, ensure that
the rights of the accused under this Statute are respected, and in
particul ar:

(a) that all reasonable steps have been taken to informthe accused
of the charge; and

(b) that the accused is legally represented, if necessary by a | awer
appoi nted by the Court.

186 A/ AC. 249/ 1997/L. 8/ Rev. 1, p. 27.
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4.1 | n cases where a trial cannot be hel d because of the deliberate
absence of an accused, the Court may establish, in accordance with the
Rul es, an Indictnent Chanber for the purpose of:

(a) recording the evidence;

(b) considering whether the evidence establishes a prina facie case
of a crime within the jurisdiction of the Court; and

(c) issuing and publishing a warrant of arrest in respect of an
accused agai nst whoma prina facie case is established.

5. If the accused is subsequently tried under this Statute:

(a) the record of evidence before the Indictment Chanber shall be
adm ssi bl e;

(b) any judge who was a menber of the Indictment Chanber may not be a
menber of the Trial Chanber.

Option 1
The trial shall not be held if the accused is not present. %
Option 2
CGeneral rule
1. As a general rule, the accused shall be present during the trial

Excepti ons

2. In exceptional circunmstances, the Trial Chanber may order that the tria
proceed in the absence of the accused, if the accused, having been present at
t he comrencenent of the trial thereafter

(a) has escaped fromlawful custody or has broken bail; or

[(b) is continuing to disrupt the trial.]?®®

187 The questions addressed in paragraphs 4 and 5 may be better dealt with
in the context of the pre-trial proceedi ngs.

188 (ption 1 prohibits trial in absentia without any exception; like
option 2, it would deal with procedures needed to preserve evidence for trial as
a matter separate fromtrial in absentia

189 Some proponents of option 2 do not agree that this should necessarily be
a basis for a trial in absentia.
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Ri ghts of the accused
3. The Trial Chanber shall, if it makes an order under paragraph 2, ensure

that the rights of the accused under this Statute are respected, and in
particular that the accused is legally represented, if necessary by a | awyer
appoi nted by the Court. %

Proceedi ngs to preserve evi dence!®

Subsequent trial 2

Option 3
1. As a general rule, the accused should be present during the trial
2. In exceptional circunmstances, the Trial Chanber may, in the interests of

justice [at the request of the Prosecutor] [proprio nmotu or at the request of
one of the parties] order that the trial proceed in the absence of the accused,
if the latter, having been duly infornmed of the opening of the trial

(a) Requests to be excused from appearing for reasons of serious
ill-health;

(b) Disrupts the trial
(c) Does not appear on the day of the hearing;

(d) wunder detention has, when summoned for the date of the trial, refused
to appear without good reason, and nade it particularly difficult to bring him
to the Court; or

In the event that the accused is convicted following a trial held in his
absence, the Trial Chanber may issue a warrant for the arrest and transfer of
the accused for the purposes of executing the judgenent. The decision taken
under the provisions of this paragraph shall be communicated to the accused and
may be appeal ed.

1% This provision foll ows paragraph 3 of the ILC draft, except that it
om ts subparagraph (a), regarding steps to informthe accused of the charges.
This is unnecessary under this option since a trial in absentia is pernmtted
only if the accused was present at the commencenent of the trial, a stage at
which the indictment is to be read out.

%1 There is no separate proposal to preserve evidence for trial. This
could be dealt with as part of pre-trial proceedings, and woul d not necessarily
be confined to situations where the accused is absent.

192 Under this option, there would be no second trial following a tria
in absenti a.
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3. The Trial Chanber shall, if it makes an order under paragraph 2, ensure

that the rights of the accused under this Statute are respected, and in
particul ar:

(a) that all reasonable steps have been taken to informthe accused
of the charge; and

(b) that the accused is legally represented, if necessary by a | awer
appoi nted by the Court.

4, Wien the accused has not been duly informed of the opening of the trial and
when all reasonabl e steps have been taken to informthe accused of the charges,
the Trial Chanber may al so, in very exceptional circunstances, [at the request
of the Prosecutor] [proprio nmotu or at the request of one of the parties], order
that the trial proceed in the absence of the accused when required in the
interests of justice or the interests of the victinmns.

The accused may not then be represented by a | awer of the accused' s choosing,
but the judge presiding over the Trial Chanber may appoint a |l awer on his own
not i on.

Wien the accused, having been judged in accordance with the above provisions, is
taken prisoner or is arrested, the decisions taken in his absence by the Tria
Chanber shall be null and void in all their provisions. The evidence subnmitted
during the trial held in the absence of the accused may not be used, during the
second trial, to establish the charges |evelled against the accused, except
where it is inpossible for the depositions to be nade a second tine or where the
evi dence cannot agai n be produced.

Nevert hel ess, the accused may agree to the decision if the sentence pronounced
in his absence is less than or equal to 10 years of inprisonnent.

Ootion 4
1. The accused shall have the right to be present at the trial, unless the

Trial Chanber, having heard such submi ssions and evidence as it deens necessary,
concl udes that the absence of the accused is deliberate.

2.1 The Trial Chanber shall, if it nakes an order under (paragraph 2), ensure
that the rights of the accused under this Statute are respected, and in
particul ar:

(a) that all reasonable steps have been taken to informthe accused
of the charge; and

(b) that the accused is legally represented, if necessary by a | awer
appoi nted by the Court.

198 This is paragraph 3 of the ILC text, which requires consequenti al
adj ustnents to be harnoni zed with the text of this Option.
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Article 57[38]

Functi ons and powers of the Trial Chanber

1. At the commencenent of the trial, the Trial Chanber shall:
(a) have the indictnent read,

(b) ensure that articles 51[27] (5) (b) and 54[ 30] have been conplied with
sufficiently in advance of the trial to enable adequate preparation of the
def ence;

(c) satisfy itself that the other rights of the accused under this Statute
and the Rul es have been respected;

(d) allowthe accused to enter a plea of not guilty or to nake an
adm ssion of guilt before the Trial Chanber [and should the accused fail to do
so, enter a plea of not guilty on his or her behal f].

2. The Chanber shall ensure that a trial is fair and expeditious and is
conducted in accordance with this Statute and the Rules, with full respect for
the rights of the accused and due regard for the protection of victins and

W t nesses.

[2 bis. The President of the Trial Chanber shall control and direct the
hearing, and deci de upon the manner by which evi dence shall be produced by the

parties. In all circunstances, the President shall have the duty to remain
i mpartial.]
3. The Trial Chanber may, subject to the Rules, hear charges against nore than

one accused arising out of the same factual situation

4, The trial shall be held in public, unless the Trial Chanber determn nes that
certain proceedings be in closed session in accordance with article 43, or for
the purpose of protecting confidential or sensitive information which is to be
given in evidence. The deliberations of the Court shall renain confidential

5. The Trial Chanber shall, subject to this Statute and the Rules, have,
inter alia, the power on the application of a party or of its own notion to:

(a) issue a warrant for the arrest and transfer of an accused who is not
already in the custody of the Court;

(a) bis exercise the same powers as the Pre-Trial Chanber regarding
neasures that restrict the liberty of a person

(a) ter terninate or nodify any warrants issued by the Pre-Trial Chanber

194 A AC. 249/ 1997/L. 8/ Rev. 1, p. 32.
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(a) quater rule on any prelinminary notions, and such ruling shall not be
subject to interlocutory appeal except as provided for in the Rules;

N.B. See the last paragraph of article 12[36] (4)(Challenges to the
jJjurisdiction of the Court or the admissibility of a case) for any possible
inconsistency with subparagraph 5 (a) gquater.

(b) require the attendance and testinony of witnesses, and the production
of docunents and other evidentiary materials by obtaining, if necessary, the
assi stance of States as provided in this Statute;

[(b) bis order the production of further evidence to that already
collected prior to the trial or presented during the trial by the parties;]

(c) rule onthe admissibility or relevance of evidence;
(d) protect confidential information; and
(e) maintain order in the course of a hearing.

The provisions of article 51[27], paragraph 5 (f), will apply
nutatis nutandis for the purposes of orders sought under subparagraph (d) above.

5 bis. [The Trial Chanber nay refer pre-trial issues under this article to the
Pre-Trial Chanber for resolution.]

6. The Trial Chanber shall ensure that a conplete record of the trial, which

accurately reflects the proceedings, is nmaintained and preserved by the
Regi strar.

Article 58[38 bis]*®

Proceedi ngs on an adnission of guilt

1. Wiere the accused nakes an admi ssion of guilt under article 57[38],
paragraph 1 (d), the Trial Chanber shall determ ne whether

(a) the accused understands the nature and consequences of the adm ssion
of guilt and whether the admi ssion is voluntarily nmade after sufficient
consultation with defence counsel; and

(b) the admission of guilt is [firmy] supported by the facts of the case
that are contained in:

(i) the indictment and in any supplenentary naterials presented by the
Prosecutor, and which the accused adnits; and

195 A/ AC. 249/ 1997/L. 8/ Rev. 1, p. 32.
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(ii) any other evidence, including the testinmony of w tnesses, presented by
the Prosecutor or the accused.

2. Wiere the Trial Chanber is satisfied that the matters referred to in
paragraph 1 are established, the Trial Chanber shall consider the admi ssion of
guilt, together with any additional evidence presented and adnmitted, as an
adm ssion of all the essential facts that are required to prove the crine to
whi ch the admission of guilt relates, and [may] [shall] convict the accused of
that crine.

3. Wiere the Trial Chanber is not satisfied that the matters referred to in
paragraph 1 are established, the Trial Chanber shall order that the trial be
conti nued under the ordinary trial procedures provided by this Statute, and
shal | consider the adm ssion of guilt not to have been made [and shal | [ may]
remt the case to another Trial Chanber].

4, Wiere the Trial Chanber is of the opinion that a nmore conplete presentation
of the facts of the case is otherwise required in the interests of justice, in
particular the interests of the victins, the Trial Chanber may request that the
Prosecut or present additional evidence, including the testinmny of wtnesses, or
may order that the trial be continued under the ordinary trial procedures
provided by this Statute and, in the latter situation, shall consider the

adm ssion of guilt not to have been nade [and shall [nmay] renit the case to

anot her Trial Chanber].

5. Di scussions between the Prosecutor and the defence regardi ng nodification
of the charges in the indictment, acceptance of the adnission of guilt by the
accused, or the penalty to be inposed shall not be legally binding on the
Chanber . 19

Article 59[40]*

Presunption of innocence®®

Everyone shall be presuned innocent until proved guilty in accordance wth
law. The onus is on the Prosecutor to establish the guilt of the accused beyond
a reasonabl e doubt . *°

1% Concerns were expressed about this paragraph and it was suggested that
its fornulation should continue to be exani ned.

197 A AC. 249/ 1997/L. 8/ Rev. 1, p. 33.

1% The final provision of A/51/22, vol. Il, p. 194, requiring a finding of
guilt by a mgjority of the Trial Chanber, could be addressed in article 65[45].

199 Reservations were expressed regarding the phrases "in accordance with
[ aw' and "beyond a reasonabl e doubt" contained in the |ILC text.
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Article 60[41]20°
Ri ghts of the accused
1. In the determnation of any charge under this Statute, the accused is

entitled [, in addition to any rights afforded to a suspect under this Statute,]
to a public hearing, having regard to [article 57[38] and] article 61[43], 2 and
to a fair hearing by an independent and inpartial tribunal, and to the foll owi ng
m ni mum guarantees in full equality: 2%

(a) to be informed pronptly and in detail, [in a |anguage that the accused
understands] [in his own | anguage], of the nature, cause and content of the
char ge;

(b) to have adequate tine and facilities for the preparati on of the
def ence, and to communicate freely with counsel of the accused's choosing, in
confi dence; 2°3

(c) to be tried w thout [undue] [unreasonable] delay and to enjoy a speedy
trial;

(d) subject to article 56[37] (2), to be present at the trial, to conduct
the defence in person or through | egal assistance of the accused' s choosing, to
be inforned, if the accused does not have | egal assistance, of this right and to
have | egal assistance assigned by the Court in any case where the interests of
justice so require, including where the person is unable to secure counsel, and
wi t hout paynent if the accused |acks sufficient means to pay for such
assi st ance;

(e) to exami ne, or have exam ned, the prosecution wtnesses and to obtain
the attendance and exami nation of w tnesses for the defence under the sane
conditions as witnesses for the prosecution; [In addition the accused shall al so
be entitled to present any other evidence;]

(f) if any of the proceedings of or documents presented to the Court are
not in a |l anguage the accused understands and speaks, to have, free of any cost,

200 AJAC. 249/ 1997/ L. 8/ Rev. 1, p. 34.

201 The matters relating to the exceptions concerning a public hearing could
be addressed in article 57[38]. The matters in section A on pp. 195 and 196 of
A/ 51/ 22, vol. IIl, could be considered under article 57[38].

202 A proposal was nmade that, as to subparagraphs (a)-(g) of paragraph (1)
of article 60[41] in the abbreviated conpilation the wordi ng of subparagraphs
(a)-(g) of paragraph (3) of article 14 of the International Covenant on G vil
and Political Rights should be used as such

203 The question of privileged communications could be addressed in the
context of article 62[44].
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the assistance of a conpetent interpreter and such translations as are necessary
to neet the requirenents of fairness;

(g9) not to be conpelled to testify or to confess guilt and to remain
silent, w thout such silence being a consideration in the determnation of guilt
or innocence;

[[(h) to make an unsworn statenent in his or her defence, if desired] [to
declare in his or her defence, but [need] [shall] not take an oath to speak the
truth]];

[(i) to request the Pre-Trial Chanmber or, after the comencenent of the
trial, the Trial Chanber to seek the cooperation of a State Party pursuant to
Part 9 [7] of this Statute to collect evidence for hinher;]

[(j) no reverse onus or duty of rebuttal shall be inposed on the accused.]

N.B. See also the second paragraph of article 61[43] (5) (Protection of the
[accused], victims and witnesses [and their participation in the proceedings])
for any possible inconsistency with subparagraph 1 (§)-

2. [ Excul pat ory evi dence] [Evidence which shows or tends to show the

i nnocence] [or nitigate the guilt] of the accused or may affect the credibility
of prosecution evidence that becomes available to the Procuracy prior to the
conclusion of the trial shall be [nade available] [disclosed] to the defence.

In case of doubt as to the application of this paragraph or as to the

adm ssibility of the evidence, the Trial Chanber shall decide. [The provisions
of article 51[27], paragraph 5 (f), will apply nutatis nutandis for the purposes
of a decision nade under this subparagraph.]

[3. The right of all persons to be secure in their hones and to secure their
papers and effects against entries, searches and seizures shall not be inpaired
by the Court except upon warrant issued by the [Court] [Pre-Trial Chanber], on
the request of the Prosecutor, in accordance with Part 9[7] or the Rules of the
Court, for adequate cause and particularly describing the place to be searched
and things to be seized, or except on such grounds and in accordance wth such
procedures as are established by the Rules of the Court.]

[4. No person shall be deprived of life or liberty, nor shall any other
crimnal penalty be inposed, without due process of |aw]2*

204 The rights addressed in paragraphs 3 and 4, which are of a genera
nature, should perhaps be located in another part of the Statute. 1In addition
paragraph 4 could be reformulated.
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Article 61]43]2%%
Protection of the [accused], victins and witnesses
[and their participation in the proceedi ngs]
1. The Court shall take the necessary neasures available to it to protect the

accused, victins and witnesses and may to that end conduct cl osed proceedi ngs or
all ow the presentati on of evidence by electronic or other special means.

Not wi t hst andi ng the principle of public hearings, the Court may order that
t he proceedings be closed, in the interest of the accused, the victins or the
witnesses. [ln canera hearings are nandatory when they are requested by an
accused who was a minor at the tinme of the comm ssion of the acts or at the
request of a victimof sexual violence.]

N.B. To avoid repetition, the proposals under this paragraph may be merged
to read as follows:

1. The Court shall take the necessary measures available to it to protect
the accused, victims and witnesses. Notwithstanding the principle of
public hearings, the Court may to that end conduct closed proceedings or
allow the presentation of evidence by electronic or other special means.
[In camera hearings are mandatory when they are requested by an accused who
was a minor at the time of the commission of the acts or by a victim of
sexual violence.]

2. [ The Prosecutor shall, in ensuring the effective investigation and
prosecution of crimes, respect and take appropriate neasures to protect the
privacy, physical and psychol ogical well-being, dignity and security of victins
and witnesses, having regard to all relevant factors, including age, gender and
health, and the nature of the crinme, in particular, whether the crinme involves
sexual or gender violence. These neasures will be consistent with the rights of
t he accused. ]

N.B. See also article 47[26] (2) (d bis) (Investigation of alleged crimes).

3. The Court shall take such measures as are necessary to ensure the safety,
physi cal and psychol ogi cal well-being, dignity and privacy of victinms and
witnesses, at all stages of the process, including, but not limted to, victins
and witnesses of sexual and gender violence. However, these neasures [nay not]
[shall not] be [inconsistent with] [prejudicial to] the rights of the accused.

4, [The Court [shall] [rmay] permit the views and concerns of the victimto be
presented and considered at appropriate stages of the proceedi ngs where their
personal interests are affected in a manner which is consistent with the rights
of the accused and a fair and inpartial trial.]?2®

205 AJAC. 249/ 1997/ L. 8/ Rev. 1, p. 36.

206 Sone del egations thought that there should be further reflection on the
par agr aph
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[5. The Victins and Wtnesses Unit, established under article 37[13] of this
Statute, shall provide counselling and other assistance to victins and witnesses
and advi se the Prosecutor and the Court on appropriate neasures of protection
and other matters affecting their rights. These measures may extend to famly
nmenbers and others at risk on account of testinmony given by such witnesses.]?”

[6. Notwithstandi ng paragraph 1 of article 51[27], if disclosure of any

evi dence and/or any of the particulars referred to in that paragraph wll
probably lead to the security of any witness or his/her famly being gravely
endangered, the Prosecutor may, for purposes of these proceedings, w thhold such
particulars and submt a summary of such evidence. Such a summary shall, for
purposes of any later trial proceedings before the Court, be deened to form part
of the particulars of the indictment.]

[7. The rules of procedure shall include provisions giving effect to the United
Nati ons Declaration of Basic Principles of Justice for Victims of Gine and
Abuse of Power. ]

[8. Legal representatives of victinms of crimes have the right to participate in
the proceedings with a view to presenting additional evidence needed to
establish the basis of crimnal responsibility as a foundation for their right
to pursue civil conpensation.]

N.B. This paragraph should be reviewed in the light of the discussions on
article 66[45 bis] (Compensation to victims).

9. A State may make an application for necessary nmeasures to be taken in

respect of the protection of its servants or agents and the protection of
sensitive information

Article 62]44]2°#

Evi dence

1. Before testifying, each witness shall, in accordance with [or as excepted
by] the Rules, give an undertaking as to the truthful ness of the evidence to be
gi ven by that witness. 2%

2. +—bis The testinony of witness at trial shall be given in person, except to
the extent provided by the neasures set forth in article 61[43] or in the rules

207 This issue will be addressed in the context of the organization of the
Court.

208 AJ AC. 249/ 1997/ L.9/Rev.1, p. 30. There was no tinme to discuss in the
Worki ng Group paragraphs 3 to 6 of this article.

209 Many del egations were of the view that the subject matter of this
paragraph was nore appropriate to be dealt with in the Rules of Procedure.
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of evidence. These neasures shall not be [prejudicial to] [inconsistent with]
the rights of the accused. 2 21!

3. [ The Court has the authority and duty to call all evidence that it

consi ders necessary for the determnation of the truth.]2? [It] The Court nmay
[also] require to be informed of the nature of any evidence before it is offered
so that it may rule on its relevance or admissibility [after hearing the parties
to the case]. [The Court may base its decision only on evidence subnitted and
di scussed before it at the trial.]*®

4, The Court shall not require proof of facts of common know edge but may take
judicial notice of them?2“#

5. Evi dence obtai ned by nmeans of a serious violation of this Statute or of
other rules of international |aw [or by means which cast substantial doubt on
its reliability] [or whose admission is antithetical to, and would seriously
damage, the integrity of the proceedings] [or by nmeans which constitute a
serious violation of internationally protected human rights] [or which have been
collected in violation of the rights of the defence] shall not be admi ssible. 2%

210 It was suggested that article 61[43] could be drafted in a nore detail ed
or descriptive manner.

211 Sone del egations expressed their concern about the possibility of
allowing witnesses to testify without revealing personal data.

212 This provision is neant to indicate that the rel evant evi dence cannot be
determi ned by the parties alone, but has also to be determned by the Court's
eval uation of the necessary depth of investigation and determ nation of the
facts. This is, of course, basically a civil |aw concept, but del egations
shoul d bear in mnd the additional historical dinmension and truth-finding
m ssion of the Court.

213 These provisions mght be better placed in article 65[45].
24 1t was questioned whether this provision was strictly necessary.

215 This is an attenpt to merge the additional proposals (paragraph 5,
subparagraphs 2 to 5) concerning the adm ssibility of evidence with the ILC
draft. It was felt that it would be better to refer to "rules of internationa
aw' than to single out the International Covenant on Cvil and Politica
Ri ghts, although this will of course be the main focus of this rule. The
formula "internationally protected human rights" is intended to cover non-treaty
standards as well and would therefore be broader than "international |aw'
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[Wth regard to defences open to the accused under the general principles of
crimnal lawin this Statute, the onus of proof shall be on the accused, subject
to a preponderance of probability as applicable in civil cases.]?*¢

N.B. See also article 60[41] (1) () (Rights of the accused) for any
possible inconsistency with the second indent of paragraph 5.

[6. The Court has, in case of evidence obtained by national authorities, to
presume irrebuttably that the national authorities acted in accordance with the
donestic provisions. The Rules of Court shall address the adnissible notions
agai nst this presunption.]

Article 63[ 44 Dbi S] 217 218 219

O fences against the integrity of the Court

1. The Court shall have jurisdiction over the follow ng offences against the
integrity of the Court:

(a) perjury commtted during the course of its proceedings;

(b) influencing, inpeding or retaliating against officials of the Court;
(c) obstructing the functions of the Court; and

(d) contenpt conmitted during the course of its proceedings.

2. The Court may inpose a termof inprisonment not exceedi ng [ X nont hs/year s]
[or a fine, or both].

3. The offences referred to in this article shall be tried before a Chanber
ot her than the Chanber in which the alleged of fences were committed. The rules
shal | determine the applicable procedure for these of fences.

N.B. See the N.B. on article 5[20] (Crimes within the jurisdiction of the
Court).

218 Such a provision might be better placed either under article 59[40] or
in the context of "Gounds for excluding crimnal responsibility" in the part
dealing with general principles of crimnal |aw.

217 Del egations favoured the options that the Court shall have jurisdiction
over offences against its integrity but the precise fornulation of this article
nust be further reflected upon. There was a view that these offences required
further definition in the Statute. Sone previous proposals in this respect nay
be found on pages 44 to 46 of the abbreviated conpilation of August 1997.

28 AV AC. 249/ 1997/L.9/Rev. 1, p. 31

218 Additional discussions are needed on this article.
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[Article 64[44 ter]?? 2

Confidential information

N.B. This title is suggested in case the article is retained.
1. Any person heard or exam ned by the Trial Chanber nmay invoke restrictions
provided for in his national |aw and designed to prevent the disclosure of
confidential information connected with national defence or national security.

2. The Trial Chanber may ask the State of which the persons being heard or
exam ned are nationals whether it confirms their claimto be bound to secrecy.

If the State confirns to the Trial Chanber that an obligation of secrecy
exi sts, the Chanber shall note this fact.

3. The provisions of the preceding paragraphs shall also apply to execution of
a request for judicial assistance nade under Part 9[7] of this Statute.]

Article 65[45] 2%

Quorum and j udgenent 2 224

1. A quorum consi sts of [at |east four] [all] nenbers of the Trial Chanber
[ The judgement shall be given only by judges who have been present at each stage
of the trial before the Trial Chanber and throughout its deliberations.]

220 AJ AC. 249/ 1997/ L.9/ Rev. 1, p. 32.
221 Additional discussions are needed on this article.
222 A AC. 249/ 1997/ L.9/ Rev. 1, p. 32.

222 The present text was put forward by individual delegations in order to
sinplify the existing text and to show nore clearly which are the various
options. The proposal does not constitute as such a new substantive proposal

224 Throughout this article, "Court" has been replaced with "Trial Chanber".
Deci sions by the Pre-Trial Chanber (as well as its conposition) and by the
Appeal s Chanber are dealt with el sewhere. Furthernore, it is questionable
whet her this article should only address judgenents or whether it should al so
cover other (procedural) decisions. As currently drafted, it only deals with
j udgenent s.
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[1 bis. [The Trial Chanber's judgenent shall be based on its evaluation of the
evi dence and the entire proceedings.] [The judgement shall not exceed the facts
and circunstances described in the indictment or its anendnent, if any.]]?%*

2.

Option 1

The [decision] [judgenent] shall be taken by [a nmajority] [at |east three] of
t he judges.

Option 2

Al'l judges nust concur in a decision as to conviction [or acquittal] and at
| east three judges must concur as to the sentence to be inposed.

Option 3

Al'l judges nust concur in a decision as to conviction [or acquittal] as well as
to the sentence to be inposed.

3 226

Option 1

If after a sufficient tine for deliberation a Chanber which has been reduced to
four judges is unable to agree on a decision, it may order a new trial

Option 2

If the required majority for a decision as to conviction or the sentence to be
i nposed cannot be reached, the opinion which is nore favourable to the accused
shal | prevail

[3 bis. The Trial Chanber shall pronounce its findings separately for each
charge in the indictnent. |f several accused are tried together, the Chanber
shall rule separately on the case of each of them]

4, The deliberations of the Trial Chanber shall remain [secret]
[confidential].

5. The judgenent shall be in witing and shall contain a full and reasoned
statenent of the findings [on the evidence] and conclusions. [It shall be the

225 This is a new paragraph addressing two proposal s which are noved here
fromarticle 65[45](5) in the abbreviated conpilation and fromthe revised
article 62[44](3).

226 Thi s paragraph would only be necessary if nmajority decisions are allowed
and a quorum coul d consi st of an even nunber of judges.

PURL: https://www.legal-tools.org/doc/7ba9a4/



A AC. 249/ 1998/ L. 13
Engl i sh
Page 122

sol e judgenent issued] [It nmay contain dissenting opinions], and shall be
delivered in open court.

[Article 66[45 bis]

Conpensation to victins]

N.B. This title is suggested in case the article is retained.

N.B. The following provisions of the draft Statute are also related to this
issue:

Article 51[27] (4 ter) (Commencement of prosecution).

Article 61[43] (8) (Protection of the [accused], victims and witnesses [and
their participation in the proceedings])-

Article 68[A] (d) (Applicable penalties).
Article 69[47 bis] (vi) (Penalties applicable to legal persons).
Article 72[47 ter] (c) (Fines [and assets] collected by the Court).

Article 85[58] (second paragraph) (General obligation regarding recognition
[and enforcement] of judgements).

Article 86[59 ter] (1) (Enforcement of fines and forfeiture measures).

Proposal s contained in A/51/22, vol. Il and in DPs (1997)

N.B. At the request of the Chair of the Working Group on Procedural Matters
during the last session (December), the delegations that submitted the proposals
below agreed to consolidate them and submit a revised text for consideration by
the Working Group at the March/April session.

Proposal 1
GeFFpensat 'I on fer_- the ”i et 'I H¢B227
1. The Registrar shall transmt to the conpetent authorities of the States

concerned the judgement by which the accused was found guilty of an of fence
whi ch caused damage to the victim

2. The victims or his successors and assigns may, in accordance with the
applicable national law, institute proceedings in a national jurisdiction or any
ot her conpetent institution in order to obtain conpensation for the prejudice
caused to them

227 AI51/22, vol. II, p. 224.
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3. The judgenment of the Court shall be binding on the national jurisdictions
of every State party as regards the crimnal liability of the person convicted

and the principles relating to conpensation for damage caused to victins and the
restitution of property unlawfully acquired by the person convicted.

Proposal 2
GeFFpensat 'I on te ”i et 'I H¢B228
1. Wiere necessary, the Trial Chanber shall al so deternine the scope and

extent of the victimzation and establish principles relating to conpensation
for damage caused to the victins and to restitution of property unlawfully
acquired by the person convicted, in order to allow victins to rely on that
judgerment for the pursuit of appropriate fornms of reparation, such as
restitution, conpensation and rehabilitation, either in national courts or

t hrough their governnents, in accordance with national |aw.

2. If the national conpetent authorities are no |longer able, due to their
total or partial collapse or unavailability, to proceed upon the judgenent, the
Court shall do so directly.

Proposal 3
Reparations®
1. (a) The Trial Chanber shall, in accordance with this Statute and the Rul es of

the Court, determ ne whether a nonetary award, or any other award by way of
reparations, should be nade against a convicted person to a victimor victins of
acrime in respect of which that person has been convicted.
(b) A nonetary award may be conprised of:
(i) a punitive el enent;
(ii) a conpensatory el enent;
(iii) both.
(c) An order for reparations may include:

(i) an order for restitution of property by the convicted person to a
victimof the crine(s) in question

(ii) any other order which the Court considers appropriate.

2. In making an order under this article, the Trial Chanber shall also
determi ne whether, in order to give effect to its order, it is necessary to

28 A AC. 249/ 1997/ WG, 4/ DP. 3.
29 A AC. 249/ 1997/ WG, 4/ DP. 13.
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request protective nmeasures, including the tracing, freezing or seizure of
proceeds, property and assets and instrunentalities of the person convicted, or
of any assignee of his assets where the Trial Chanber is satisfied that there is
prima facie evidence that the assignnment was nmade in order to defeat any
protective order which the Court m ght request.

3. Bef ore maki ng any award or orders under this Article, the Court shall take
account of any witten or oral representations nade:

(a) by or on behalf of the convicted person

(b) by or on behalf of any person directly affected by any order which the
Trial Chanber may wi sh to make

(c) by or on behalf of the victimor victins.

4, In appropriate cases, the Trial Chanber may, in accordance with the Rul es
of Court, require a victimto describe the basis on which conpensati on or any
ot her order under this Article is sought.

5. The judgenments of the Trial Chanber naki ng awards or orders under this
Article will be transmtted by the Registrar to the conpetent authorities of the
State or States with which the convicted person appears to have a direct
connection either by reason of nationality or domicile or habitual residence or
by virtue of the location of the convicted person's assets.

6. A victim or his successors or his assigns, may, in accordance wth
applicable national |aw, pursue their remedi es under the relevant law. To that
end, States parties shall take the necessary neasures to ensure that judgenents
of the Trial Chanber have binding force.

Article 67[46]

Sent enci ng

N.B. This article as such was not considered by the Preparatory Committee
in 1997.

| LC draft

1. In the event of a conviction, the Trial Chanber shall hold a further
hearing to hear any evidence relevant to sentence, to allow the Prosecutor and
the defence to nmake submi ssions and to consider the appropriate sentence to be
i nposed.

. . . ’ . . ch
: A |npeflng SeU‘e“ef fhe Fe-al Q;anFel_swgu!ﬁ t?ke_lnte account ?u he
convi-eted-person:
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O her proposals contained in A/51/22, vol. 11]2%
1. [In the event of a conviction, the Trial Chanber shall hold a further

hearing [pre-sentencing hearing] to hear any evidence relevant to sentence, to
all ow the Prosecutor and the defence to make submnissions and to consider the

appropriate sentence to be inposed.] Fhe—Trial—Chanber—shouldtakeinte—-acecount
sueh—factors—as—the—gravity—of the—erime—andtheindividual—eireunstances—of—

t he
comv-eted—person [ These subm ssions may go to aggravati on, extenuation or
mtigation evidence, or the issue of rehabilitation.]

1 bis. [At such hearing the Parties shall ordinarily present submssions in the
fol | owi ng manner:

(a) presentation by the Prosecutor

(b) presentation by the defence;

(c) prosecution rebuttal

(d) defence surrebuttal

(e) argument by the Prosecutor on sentence;
(f) argument by the defence on sentence.]

2. [The Trial Chanber may inpose the penalties provided for in the Statute.]

3———[The Frial—Chanber—shall—indi-cate—whether—multiple-—sentences—shall- be
served—conseeut-i-vely—er—coneurrenthy- |
4, [ The sentence shall be pronounced in public and in the presence of the

convi cted person. ]

N.B. The deleted texts seem to be redundant in view of similar provisions
included in article 70[BCE] (Determination of the sentence), where they may be
more appropriately placed.

#0 P, 226.
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PART 7. PENALTI ES
N.B. In the Working Group on Penalties there were no discussions on the

structure of the articles. The following structure is proposed for
consideration:

Article 68[A]>*
Fhe—penalties
Applicabl e penalties

N.B. This title is suggested for consideration.

The Court may inpose on a person convicted under this Statute [one or nore
of the following penalties] [the followi ng penalty]:

(a)®* [atermof life inprisonment or inprisonment for a specified nunber
of years;]

[a maxi mum term of inprisonment of [30] years;]

[a definite termof inprisonment between [20] and [40] years [, unless
this is reduced according to the provisions of this Statute]?23]

[The Court may attach to the sentence of inprisonnent a minimum period during
whi ch the convicted person may not be granted any [rel ease under rel evant
provi sions of Part 10 [8] of the Statute].]

[In the case of a convicted person under the age of 18 years at the tinme of the
conmm ssion of the crine, a specified termof inprisonment of no nore than
20 years];

B AN AC 249/1997/L.9/ Rev. 1, p. 67.

222 To neet concerns of several delegations regarding the severity of alife
sentence or a long sentence of inprisonment, it was suggested that Part 10[8],
article 89[60], should provide a mandatory mechani sm by which the prisoner's
sentence woul d be re-exam ned by the Court after a certain period of tine, in
order to deternmi ne whether he or she should be released. |In this way, the Court
could al so ensure the uniformtreatnent of prisoners regardl ess of the State
where they served their sentence.

2% The view was expressed that if such a provision providing for m ninum
sentencing is included, there should be a reference to factors that nmay reduce
the m ni num sentence. In such a case, the list of relevant factors shoul d be
exhaustive. It was suggested that anong those factors could be the foll ow ng:
(i) dimnished nental capacity that falls short of exclusion of crimna
responsibility; (ii) the age of the convicted person; (iii) as appropriate,
duress; and (iv) the subsequent conduct of the convicted person.
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[ When i nposing a penalty on a person under the age of 18 years [at the tine of
the commi ssion of the crinme], the Court shall deternine the appropriate neasures
to ensure the rehabilitation of the offender]2*

N.B. The two preceding paragraphs should be harmonized with article 20[E]
(Age of responsibility).

[(b) Afine [in addition to a sentence of inprisonment on conviction of a
crime under article 5[20]]];%%*®

[(c)

(i) [[disqualification fromseeking public office for the person's
termof inprisonment and any further period of tinme that may be
i nposed] [in the nodality and to the extent that the penalty
coul d be inposed in accordance with the laws of the State in
whi ch such a penalty is to be enforced];]?2®

(ii)= a forfeiture of [instrunentalities of crime and] proceeds,
property and assets obtained by crimnal conduct, w thout
prejudice to the rights of bona fide third parties. [Wen the
whol e or part of the [instrumentalities of crime or] proceeds,

284 The foll owi ng proposal s were made which should be treated either under
age of responsibility or the jurisdiction of the Court:

"[ The Court shall have no jurisdiction over those who were under the
age of 18 years at the tinme they are alleged to have conmitted a crinme
whi ch woul d ot herwi se cone within the jurisdiction of the Court]
[; however, under exceptional circunmstances, the Court nmay exercise
jurisdiction and inpose a penalty on a person aged 16 to 18 years, provided
it has determ ned that the person was capabl e of understanding the
unl awf ul ness of his or her conduct at the tinme the crine was committed]."

N.B. See article 63[44 bis] (Offences against the integrity of the Court).

2% Sone del egations held the view that such a provision would give rise to
difficult issues of enforcenent.

27 The ternms in this provision should be brought into line with simlar
terns used el sewhere in this Statute once those provisions are finalized.
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property, assets nentioned in ... cannot be forfeited, a sum
of money equival ent thereto may be coll ected.]; 2

[(d) Appropriate forms of reparation]

[[without prejudice to the obligation on every State to provide reparation in
respect of conduct engaging the responsibility of the State]®*° [or reparation
t hrough any other international arrangement], appropriate forns of reparation
[,[including] [such as] restitution, conpensation and rehabilitation]]?2*

N.B. If retained, subparagraph (d) should be examined in the context of the
discussions on article 66[45 bis] (Compensation to victims).

[(e) (Death penalty)]
Ooption 1

[death penalty, as an option, in case of aggravating circunstances and when the
Trial Chanber finds it necessary in the light of the gravity of the crinme, the
nunber of victins and the severity of the damage. ]

Option 2

No provision on death penalty.

2% |t was suggested that forfeiture not be included as a penalty, but
i nstead be included as a nechani smwhich the Court would request States to use
with regard to execution of an order for reparations. According to this view, a
provision on forfeiture could be considered as a separate paragraph of this
article or elsewhere in the Statute.

2% |t was suggested that there was no need for such a clause relating to
State responsibility, since it was already dealt with in the context of rules on
indi vidual criminal responsibility (see A/ AC 249/1997/L.5, article 17[B a. to
d.], para. 4).

240 A nunber of del egations suggested that the Statute shoul d address the
i ssue of reparations to victinms and their fanmlies. Opinions were divided as to

whet her this issue should be dealt with in the context of penalties. It was
suggested that it could usefully be dealt with within the franework of the
Worki ng Goup on Procedural Matters. |t was also noted that the issue of

reparations had a bearing on rules of enforcenent in Part 10[8]. A nunber of
del egati ons expressed the view that there mght be nmerit in dealing with these
issues in a unified way focusing on all the issues related to conpensation
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[Article 69[47 bis] 2t 242 243

Legal—persens

Penal ties applicable to I egal persons

N.B. This title is suggested for consideration if the article is retained.
A legal person shall incur one or nore of the follow ng penalties:
(i) fines;

[(ii) dissolution;]

[(iii) prohibition, for such period as determ ned by the Court, of the
exercise of activities of any kind;]

[(iv) closure, for such a period as determ ned by the Court, of the prenises
used in the comm ssion of the crime;]

[(v) forfeiture of [instrunentalities of crinme and] proceeds, property and
assets obtained by crimnal conduct;?*] [and]

[(vi) appropriate forns of reparation]. 2]

N.B. Subparagraph (vi) should be examined in the context of compensation to
victims.

241 A AC. 249/ 1997/ L.9/Rev. 1, F on page 71

222 I nclusi on of a provision on such penalties would depend on the outcone
of considerations in the context of individual crimnal responsibility for |ega
per sons.

2% |t was suggested that such provisions may give rise to issues of
enforcenent in the context of Part 10[8].

244 See footnote 238 concerning forfeiture for natural persons. There nay
be nmerit in adopting a unified approach in both provisions, including all
rel evant qualifications.

245 See footnote 238 concerning reparation in the context of natura
persons. There may be nerit in adopting a unified approach in both provisions,
including all relevant qualifications.
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Article 70[ BCE] 2

Determ nati on of the sentence

N.B. This title is suggested for consideration.

, | ritiaat : s

1. In determining the sentence, the Court shall, in accordance with the Rul es
of the Court, take into account such factors as the gravity of the crine and the
i ndi vi dual circunstances of the convicted person. 2¥

. | .

2. In inmposing a sentence of inprisonnent, the Court shall deduct the time, if
any, previously spent in detention in accordance with an order of the Court.

The Court may deduct any tine otherw se spent in detention in connection with
conduct underlying the crinme.

N.B. See also article 13[42] (3) (Non bis in idem).
E e . : Liiol s
3. Wien a person had been convicted of nore than one crime, the Court shall

Option 1

[ pronounce a single sentence of inprisonnent [not exceeding the maxi mum
sentence prescribed for the gravest crime] [, increased by hal f]]

246 A AC. 249/ 1997/ L.9/Rev.1, B and C on page 70 and E. on page 71

27 |t may be inpossible to foresee all of the rel evant aggravating and
mtigating circunstances at this stage. Many delegations felt that factors
shoul d be el aborated and developed in the rules of the Court, while severa
ot her del egations expressed the view that a final decision on this approach
woul d depend upon the nechani sm agreed for adopting the Rules. Anmong the
factors suggested by various del egations as having rel evance were: the inpact
of the crime on the victins and their famlies; the extent of damage caused or
t he danger posed by the convicted person's conduct; the degree of participation
of the convicted person in the conm ssion of the crine; the circunstances
falling short of exclusion of crimnal responsibility such as substantially
di m ni shed nmental capacity or, as appropriate, duress; the age of the convicted
person; the social and econonic condition of the convicted person; the notive
for the commi ssion of the crine; the subsequent conduct of the person who
committed the crinme; superior orders; the use of mnors in the conm ssion of the
cri me.
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Option 2

[indicate whether multiple sentences of inprisonnent shall be served
consecutively or concurrently.]

[Article 71[D]2® 2

Applicable national |egal standards

Option 1

In determining the length of a termof inprisonment or the anpbunt of a fine
to be inposed, [or property to be forfeited,] the Court [rmay have regard to the
penal ties provided for by law of] [shall inpose the highest penalty provided for
by the | aw of either]:

(a) [the State of which the convicted person is a national];

(b) [the State where the crine was conmtted;] [or]

(c) [the State which had custody of and jurisdiction over the accused.]

[In cases where national |aw does not regulate a specific crinme, the Court will
apply penalties ascribed to anal ogous crinmes in the sane national |aw. ]

Option 2

No provision on national |egal standards.]?°

298 A AC. 249/ 1997/ L.9/Rev. 1, D on page 70

2% |t was suggested that this issue should be dealt with only in the
context of article 14[33] on applicable national |aws. Another suggestion was
to nove this issue to section B above. Mbreover, the view was held that this
ki nd of provision should be avoi ded altogether

280 Consi deration could be given to inserting an express provision to this
effect.
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[Article 72[47 ter]?® 22

Fi nes [and assets] collected by the Court

Fines [and assets] collected by the Court may be transferred, by order of
the Court, to one or nore of the follow ng:

[(a) [as a matter of priority,] a trust fund [established by the
Secretary-CGeneral of the United Nations] or [administered by the Court] for the
benefit of victinse of the crime [and their famlies];]

[(b) a State the nationals of which were the victinms of the crine;]

[(c) the Registrar, to defray the costs of the trial.]]

N.B. This article should be examined in the context of compensation to
victims.

FArtele =

N.B. Paragraph (a) should be deleted as it is already reflected in the
second paragraph of article 85[58] (General obligations regarding recognition
and enforcement of judgements) and may be more appropriately placed there.

21 AV AC. 249/ 1997/ L.9/Rev. 1, G on page 72.

22 |t was suggested that there nay be options other than (a) and (b) as to
the manner in which fines or assets collected by the Court could be distributed
to victins.

23 A AC. 249/ 1997/ L.9/Rev. 1, H on page 72.

254 |t Was S||ggest ed that aII the |55||e5 eent a| Hed heFe Mh| eh i Hel “de
Hter—aHa—recogni-ti-en—of judgerent—shouldbe—dealt—wi-th—+nthe—econtext— of
part—8-on—enforcenent—of—sentences.
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N.B. The above text of paragraph (b) should be deleted as it is already
reflected in article 838[59 ter](1) (Enforcement of fines and forfeiture
measures) and may be more appropriately placed there.

ter] (1)

N.B. The preceding two paragraphs have been moved to article 88[59
(Enforcement of fines and forfeiture measures).
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PART 8. APPEAL AND REVI EW

N.B. The articles in this part will be considered by the Preparatory
Committee at the March/April session.

Article 73[48] >

Appeal agai nst judgenment or sentence?®

1. A [decision] [conviction] under article 65[45] nmay be appealed [to the
Appeal s Chanber], in accordance with the Rules, as provided for bel ow

(a) The Prosecutor nay nmake such an appeal [w thout any specified
grounds;] [on the follow ng grounds:

(i) procedural error,
(ii) error of fact, or
(iii) error of law]

(b) The convicted person nmay make such an appeal [without any specified
grounds.] [on the follow ng grounds:

(i) procedural error,
(ii) error of fact, or
(iii) error of law]

1 bis. A [decision] [sentence] under Part 7[article 47] may be appealed [to the
Appeal s Chanber], in accordance with the Rules, by the Prosecutor or the

convi cted person on the ground of disproportion between the crine and the
sentence. [In the case of an appeal of sentence, the Appeals Chanber may al so
render a decision on conviction.]

1ter.

Option 1

The Prosecutor or the convicted person may, in accordance with the Rules, appeal
[to the Appeal s Chanber] against a decision rendered in absentia under
article 56[37].

255 A AC. 249/ 1997/ L. 9/ Rev. 1, pp. 35-37.

2% The present text was put forward by individual delegations in order to
sinplify the existing text and to show nore clearly which are the various
options. The proposal does not as such constitute a new substantive proposal.

l...
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Option 2

The Prosecutor or the convicted person may not appeal against a decision
rendered in absentia under article 56[37] except that an appeal agai nst
judgerment given on the nerits in the absence of the accused shall be allowed if
the accused accepts the judgenent or was represented during the trial before the
Trial Chanber by defence counsel appointed by the accused.

2. Unl ess the Trial Chanber otherw se orders, a convicted person shall remain
in custody pending an appeal

[2 bis.

Option 1

In case of an acquittal, the accused shall be rel eased i mediately.

If, at the tinme the judgenent is pronounced, the Prosecutor advises the
Trial Chanber in open court of his or her intention to file notice of
appeal, the Trial Chanber may, at the request of the Prosecutor, issue a
warrant for the arrest of the acquitted person to take effect imediately.

The Trial Chanber shall not issue an arrest warrant unless it is satisfied
that the acquitted person may not be readily returned to custody if
judgerent is reversed

Option 2

(a) |If the accused is acquitted, sentenced to paynent of a fine or
sentenced to a termof inprisonment already covered by the period in
detention, the accused shall be released inmrediately unless he is retained
for another case by the organs of the Court or by the judicial authorities
of a State Party.

(b) 1In all other cases, the Trial Chanber may, if the circunstances
justify prolongation of a measure of security, by a special reasoned
decision, maintain the detention of the accused. |In this case, so |long as
the judgerment is not final and during appeal proceedings, if any, the

convi cted person shall remain in detention until such tine as the period of
detention equals the sentence handed down. However, the convicted person
has the right to challenge custody by appealing at any tine.]

[3. The sentence shall begin to run fromthe day it is pronounced. However, as
soon as notice of appeal is given, the enforcenent of the judgenent shal

t hereupon be stayed until the decision on appeal has been delivered, the

convi cted person meanwhile remaining in detention

If, by a previous decision of the Trial Chanber, the convicted person has been
rel eased, or is for any other reason at liberty, and he or she is not present
when the judgenent is pronounced, the Trial Chanber shall issue a warrant for
his or her arrest.
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Execution of the judgenent shall be suspended during the period allowed for
appeal and for the duration of the appeal proceedings.]?”

[4. The Appeal s Chanber may hear interlocutory appeals on the grounds provided
for in article 57[38].]

Article 74 49] >

Proceedi ngs on appea

1. The Appeal s Chanber has all the powers of the Trial Chanber

[ The Rules of Procedure and Evi dence that govern proceedings in the Tria
Chanbers shall apply nutatis nutandis to proceedings in the Appeal s Chanber.]

[ The Rules of Procedure and Evi dence that govern proceedings in the Tria
Chanbers shall apply nutatis nutandis to proceedi ngs provided by the precedi ng
two paragraphs. Further rules that govern those proceedi ngs shall be provided
for in the Rules of Court.]

[On the notion of a party, the Appeal s Chanber nmay authorize the presentation of
new evi dence, which was not available at the tinme of trial, if it considers that
the interests of justice so require.]?®

2. If the Appeal s Chanber finds that the proceedi ngs appeal ed fromwere unfair
or that the decision is vitiated by error of fact or law, it nay:

(a) if the appeal is brought by the convicted person, reverse or anend the
decision, or, if necessary, order a newtrial

(b) if the appeal is brought by the Prosecutor against an acquittal, order
a newtrial

[ Those defences shall only be admissible if already raised in the Trial Chanber
or if resulting fromthe proceedings in that Chanber.]

3. If in an appeal against sentence the Chanber finds that the sentence is
mani festly disproportionate to the crime, it may vary the sentence in accordance
with Part 7[article 47].

4, The deci sion of the Chanber shall be taken by a mgjority of the judges, and
shall be delivered in open court [on a date of which notice has been given to

27 These matters could instead be addressed in Part 7[article 47].

28 A AC. 249/ 1997/ L.9/Rev. 1, pp. 37-38. The text of article 74[49] was not
the subject of a draft revised abbreviated conpilation even though it was
introduced in the Working Group. Its text conmes fromthe abbreviated
conpi | ati on of August 1997.

29 A 51/22, vol. I, p. 242, refornulation of section N
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the parties and counsel and at which they shall be entitled to be present]. Six
judges constitute a quorum

[ The Appeal s Chanber shall pronounce judgement on the basis of the record on
appeal together with such additional evidence as it has authorized.]

[ The judgement shall be acconpanied or foll owed as soon as possible by a
reasoned opinion in witing, to which separate or dissenting opinions nmay be
appended. ]

[ The Appeal s Chanber may rule only on objections fornmulated by the parties in
their appeals. Wen the decision has been appeal ed only by the accused, it
cannot be amended to his or her detrinment.]

5. Subject to article 75[50], the decision of the Chanber shall be final

[6. A sentence pronounced by the Appeals Chanber shall be enforced
i medi ately.]

[7. \Where the accused is not present when the judgenent is due to be delivered,
ei ther as having been acquitted on all charges or for any other reason, the
Appeal s Chanber may deliver its judgement in the absence of the accused and
shall, unless it pronounces his or her acquittal, order his or her arrest or
surrender to the Court.]

Article 75[50]2°

Revi si on?%*

1. The convicted person [and, after his or her death, his spouse, her husband,
his or her children, relatives or any persons having express instructions] or
the Prosecutor may, in accordance with the Rules, apply to the [Presidency]

[ Court which rendered the original judgenent] for revision of a [conviction]
[final judgenent in a crimnal case]?? on the follow ng grounds:

(a) that evidence has been discovered which was not available to the
applicant at the time the [conviction] [final judgement] was pronounced or
affirmed and whi ch coul d have been a decisive factor in the conviction;

260 Al AC. 249/ 1997/ L. 9/ Rev. 1, pp. 38-39.

261 The present text was put forward by individual delegations in order to
sinplify the existing text and to show nore clearly which are the various
options. The proposal does not constitute as such a new substantive proposal

262 Apparently, the suggested nodification inplies that an acquittal would
also allow an application for revision fromthe Prosecutor; this would represent
a drastic change fromthe concept of revision adopted by the ILC draft.
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[(b) it is proved that decisive evidence which was taken into account when
passi ng the conviction does not possess the value which had been assigned to it
because it is false, invalid, or has been forged or falsified;

(c) it is proved that one or nore of the judges who participated in a

conviction or inits confirmation has conmmtted in that case a serious breach of
his or her duties;

(d) a previous judgenent on which the conviction was based has been
annul | ed;

(e) a nore benign penal |law than the one applied in the sentence becones
retroactively applicable].

2. [[ The Presidency] shall reject the application if it considers it
unfounded.] [If the [Presidency] [Court which rendered the original judgenent]

[is of the view that the new evidence could lead to the revision of the
conviction] [considers there are valid grounds for the application],

Ooption 1
it may:
(a) reconvene the Trial Chanber
(b) constitute a new Trial Chanber; or
(c) refer the matter to the Appeal s Chanber

with a viewto the Chanber determ ning, after hearing the parties, whether the
new evi dence should lead to a revision of the conviction

Option 2
it shall annul the conviction and refer the accused to a Chanber at the sane

| evel as, but having a conposition different from that of the Chanmber which
handed down the annul | ed deci si on.

[Article 76[50 bis]

Conpensation to a suspect/accused]

N.B. This title is suggested in case this article is retained.
N.B.

- Article 53[29] (8) (Pre-trial detention or release) is also related to
this issue.

- Consideration should be given to the placement of this article, if
retained.

PURL: https://www.legal-tools.org/doc/7ba9a4/



A AC. 249/ 1998/ L. 13
Engl i sh
Page 139

Proposals contained in A/51/22, vol. |l and DPs (1997)

Proposal 1263
Conpensati on
1. The Court shall make conpensation to those who were
(a) pronounced innocent by an irrevocabl e adjudication

(b) arrested or detained for the purpose of prosecution, although the
prosecution against himdid not eventually take pl ace;

(c) arrested or detained but the | awful ness of that arrest or detention
was denied in accordance with this Statute; or

(d) illegally inflicted | osses upon by an officer of the Court
intentionally or negligently in the course of performng his duties.

2. Procedures and criteria for conpensation shall be provided in the Rules,
i ncluding the expenses to be borne by a conplainant State if that State | odged a
conpl ai nt w thout sufficient reason

Proposal 22¢4

The Appeal s Chanber nmay grant conpensation to a person who was held in
pre-trial detention during proceedi ngs agai nst himthat have concluded with a
final decision of acquittal. The conpensations shall be based on the prejudice
caused to himby such detention.

If the Prelimnary Investigations Chanber decides to rel ease the person

concerned because his arrest or detention was unlawful, it may award him
conpensati on.

Proposal 326

Conpensation in respect of arrest or detention

1. If a person was arrested and no indictnent was filed against himor her

and the Trial Chanber finds that there was no basis for the arrest or the
detention, or that there are other considerations to justify the conpensation of
that person, the Trial Chanber may nake an order for the paynent of conpensation
in respect of the arrest or detention and reinburse himor her for the costs of
his or her defence in an amount to be fixed by the Trial Chanber

263 AJ51/22, vol. Il, p. 206, reproduced in A AC 249/1998/ WG 7/ CRP. 1, p. 24.
264 A/I51/22, vol. |1, p. 206.

265 Non- Paper/ WG 4/ No. 1.
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2. If a person was arrested or detained and the Trial Chanber finds that the

arrest or detention were caused by a frivolous conplaint not submtted in good
faith, the Trial Chanber nmay order the conplainant State after allowing it to
present its argunents in the matter, to nake conpensation and to pay the costs
of defence of the person so arrested or detained, in an anmount to be fixed by
the Trial Chanber.

Proposal 4%°¢

Conpensation for irregular or unjustified detention

The Court may award conpensation to a person who was held in detention
based on the prejudice caused to hi mby such detention, when the proceedings
agai nst hi m have concluded with a deci sion:

- to rel ease himbecause of the irregularity of the arrest or detention
or insufficient charges against him

- of acquittal, which has becone final
- recogni zing his innocence, following an application for revision

unless it is denonstrated that he was responsible for a failure to produce new
evi dence or to reveal an unknown factor in good time.

266 A AC. 249/ 1997/ WG, 4/ DP. 9.
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PART 9. | NTERNATI ONAL COOPERATI ON AND JUDI CI AL ASSI STANCE?®”

Article 77[51] 2

CGeneral obligation to cooperate

States Parties shall, in accordance with the provisions of this [Part]
[Statute], fully cooperate with the Court?® in its investigation and prosecution
of crines under this Statute. States Parties shall so cooperate wi thout [undue]
del ay.

Article 78[52]2° 2

[ Requests for cooperation: general provisions]

1. Authorities conpetent to nake and receive requests/Channels for
comuni cation of requests

(a) The Court shall have the authority to nake requests to States Parties
for cooperation. The requests shall be transmtted through the diplomatic

%7 Articles 78[52], 80[53 bis], 81[54] and 82[55] contain virtually
i dentical provisions, sone of which should be harnonized.

268 AJAC. 249/1997/L.9/ Rev. 1, p. 41.

269 "Court" throughout this Part is understood to include its constituent
organs, including the Prosecutor, as defined in article 29[5]. Such a provision
could be inserted el sewhere in the Statute.

N.B. See N.B. on article 29[5] (Organs of the Court).
270 A/ AC. 249/ 1997/ L. 9/ Rev. 1, pp. 41-43.

71 |t was suggested that the provisions of article 80[53 bhis], paragraph 3,
and article 82[55], paragraph 7, concerning the protection of wtnesses and
victinms should be combined in a single paragraph in article 78[52], which would
read:

"The Court may withhold, in accordance with article 61[43], fromthe
requested State [or a State nmaking a request to the Court under article
82[55] (6)], specific information about any victimnms, potential witnesses
and their famlies if it considers that this is necessary to ensure their
saf ety or physical and psychol ogical well-being. Any information that is
nmade available to a State under this part shall be provided and handl ed in
a manner that protects the safety or physical or psychol ogi cal well-being
of any victins, potential wtnesses or their famlies."

It was al so suggested that the content of such a provision should be
consi dered further.
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channel or any other appropriate channel as may be designated by each State
Party upon ratification, accession or approval. Such designation and subsequent
changes shall be done in accordance with the Rules of Procedure.

(b) When appropriate, without prejudice to the provisions of
paragraph 1 (a), requests may al so be transmitted through the Internationa
Crimnal Police Organization or any appropriate regi onal organization

2. Language of requests??

Requests for cooperation [and supporting docunents] shall be [either] in
[an official |anguage of the requested State [unless otherw se agreed]] [or in]
[one of the working |anguages reflected in article 42[18], in accordance with
the choice nade by that State upon ratification, accession or approval].

[The legal effect of such request shall not be dimnished if any supporting
docunent is not in such working | anguage provided that a brief summary of any
such docurment in that working | anguage is al so subnitted.]

3. Confidentiality of requests fromthe Court

The requested State shall keep confidential a request and any supporting
docunents, except to the extent that the disclosure is necessary for execution
of the request.

4, Cooperation by non-States Parties?™

[(a) The Court may [call on] [invite] any State not party to this Statute
to provi de assistance under this part on the basis of [conity,] an ad hoc
arrangenent, an agreenent with such State [or any other appropriate basis].]

[(b) Wiere a State not party to this Statute [which has entered into an
ad hoc arrangenent or an agreenent with the Court]?+4 fails to cooperate with
requests under paragraph (a), thereby preventing the Court fromperformng its
duties under this Statute, the Court may nmake a finding to that effect and refer
the matter to [the Council of States Parties]?® [or] [the United Nations Genera
Assenbly] [or, where the Security Council referred the matter to the Court,] [to

22 The | anguage to be used by States in their replies to the Court is dealt
with under article 83[56].

23 |t was suggested that the issue of non-States Parties should be
addressed in a separate article 77[51] bhis.

21 |t was suggested that a reference to paragraph (a) woul d cover this
concern

215 |t was suggested that the referral be made to a standing comittee of
the Council of States Parties. This issue needs to be further addressed in
Part 4.
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the Security Council] [so that necessary neasures may be taken to enable the
Court to exercise its jurisdiction].?]

5. Cooperation of intergovernnmental organizations

The Court may ask any intergovernnmental organizations to provide
information or docunments. The Court may al so ask for other fornms of cooperation
and assi stance as nmay be agreed upon with such organi zations and i n accordance
with their respective conpetenci es and/ or nandat es.

6.277 States Parties' failure to cooperate [conply]

Wiere a State Party fails to conply with a request by the Court contrary to
the provisions of the Statute, thereby preventing the Court fromperformng its
duties under this Statute, the Court may nmake a finding to that effect and refer
the matter to [the Council of States Parties]?® [or] [the United Nations Genera
Assenbly] [or, where the Security Council referred the matter to the Court] [to
the Security Council] [so that necessary neasures may be taken to enable the
Court to exercise its jurisdiction].?™®

N.B. In view of the length of the article, the headings of the paragraphs
are retained pending a decision on the text of the article. Consideration may
be given to dividing the article into three as follows:

- paragraphs 1 to 3;

- paragraphs 4 and 5;

- paragraph 6.

218 The question of "necessary neasures" has to be further exanm ned.

217 |t was suggested that this paragraph should be inserted in
article 77[51].

278 |t was suggested that the referral be made to a standing comittee of
the Council of States Parties. This issue needs to be further addressed in the
organi zation of the Court.

2% The question of "necessary neasures" has to be further exam ned.
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Article 79[53]2¢0
[Surrender] [Transfer] [Extradition] of persons?! to the Court
1. The Court may transnmit a request for the arrest and [surrender] [transfer]

[extradition] of a person, along with the supporting material outlined in
article 80[53 bis], to any State on the territory of which that person may be
found, and shall request the cooperation of that State in the arrest and
[surrender] [transfer] [extradition] of such person. States Parties shall, in
accordance with the provisions of this Part [and the procedure under their
national law], conply with requests for arrest and [surrender] [transfer]
[extradition] wthout [undue] del ay.

[1 bis. The national |aw of a requested State shall govern the [conditions]
[procedure] for granting or denying a request for [surrender] [transfer]
[extradition] [except as otherwi se provided in this Part].]

2.
[Option 1: No grounds for refusal.]

[Option 20 A State Party nay deny a request for [surrender] [transfer]
[extradition] only if:?2®

(a) with respect to a crine under [article 5[20] (b) through (e)]
[article 5[20] (e)], it has not accepted the jurisdiction of the Court;

[(b) the person is a national of the requested State;]?®

(c) the person has been investigated or has been proceeded agai nst,
convicted or acquitted in the requested State or another State for the offence
for which his [surrender] [transfer] [extradition] is sought [, except that a
request may not be denied if the Court has determined that the case is
adm ssi bl e under article 11[35]];

280 A AC. 249/ 1997/ L. 9/ Rev. 1, pp. 43-48.

281 The term "persons” is understood to include "suspects", "accused" and
"convicted persons". [The term "suspect" neans a person who is the subject of a
pre-indictment arrest warrant.]

2822 There is no agreenent on the list of grounds contained in this option

28 |t was suggested that even if a person is a national of the requested
State, this does not prevent that State from[transferring] [surrendering]
[extraditing] the person to the Court if the latter guarantees that the nationa
in question shall be returned to the requested State to serve the sentence
pronounced by the Court (cf. article 86[59] (1)).
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[(d) the information submitted in support of the request does not neet the
m ni mum evi dentiary requirements of the requested State, as set forth in
article 80[53 bis], paragraph 1 (c);]

(e) conpliance with the request would put it in breach of an existing
obligation that arises from[a perenptory normof] general international |aw
[treaty] obligation undertaken to another State.]?2

N.B. The options in this subparagraph are not clear.

[2 bis. If a request for [surrender] [transfer] [extradition] is denied, the
requested State Party shall pronptly informthe Court of the reasons for such
deni al . ]

3. Application to the Court to set aside [surrender] [transfer] [extradition]

A State Party [having received a request under paragraph 1 may, in
accordance with the Rules®% [may, in [...] days of receiving a request under
paragraph 1], file a witten application with the Court to [set aside]
[withdraw] the request on specified grounds [including those mentioned in
articles 11[35] and 13[42]]. Pending a decision of the Court on the
application, the State concerned may del ay conplying with the request but shal
take appropriate neasures [as nmay be available] to ensure the conpliance with
the request after a decision of the Court to reject the application

4, Parall el requests fromthe Court and State(s)
Ooption 1

(a) A State Party [which has accepted the jurisdiction of the Court] [, if
it is aparty tothe treaty covered by [article 5[20] (e)] with respect to the
crime,] shall [, as far as possible,] give priority to a request fromthe Court
under paragraph 1 over requests for extradition fromother States [Parties].

(b) If the requested State al so receives a request froma non-State Party
to which it is bound by an extradition agreenent for the extradition of the sane
person, either for the sane offence or for a different offence for which the
Court is seeking the person's [surrender] [transfer] [extradition], the
requested State shall determ ne whether to [surrender] [transfer] [extradite]
the person to the Court or to extradite the person to the State. In naking its
decision the requested State shall consider all relevant factors, including but
not limted to:

284 |t was suggested that the follow ng ground for refusal should be
i ncluded: when the inmposition or the execution of punishnent for the of fence
for which surrender is requested would be barred by reasons prescribed under the
law of the requested State if the requested State were to have jurisdiction over
t he of f ence.

28 (uestions dealing with the consequences of lapse of time will be
addressed in the Rul es.
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(i) the respective dates of the requests;
(ii) if the offences are different, the nature and gravity of the offences;

(iii) the interests of the State requesting extradition, including, where
rel evant, whether the offence was committed in its territory and the
nationality of the victins of the offence; and

(iv) the possibility of subsequent [surrender] [transfer] [extradition] or
extradition between the Court and the State requesting extradition

Option 2

(a) |If the requested State also receives a request froma [State] [State
Party] [to which it is bound by an extradition agreenent] for the extradition of
the same person, either for the sane offence or for a different offence for
which the Court is seeking the person's [surrender] [transfer] [extradition],
the appropriate authority of the requested State shall deternine whether to
[surrender] [transfer] [extradite] the person to the Court or to extradite the
person to the State. In making its decision the requested State shall consider
all relevant factors, including but not limted to:

(i) whether the extradition request was nade pursuant to a treaty;
(ii) the respective dates of the requests;
(iii) if the offences are different, the nature and gravity of the offences;

(iv) the interests of the State requesting extradition, including, where
rel evant, whether the offence was conmmitted in its territory and the
nationality of the victins of the offence; and

(v) the possibility of subsequent [surrender] [transfer] or extradition
between the Court and the State requesting extradition

(b) The requested State may not, however, deny a request for the
[surrender] [transfer] [extradition] nmade under this article in deference to
another State's request for extradition of the same person for the same offence
if the State requesting extradition is a State Party and the Court has ruled the
case before it is adm ssible, and its decision took into consideration the
proceedings in that State which gave rise to its extradition request.

Option 3

(a) Subject to paragraph (b), a State Party [shall] [nmay] accord priority
to a request by a State over a request by the Court for the extradition
transfer or surrender of a person to the requesting State under the provisions
of any existing bilateral or nultilateral agreenent.

(b) A State Party shall however accord priority to requests fromthe Court
over a request by a State where the Court has [positively] determ ned pursuant
to article 11[35] that the requesting State is unwilling or unable genuinely to

l...
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carry out the investigation or prosecution of the case for which extradition
transfer or surrender is sought.

[5. Proceeding in requested State

Wiere the law of the requested State so requires, the person whose
[surrender] [transfer] [extradition] is sought shall be entitled to challenge
the request for arrest and [surrender] [transfer] [extradition] in the court of
the requested State on [only] the foll ow ng grounds:

[(a) lack of jurisdiction of the Court;]

[(b) non bis in idenm or]

[(c) the evidence submtted in support of the request does not meet the
evidentiary requirements of the requested State as set forth in
article 80[53 bhis], paragraph 1 (b) (v) and (c) (ii).]]

6. Del ayed or tenporary [surrender] [transfer] [extradition]

If the person sought is being proceeded against or is serving a sentence in
the requested State for an offence different fromthat for which [surrender]
[transfer] [extradition] to the Court is sought, the requested State, after
making its decision to grant the request, nay:

(a) tenporarily [surrender] [transfer] [extradite] the person to the Court
and in that case, the Court shall return the person to that State after the
conpletion of the trial or as otherw se agreed; or

(b) [with the consent of the Court [Pre-Trial Chanber] which shall rule
after having heard the Prosecutor] postpone the [surrender] [transfer]
[extradition] of the person until the conpletion or abandonment of the
prosecution [or conpletion of service of the sentence]. 2%

[7. Extradite or prosecute obligation®’

(a) In the case of a crime to which article 5[20] (e) applies, the
requested State [, if it is a party to the treaty in question but has not
accepted the Court's jurisdiction with respect to that crine,] shall, where it
decides not to [surrender] [transfer] [extradite] the accused to the Court,
pronptly take all necessary steps to extradite the accused to a State having
requested extradition or [at the request of the Court] refer the case [through
proceedi ngs in accordance with national laws] to its conpetent authorities for
t he purpose of prosecution

2% |f it is agreed that consent of the Court will be required for
post ponenent, then the |ast set of brackets can be renoved.

267 The text of paragraph 7 (a) and (b) applies if there is a consent

regime. |If the Court has jurisdiction over core crinmes and there is no consent
regi me, these provisions could be del eted.
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[(b) In any other case, the requested State Party shall [consider whether
it can], in accordance with its legal procedures, take steps to arrest and
[surrender] [transfer] [extradite] the accused to the Court, or [whether it
shoul d take steps to extradite the accused to a State having requested
extradition or [at the request of the Court] refer the case to its conpetent
authorities for the purpose of prosecution.]

[(c) The [surrender] [transfer] [extradition] of an accused to the Court
will constitute, as between States Parties which accept the jurisdiction of the
Court with respect to the crine in question, conpliance with a provision of any
treaty requiring that a suspect be extradited or that the case be referred to
the conmpetent authorities of the requested State for the purpose of
prosecution.]]

[8. Provision of evidence irrespective of [surrender] [transfer] [extradition]

[To the extent permitted under the |law of the requested State and] wi thout

prejudice to the rights of third parties, all itens found in the requested State
[that have been acquired as a result of the alleged crinme or] that may be
required as evidence shall, upon request, be transmitted to the Court [if the

[surrender] [transfer] [extradition] is granted on conditions to be deternined
by the Court] [even if the [surrender] [transfer] [extradition] of the person
cannot be carried out]. [Any rights which third parties may have acquired in
the said itens shall be preserved where these rights exist. The property shal
be returned wi thout charge to the requested State as soon as possible after the
trial.]]

N.B.
- It would be more appropriate to deal with the issues raised in this
paragraph in the context of article 82[55] (Other forms of cooperation [and

jJjudicial and legal [mutual] assistance]).

- Consideration may be given to dealing with some of the details in this
paragraph in the Rules.

9. Transit of [surrendered] [transferred] [extradited] person?®

(a) A State Party shall authorize transportation under its nationa
procedural law through its territory of a person being [surrendered]
[transferred] [extradited] to the Court by another State. A request by the
Court for transit shall be transmitted in accordance with article 78[52]. The
request for transit shall contain a description of the person being transported,
a brief statenent of the facts of the case and the |egal characterization and
the warrant for arrest and [transfer] [surrender] [extradition]. A person in
transit shall be detained in custody during the period of transit.

28 |t has been suggested that this or other provisions could formthe basis
for a separate article. In addition, sone felt that a nunber of details set
forth in this text would be nore appropriately regulated in the Rules.
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[(b) No authorization is required where air transportation is used and no
landing is scheduled on the territory of the State of transit.]

(c) If an unschedul ed | anding occurs on the territory of the State of
transit, it may require a request for transit as provided for in
subparagraph (a). The State of transit shall detain the person to be
transported until the request for transit is received and the transit is
effected, so long as the request is received within 96 hours of the unschedul ed
I andi ng.

10. Costs

The costs associated with the [surrender] [transfer] [extradition] of a
person shall be borne by the [Court] [requested State] [Court or the requested
St at e dependi ng upon where the cost concerned arises].

N.B. In view of the length of the article, the headings of the paragraphs
are retained. Consideration may be given to dividing the article into shorter
articles, without prejudice to their retention, as follows:

- paragraphs 1 and 1 bis;

- paragraph 2 and 2 bis;

- paragraph 3;

- paragraph 4;

- paragraph 5;

- paragraph 6;

- paragraph 7;

- paragraph 8;

- paragraph 9;

- paragraph 10.
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Article 80[53 bis]?®
Contents of request for [surrender] [transfer] [extradition]?2®°
1. A request for arrest and [surrender] [transfer] [extradition] shall be nade
inwiting. |In urgent cases a request nmay be nmade by any medi um capabl e of

delivering a witten record, 2 provided that a request shall be confirned [if
necessary] through the channel provided for in article 78[52]. The request
shal |l contain or be supported by:

(a) information describing the person sought, sufficient to identify the
person and information as to that person's probable |ocation

(b) in the case of a request for pre-indictnent arrest and [surrender]
[transfer] [extradition]:

(i) a copy of warrant for arrest; 2%

(ii) a statenent of the reasons to believe the suspect may have comitted a
crime within the jurisdiction of the Court and that the Prosecutor
expects to seek an indictment within [90] days;

(iii) a brief summary of the [essential] facts of the case;
(iv) a statenent as to why pre-indictment arrest is urgent and necessary; 2%

(v) [such docunents, statenents, or other types of information regarding
the commi ssion of the offence and the person's role therein, which nay
be required by the laws of the requested State;] [however, in no event
may the requested State's requirenents be nore burdensone than those
applicable to requests for extradition pursuant to treaties with other
States; |

(c) in the case of a request for post-indictnent arrest and [surrender]
[transfer] [extradition]:

289 A AC. 249/ 1997/ L. 9/ Rev. 1, pp. 48-50.

2% Portions of this article mght also be provided for in the Rules rather
than in the Statute.

21 |ssues relating to the security of this type of transmission will have
to be discussed.

292 The question of authentication of a warrant of arrest will be dealt with
in the Rules.

2% Article 52[28] covers pre-indictment arrest, while this paragraph al so
addresses the formof a request for pre-indictnent arrest. The text of these
two provisions nmust be exami ned together to ensure that there are no
i nconsi stenci es or duplications.
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(i) a copy of the warrant of arrest and indictnent;

[(ii) such docunents, statements, or other types of infornmation regarding
the commi ssion of the offence and the accused's role therein which nay
be required by the laws of the requested State; [however, in no event
may the requested State's requirenents be nore burdensonme than those
applicable to requests for extradition pursuant to treaties or other
arrangenents with other States];]

(d) in the case of a request for the arrest and [surrender] [transfer]
[extradition] of a person already convicted: 2

(i) a copy of any warrant of arrest for that person
(ii) a copy of the judgerment of conviction

(iii) information to denonstrate that the person sought is the one referred
to in the judgement of conviction

(iv) [if the person sought has been sentenced,] a copy of the sentence
i nposed and a statenment of any tine already served and that remaining.

1 bis. A State Party shall notify the Court at the time of ratification
accession or approval whether it can [surrender] [transfer] [extradite] on the
basis of a pre-indictment warrant and the infornmation specified in

paragraph 1 (b) or it can only [surrender] [transfer] [extradite] follow ng
[confirmation of indictnent] [issuance of a post-indictnent warrant] on the
basis of the information in paragraph 1 (c).

[2. Where the requested State Party considers the information provided
insufficient to allowit to conply with the request, it shall seek, w thout

del ay, additional information and may fix a reasonable time linmt for the
recei pt thereof. [Any proceedings in the requested State may be continued, and
t he person sought may be detained, for such period as nay be necessary to enable
the Court to provide the additional information requested.] |If the additiona
information is not provided within the reasonable tinme linmt fixed by the
requested State, the person may be rel eased.]

[3. The Court may in accordance with article 61[43] withhold fromthe requested
State specific information about any victins, potential w tnesses and their
famlies if it considers that it is necessary to ensure their safety or physica
or psychol ogical well-being. Any information that is nade avail abl e under this
article shall be provided and handled in a manner that protects the safety or
physi cal or psychol ogi cal well-being of any victins, potential witnesses and
their famlies.]?*®

24 |t was suggested that this paragraph is an enforcenent-of -sentence issue
to be treated in part 10.

2% Thi s paragraph could al so be included under article 78[52].
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N.B. This provision is similar to the text in articles 81[54] (2 bis)
(Provisional arrest) and 82[55] (7) (b)(Other forms of cooperation [and judicial
and legal [mutual] assistance]). Consideration may be given to combining them
in a single article.

Article 81]54] 2%

Provi si onal arrest 2%

1. In case of urgency, the Court may request the provisional arrest of the
person sought pendi ng presentation of the request for [surrender] [transfer]
[extradition] and supporting docunents under article 80[53 bis].

2. The request for provisional arrest shall [be nade by any medi um capabl e of
delivering a witten record and shall] contain:

(i) a description of the person sought and information regarding the
probabl e | ocati on of such person

(ii) a brief statenent of the essential facts of the case, including, if
possible, the tine and | ocation of the of fence;

(iii) a statement of the existence of a warrant of arrest or a judgenent of
convi ction against the person sought, and, if applicable, a
description of the specific offence or offences with which the person
has been charged or for which he has been convicted; and

(iv) a statenment that a request for [surrender] [transfer] [extradition] of
t he person sought will follow

2 bis. The Court may withhold fromthe requested State specific infornmation
about any victins, potential witnesses and their famlies or close associates if
it considers that it is necessary to ensure their safety or well-being. Any
information that is provided under this article to the requested State shall be

296 A AC. 249/ 1997/ L. 9/ Rev. 1, pp. 51-52.

27 |LC article 52 (1) (a) addresses provisional arrest, as well as search
and sei zure and other neasures pertaining to nutual assistance. 1In order to
present all proposals in a clear fashion, the present docunent treats
provisional arrest in this article and the other matters in article 82[55].

: . ) ) ) o ded
f"e?“ﬁtfﬂees .IF ?"Q'G.GGPIHS'S“ ?ﬁth the Ee:“'?' p'?“'?'e“alFa"eSE p:ﬁ"'d
. . S . ) ) .
gnt:gle 28 Sh?Hld be.tﬁ'“?g. provistenal—arrest Fhi-s—artele—fay—haveothe

N.B. The above text has been deleted because the form of arrest in
article 52[28] (Arrest) is now called "pre-indictment arrest'.
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provided in a nmanner that protects the safety or well-being of any victins,
potential wtnesses and their famlies or close associates.

N.B. See the N.B. in article 80[53 bis](3) (Contents of request for
[surrender] [transfer] [extradition]).

3. A person who is provisionally arrested may be di scharged from custody upon
the expiration of [ ]2°® days fromthe date of provisional arrest if the
requested State has not received the request for [surrender] [transfer]
[extradition] and the supporting docunents specified under article 80[53 bis].
However, the person may consent to [surrender] [transfer] [extradition] before
the expiration of this period if the legislation of the requested State all ows,
in which case that State shall proceed to [surrender] [transfer] [extradite] the
person to the Court as soon as possibl e, 29

4, The fact that the person sought has been di scharged from custody pursuant
to paragraph 3 shall not prejudice the subsequent rearrest and [surrender]
[transfer] [extradition] of that person if the request for [surrender]
[transfer] [extradition] and supporting docunents are delivered at a |ater date.

Article 82[55]3%°

O her forms of cooperation [and judicial and
| egal [nutual] assistance] 3!

1. States Parties shall, in accordance with the provisions of this Part [and
their national [procedural] law], conply with requests for assistance by the
Court for:

(a) the identification and whereabouts of persons or the |ocation of
itens;

(b) the taking of evidence, including testinony under oath, and the
production of evidence, including expert opinions or reports necessary to the
Court;

2% gSone del egations have proposed a 30-day period, sone a 40-day period and
sone a 60-day tine period.

2% |t was suggested that the sinplified surrender procedure should be the

obj ect of a separate paragraph, since it applies to both the provisional arrest
stage and after a full surrender request has been subnitted.

Thi s paragraph could also be included in article 78[52].
300 A/ AC. 249/ 1997/ L. 9/ Rev. 1, pp. 52-56.

%01 This issue has to be revisited after the title of Part 9[7] is
confi rmed.

PURL: https://www.legal-tools.org/doc/7ba9a4/



A/ AC. 249/ 1998/ L. 13
Engl i sh
Page 154

(c) the questioning of any suspect or accused,;
(d) the service of docunents, including judicial documents;
(e) facilitating the appearance of persons before the Court;
[(f) the temporary transfer of persons in custody, with their consent
[which cannot be withdrawn], in order to provide testinony [or other assistance]

to the Court;]

[(g) the conduct of on-site investigations and inspections®? [with the
consent of the requested State];]

[(h) the conduct of proceedings of the Court inits territory with the
consent of the requested State;]?3®

(i) the execution of searches and sei zures;

(j) the provision of records and documents, including official records and
docunent s;

(k) the protection of victins and witnesses and the integrity of evidence;

(1) the identification, tracing and freezing or seizure of proceeds,
property and assets and instrunentalities of crines for the purpose of eventua
confiseation forfeiture without prejudice to the rights of bona fide third
parties; 3 and

() any other types of assistance [not prohibited by the |aw of the
requested State].

[2. Gounds for refusal
Option 1
A State Party shall not deny a request for assistance fromthe Court.

Option 2

A State Party may deny a request for assistance, in whole or in part, only
i f:s0s

%02 This issue is also addressed in article 47[26] (2)(c).

%03 The rel ati onshi p between subparagraphs (g) and (h) and
article 83[56] (4) needs to be exam ned.

%04 The issue of whether the Court is to be vested with such powers is
linked with article 68[A] in Part 7 on Penalties

%05 The |ist of possible grounds for refusal is not an agreed list.
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(a) with respect to a crinme [under [article 5[20] (b) through (e)]
[article 5[20] (e)], it has not accepted the jurisdiction of the Court;

(b) the authorities of the requested State would be prohibited by its
national laws fromcarrying out the action requested with regard to the
i nvestigation or prosecution of a simlar offence in that State;

(c) execution of the request would seriously prejudice its nationa
security, ordre public or other essential interests;

(c) bis the request concerns the production of any documents or disclosure
of evidence which relates to its national [security] [defence];

(d) execution of the request would interfere with an ongoi ng investigation
or prosecution in the requested State or in another State [or with a conpl eted
i nvestigation or prosecution that mght have led to an acquittal or conviction
except that a request may not be denied if the investigation or prosecution
relates to the sane matter which is the subject of the request and the Court has
deternmined that the case is admissible under article 11[35]];

(e) conpliance with the request would put it in breach of an existing
[international |aw] [treaty] obligation undertaken to another [State] [non-State
Party].]

[3. Before denying a request for assistance, the requested State shall consider
whet her the requested assi stance can be provi ded subject to specified
conditions, or whether the assistance can be provided at a later tinme or in an
alternative manner, provided that if the Court or the Prosecutor accepts the
assi stance subject to conditions, it shall abide by them]

4, If a request for assistance is denied, the requested State Party shal
promptly informthe Court or the Prosecutor of the reasons for such denial

[4 bis. If a requested State does not produce a document or disclose evidence
under paragraph 2 (c) bis on the ground that it relates to its national defence,

the Trial Chanber shall only nake such inferences that relate to the guilt or
i nnocence of the accused.]?3®

5. Confidentiality3”

(a) The Court shall ensure the confidentiality of documents and
i nformation except as required for the investigation and proceedi ngs descri bed
in the request.

%8 \i ews have been expressed that consideration should be given to
establ i shing a nechanismfor dealing with such sensitive information

%07 Vi ews have al so been expressed that subparagraphs (b) and (c) shoul d be
addressed in the Rul es.
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(b) The requested State may, when necessary, transnit docunents or
information to the Prosecutor on a confidential basis. The Prosecutor nay then
use themsolely for the purpose of generating new evi dence.

(c) The requested State may, on its own notion or at the request of the
Prosecut or, subsequently consent to the disclosure of such docunents or
information. They may then be used as evidence pursuant to the provisions of
Parts 5 [4] and 6 [5] of the Statute and rel ated Rul es.

6. Assi stance by the Court

(a) The Court [rmay] [shall], upon request, cooperate with and provide
assistance [within its conpetence] to a State Party conducting an investigation
into or trial in respect of acts which constitute a crine under this Statute [or
which constitute a serious crinme under the national |aw of the requesting
State].

( b) 308

(i) The assistance provided under subparagraph (a) shall include, anong
ot hers:

(1) the transnission of statenents, docunents or other types of
evi dence obtained in the course of an investigation or a tria
conducted by the Court; and

(2) the questioning of any person detained by the Court;
(ii) In the case of assistance under subparagraph (b) (i) (1):

(1) |If the docunents or other types of evidence have been obtai ned
with the assistance of a State, such transmi ssion shall require
the consent of that State; 30

(2) |If the statenents, docunents or other types of evidence have been
provi ded by a witness or expert, such transm ssion shall be
subject to the provisions of article 61[43]3° [and shall require
the consent of that witness or expert];

(c) The Court may, under the conditions set out in this paragraph, grant a
request for assistance under this paragraph froma non-State party.

7. Form and contents of the request

%8 \i ews have been expressed that this subparagraph shoul d be addressed in
t he Rul es.

%09 The relationship with article 84[57] needs to be consi dered.

810 This relates to the provisions on the protection of victins and
W t nesses.
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(a) Requests for [judicial and legal] [rmutual] assistance shall

(i) be nmade in witing. In urgent cases, a request may be nmade by any
nedi um capabl e of delivering a witten record, provided that it shal
be confirmed [, if necessary,] through the channel provided for in
article 78[52]; and

(ii) ~contain the followi ng, as applicable:
(1) a brief statement of the purpose of the request and the
assi stance sought, including the legal basis and grounds for the
request ;
(2) as nuch detailed informati on as possi bl e about the |ocation or
identification of any person or place that must be found or
identified in order for the assistance sought to be provided;

(3) a brief description of the essential facts underlying the
request ;

(4) the reasons for and details of any procedure or requirenment to be
fol | oned;

[(5) such information as may be required under the |Iaw of the
requested State in order to execute the request;]

(6) any other information relevant to the assistance being sought.

(b) The Court may withhold, in accordance with article 61[43], fromthe
requested State [or a State nmaking a request under paragraph 6] specific
i nformation about any victins, potential witnesses and their famlies if it
considers that this is necessary to ensure their safety or physical and
psychol ogi cal well-being. Any information that is made available under this
article to the requested State shall be provided and handl ed in a manner that
protects the safety or physical or psychol ogical well-being of any victins,
potential wtnesses and their famlies.

N.B. See the N.B. in article 80[53 bis](3) (Contents of request for
[surrender][transfer][extradition]).

N.B. Consideration may be given to dividing this article into shorter
articles, without prejudice to their retention, as follows:

- paragraph 1;
- paragraphs 2 to 4 bis;
- paragraph 5;
- paragraph 6;

- paragraph 7.
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Article 83[56]3
Execution of requests under article 82[55]
1. Requests for assistance shall be executed in accordance with the [aw of the

requested State [and, unless prohibited by such law, in the manner specified in
the request, including followi ng any procedures outlined therein or permtting
persons specified in the request to be present at and assist in the execution
process®? [by its conpetent authorities]].

2. In the case of an urgent request, the docunents or evidence produced in
response shall, at the request of the Court, be sent urgently. 3
3. Replies from States Parties, including any acconpanyi ng docunents, [rmay be

in the |anguage of the requested State] [shall be in accordance with paragraph 2
of article 78[52]. The Court nmay al so request the transm ssion of docunents in
their original |anguage].

[4. The [Prosecutor] [Court] may [, if requested,] assist the authorities of

the requested State with the execution of the request for judicial assistance

[and may, with the consent of the requested State, carry out certain inquiries
onits territory].]3*

[4 bis. [For the purposes of paragraph 4,] the requested State shall, upon
request, informthe Court of the tinme and place of execution of the request for
assi st ance. ] %%

5. (a) The ordinary costs for execution of requests in the territory of the
requested State shall be borne by the requested State except for the followi ng
whi ch shoul d be borne by the Court:

(i) Costs associated with the travel and security of w tnesses and experts
or the transfer of persons in custody;

(ii) Costs of translation, interpretation and transcription

(iii) The travel and subsistence costs of the Prosecutor, menbers of his
office or any other nenber of the Court; and

3 A AC. 249/ 1997/ L. 9/ Rev. 1, pp. 55-58.

312 There is a link between this provision and the enpowernent provisions of
par agr aph 4.

313 Vi ews have been expressed that this should be addressed in the Rules.

314 Vi ews have been expressed that paragraph 1 is an alternative to this
par agr aph

315 Vi ews have been expressed that this should be addressed in the Rules.

l...
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(iv) The costs of any expert opinion or report requested by the Court.

(b) Whiere the execution of a request will result in extraordinary costs,
[there shall be consultations to determ ne how those costs will be met] [those
costs shall be net by the Court].

(c) The provisions in this paragraph shall apply with appropriate
nodi fications to requests made to the Court for assistance. 36

N.B.

- Consideration may be given to whether this provision should constitute
a separate article where all the provisions dealing with costs would be
combined. See also article 79[53] (10) ([Surrender][Transfer][Extradition] of
persons to the Court).

- Consideration may also be given to dealing with some of the details
relating to the costs in the Rules.

[6. (a) Wtnesses or experts may not be conpelled to testify at the seat of
the Court.

[(b) If they do not wish to travel to the seat of the Court, their evidence
shall be taken in the country in which they reside or in such other place as
they may agree upon with the Court [in accordance with national requirenents
[and in compliance with international |aw standards]?3].

(c) In order to guarantee the safety of witnesses and experts, any neans
of comuni cation may be used to take their evidence while preserving their
anonymi ty, s8] s1°

[(d) No witness or expert who appears before the Court nay be prosecuted,
detai ned or subnmtted to any restriction of personal freedomby the Court in
respect of any acts [or om ssions] that preceded the departure of that person
fromthe requested State.]

7. Provisions allowing a person heard or exam ned by the Court under article
[...] to invoke restrictions designed to prevent disclosure of confidentia

318 Similar provisions may have to be inserted el sewhere to address the
situation where the Court renders assistance to States or States Parties.

817 The exact formulation will depend on the fornulati on adopted for
article 62[44].

%18 The protection of witnesses is also addressed in articles 47[26] and
61[43].

319 Vi ews have been expressed on the relationship between subparagraphs (b)
and (c) and article 56[37] on trial in the presence of the accused.
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i nformation connected with national defence or security also apply to the
execution of requests for assistance under this article.

[Article 84[57]%

Rul e of speciality

1. Limt on other proceedi ngs agai nst [surrendered] [transferred] [extradited]
person

A person [surrendered] [transferred] [extradited] to the Court under this
Statute shall not be:

(a) proceeded agai nst, punished or detained for any crimnal act other
than that for which the person has been [surrendered] [transferred]
[extradited];

(b) [surrendered] [transferred] [extradited] to another State in respect
of any crimnal act3*

[except when he or she conmits the crinminal act after [extradition]
[surrender] [transfer]].

2. Limt on other uses of evidence

Evi dence provided by a State Party under this Statute shall [, if that
State Party so requests,] not be used as evidence for any purpose other than
that for which it was provided [unless this is necessary to preserve a right of
the accused under article 60[41] (2)].

3. Wai ver of rule by the requested State

The Court may request the State concerned to waive the requirenents of
paragraphs 1 or 2, for the reasons and purposes to be specified in the request.
In the case of paragraph 1, this request shall be acconpanied by an additiona
warrant of arrest and by a legal record of any statenment nade by the accused
with respect to the offence.]3%?2

N.B. The headings of the paragraphs are retained pending a decision on the
text of the article.

320 A AC. 249/ 1997/ L. 9/ Rev. 1, pp. 58-59.

%21 The issue of transfer, etc., fromthe State of enforcenent of a sentence
of inprisonment to a third State is addressed in article 86[59] (4).

%22 These square brackets reflect the view that there should be no rule of
speciality in the Statute.
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PART 10. ENFORCEMENT323

Article 85[58]%

General obligation regarding recognition
[and enforcenent] of judgenents

States Parties [shall] [undertake to recognize] [[and to] enforce directly
on their territory] [give effect to] the judgenents of the Court [, in
accordance with the provisions of this part].

[ The judgements of the Court shall be binding on the national jurisdictions
of every State Party as regards the crimnal liability of the person convicted
and the principles relating to conpensation for damage caused to victins and the
restitution of property acquired by the person convicted and other forns of
reparation ordered by the Court, such as restitution, conpensation and
rehabilitation.]3®

N.B. This article should also be considered in the context of the
discussions on article 66[45 bis] (Compensation to victims).

Article 86[59] %

Role of States in enforcenent [and supervision]
of sentences of inprisonnent

1. ol i gation versus consent of States Parti es3®”
Option 1

A sentence of inprisonnment shall be served in a State designated by the
[ Court] [Presidency].

522 (One del egation was of the viewthat this part deals with issues also
rel evant to judicial assistance and that there might be grounds for
non-recogni tion or non-enforcement of judgements.

s24 N AC. 249/1997/L.9/Rev. 1, p. 59.

%25 There was a question whether this sort of provision should be in
article 65[45], part 7 [article 47] or in part 10.

26 A/ AC. 249/ 1997/ L. 9/ Rev. 1, pp. 60-62.

%27 The issue arises as to whether provision should be nade concerni ng
whet her non-States Parties should accept sentenced persons for inprisonnent.
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Option 2

(a) A sentence of inprisonnent shall be served in a State designated by
the [Court] [Presidency] froma list of States which have indicated to the Court
their willingness to accept sentenced persons. [The State so designated shal
promptly informthe [Court] [Presidency] whether it accepts the request.]

[(b)%® A State may nmake its consent conditional [on the applicability of
its donestic laws relating to pardon, conditional release and commutation of
sentence, and on its adm nistration of the sentence. In this case, the consent
of the Court is not required to subsequent actions by that State in conformty
with those laws, but the Court shall be given at |east 45 days' notice of any
deci sion which mght naterially affect the terns or extent of the
i mprisonnent]. ]

1 bis.

(a) The [Court's] [Presidency's] designation of a State under paragraph 1
shal | be governed by principles [of equitable [geographic distribution] [burden
sharing]] to be elaborated by [the Permanent Committee of States Parties.]3*®
[ However, no such designation shall be nade with respect to the State where or
agai nst which the crine was conmtted or the State of which the convicted person
or the victimis a national [, unless the [Court] [Presidency] explicitly
deci des ot herwi se for reasons of social rehabilitation].]

(b) In making a designation under paragraph 1, the [Court] [Presidency]
shall allow the person sentenced to provide views on any concerns as to persona
security or rehabilitation. However, the consent of the person is not required
for the [Court] [Presidency] to designate a particular State for enforcenent of
t he sentence.

1 ter.

If no State is designated under paragraph 1, the sentence of inprisonnent
shall be served in the prison facility nmade available by the host State, in
conformty with and under the conditions as set out in the Host State Agreenent,
as referred to in article 3, paragraph 2.

2. Enf or cenent of the sentence3®

(a) The sentence of inprisonnent shall be binding on the States Parti es,
which may in no case nodify it.

%28 |f retained, this provision will need to conformwi th provisions of
article 89[60].

%2 This reflects a current proposal for the establishment of a Permanent
Committee of States Parties.

%% |t was suggested that this paragraph should be nmoved to the beginning of
the article.
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(b) The Court alone shall have the right to decide any application for
review of the [judgenent] [sentence]. The State of enforcement shall not inpede
the sentenced person from naeki ng any such application

3. Supervi sion and admi nistrati on of sentence

(a) The enforcenent of a sentence of inprisonnent shall be subject to the
supervision of the [Court] [Presidency] [, and the Court shall ensure that
internationally recogni zed standards of treatnment of prisoners are fully
guar ant eed] .

(b)
Option 1

[ The conditions of detention shall be governed by the |aw of the State of
enforcenent. [However, the [Court] [Presidency] may, on its own notion or
at the request of the sentenced person, nodify the conditions of detention
of the sentenced person. The State of enforcenent shall enforce the

nodi fied conditions of detention. The [Court] [Presidency] nmay also on its
own notion, or at the request of the sentenced person or the State of
enforcenent, decide that the sentenced person be transferred to another
State for the continued serving of the sentence [provided that State
agrees] .|

[Internationally recognized standards of treatment of prisoners shall be
fully guaranteed by the State of enforcenent.]

Option 2
[ The conditions of detention shall be governed by the |aw of the State of
enforcenent, in accordance with internationally recognized m ni num

standards, but in any case not nmore or |ess favourable than those avail abl e
to prisoners convicted of simlar offences in the State of enforcenent.]

N.B. The placement of the square brackets is unclear in subparagraph (b).

(c) Conmunications between persons sentenced and the Court shall be
uni npeded [and confidential].

4, Transfer of the person upon conpletion of sentence

(a) Unless the State of enforcenent agrees to permt the prisoner to
remain inits territory follow ng conpletion of sentence, the prisoner shall be
rel eased into the custody of the State of the person's nationality or another
State that has agreed to receive the person

(b) The costs involved in transporting the prisoner to another State under

paragraph 1 shall be borne by the Court, unless the State of enforcement or the
receiving State agree otherw se
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(c) [Unless prohibited by the provisions of article 84[57]] [with the
consent of the Court as provided in article 87[59 bis]],®*! the State of
enforcenent may also, in accordance with its national |aw, extradite or
ot herwi se surrender the prisoner to the State which has requested the
extradition or surrender of the prisoner for purposes of trial or enforcenment of
a sentence.

N.B. Consideration may be given to dividing this article into shorter
articles as follows:

- paragraph 1 to 1 ter;
- paragraph 2;
- paragraph 3;
- paragraph 4.

[Article 87[59 bis]®

Limtation of prosecution/puni shnent for other offences3

1. A sentenced person in the custody of the State of enforcenent shall not be
subj ected to prosecution or punishnment [or extradition to a third State] for any
conduct conmitted prior to delivery to the State of detention, unless such
prosecution or punishrment [or extradition] has been approved by the [Court]

[ Presidency] [at the request of the State of detention].

2. The [Court] [Presidency] shall rule on the matter after having heard the
prisoner.
3. Paragraph 1 of this article shall cease to apply if the sentenced person

remai ns nore than 30 days on the territory of the State of enforcement after
havi ng served the full sentence inposed by the Court.]

%81 There is a question as to whether the permssibility of re-extradition
of the prisoner should be addressed in article 84[57] (Rule of Speciality) or in
article 87[59 bis].

%32 NJAC. 249/1997/L.9/Rev. 1, p. 62.

3% Consi deration should be given to the relationship of this article to the
rule of speciality, as found in article 84[57]. This article is also related to
article 79[53], paragraph 6, regarding tenmporary or del ayed surrender
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[Article 88[59 ter]3*

Enforcenent of fines and forfeiture neasures

1. States Parties shall [, in accordance with their national |law, ] enforce
fines and forfeiture neasures [and neasures relating to conpensation or
[restitution] [reparation]]®* as fines and forfeiture neasures [and neasures
relating to conpensation or [restitution][reparation]] rendered by their
national authorities.

[ For the purpose of enforcement of fines, the [Court] [Presidency] nmay
order the forced sale of any property of the person sentenced which is on the
territory of a State Party. For the same purposes, the [Court] [Presidency] may
order the forfeiture of proceeds, property and assets and instrumentalities of
crimes belonging to the person sentenced.]?3% 3%

[Decisions by the Presidency are inplenented by States Parties in
conformty with their donmestic |aws.

[ The provisions of this article shall apply to |egal persons.]]

N.B. The last two portions of paragraph 1 have been moved from the deleted
article H (b) (Effect of the judgement. Compliance. Implementation), p. ...

2. Property, including the proceeds of the sale thereof, which is obtained by
a State Party as a result of its enforcenent of a judgenent of the Court shal
be handed over to the [Court] [Presidency] [which will dispose of that property
in accordance with the provisions of article 72 [paragraph 3 of article 47].]

%34 AN AC. 249/1997/L.9/Rev. 1, p. 63.

%% References to fines, forfeiture, restitution or conpensation, or simlar
terns, will depend on the range of sanctions and conpensatory neasures
ultimately provided for in Part 7 [article 47].

N.B. This footnote should be reviewed in the context of the discussions on
article 66[45 bis] (Compensation to victims)

%% There is a question whether this provision concerns enforcenent of
sentences, or rather the powers of the Court to order particular neasures
relating to enforcenment of fines or confiscation. |If it is neant to refer to
States enforcing specific orders relating to fines or confiscation, then
paragraph 1 mght be amended to nake clear that that enforcement by States
Parties would include "giving effect to orders of the Court relating to
enforcenent of fines or forfeitures, such as the seizure of particular property
or the forced sale of property of the convicted person to satisfy a fine"

%%7 There was a suggestion that this paragraph shoul d be placed first.
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Article 89[60]33 339

Par don, **° parol e and comutati on of sentences [early rel ease]

Option 13

1. The prisoner may apply to the [Court] [Presidency] for a [decision on]
[ruling regarding the appropriateness of] [pardon,] parole or comutation of
sentence, if under a generally applicable law of the State of enforcenent, a
person in the sane circunstances who had been convicted for the same conduct by
a court of that State would be eligible for [pardon,] parole or comrutation of
sent ence.

Option 2
1. (a) The State of enforcement shall not rel ease the prisoner before the

expiry of the sentence as pronounced by the Court.

(b) The [Court] [Presidency] alone shall have the right to decide any
application for [comutation of the sentence] [conmmutation of the sentence or
parol e] [commutation of the sentence, parole or [pardon]]. [If appropriate in
the circunmstances, parole may be granted after the prisoner has served:

(i) not less than 20 years in case of life inprisonnent;

(ii) not less than two thirds of the termin case of inprisonnment for a
definite term

Parol e may be revoked when the parolee is convicted of having committed an
of fence while on parole, or has violated any condition of his parole.]

2. Procedures regarding an application for comutation of sentence [or parole
[or pardon]] and the [Court's] [Presidency's] decision on such an application
shal | be governed by the Rules of Procedure.

%% | n the discussion of the Wrking Goup on Penalties, it was suggested
that, to meet concerns of several delegations regarding the severity of alife
sentence or a long sentence of inprisonment, article 89[60] should provide a
mandat ory mechani sm by which the prisoner’s sentence would be re-exam ned by the
Court after a certain period of tinme, in order to deternine whether he or she
shoul d be released. In this way, the Court could al so ensure the uniform
treatnment of prisoners regardless of the State where they served their sentence.

339 AVAC. 249/1997/L.9/Rev. 1, p. 64.

340 A concern was expressed that pardon mght involve politica
consi derations which woul d not be appropriate for determnation by the Court, so
that the authority to decide on an application for pardon might better be vested
in the Permanent Conmittee of States Parties.

%41 This is an abbreviation of article 60 of the |ILC text.
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[Article 90[ 60 bis]?3?
Escape
In the event of an escape, the sentenced person shall, as soon as he has

been arrested pursuant to a request of the Court under article 80[53 bis] (1)
(d), be delivered to the State in which he was serving his sentence or to
anot her place determ ned by the Court.]

342 A AC. 249/ 1997/ L.9/Rev. 1, p. 65.
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PART 11. FINAL CLAUSES

N.B. The articles in this part were not considered by the Preparatory
Committee in 1997.

Article 91 A

Settl enent of disputes

1. Any di spute between two or nore States Parties concerning the
interpretation or application of this Statute which cannot be settled through
negotiation within a reasonable time shall, at the request of any one of them
be subnmitted to arbitration. If, within six months fromthe date of the request
for arbitration, the parties to the dispute are unable to agree on the

organi zation of the arbitration, any one of those parties may refer the dispute
to the International Court of Justice, by application, in conformty with the
Statute of that Court. |If one or nore States Parties to the dispute has made a
declaration in accordance with paragraph 2, the present paragraph shall apply to
the other parties to the dispute as far as possible.

2. Each State may at the tine of signature, ratification, acceptance or
approval of this Statute or accession thereto declare that it does not consider
itself bound by paragraph 1 of this article. The other States Parties shall not
be bound by paragraph 1 of this article with respect to any State Party which
has nmade such a declaration

3. Any State which has made a declaration in accordance wth paragraph 2 of

this article may at any time withdraw that declaration by notification to the
Secretary-CGeneral of the United Nations.

Article 92[ B]*

Reservati ons

No reservations may be nade to this Statute.

Article 93[(C 3
Amendnent s

1. At any tine after the entry into force of this Statute, any State Party may
propose anendments thereto. The text of any proposed anendment shall be

343 A AC. 249/1998/L.11, p. 1.
344 A AC. 249/1998/L. 11, p. 2.
345 A AC. 249/1998/L. 11, p. 2.
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subnmitted to the Registrar, who shall pronptly circulate it to all States
Parties.

2. A proposed amendnment to this Statute shall be considered at the next
Meeting of States Parties, provided that no consideration shall take place unti
[3] nmonths after its circulation pursuant to paragraph 1.

3. The adoption of an anendnent at a Meeting of States Parties shall require a
[2/3] [3/4] majority of [all the States Parties] [those present and voting].

4, The Registrar shall transnmt any amendnent adopted at a Meeting of States
Parties to the Secretary-General of the United Nations, who shall circulate it
to all States Parties.

5. An amendnent adopted at a Meeting of States Parties shall enter into force
for all States Parties [60] days after instrunents of acceptance have been

deposited with the Secretary-CGeneral of the United Nations by [2/3] [3/4] of
[all the States Parties] [those present and voting].

Article 94[ D 3¢ 3%

Sinplified amendnent procedure

Modi fication of [articles ... or Part ...] shall be nmade subject to the
fol | owi ng procedure:

(a) Any State Party may submit proposals for nmodifying [articles ... or
Part ...], which shall be transnitted to the Registrar who shall pronptly
circulate such proposals to all States Parties for consideration

(b) On behalf of the Court, the President nay propose any nodification of
[articles ... or Part ...], which shall be transnitted to the Registrar who
shall pronptly circulate such proposals to all States Parties for consideration

(c) [Five] [Ten] nmonths after the circulation of proposals, they shall be
deermed to have been adopted and the provisions amended accordingly unless within
that period one third of the States Parties have objected thereto. The
proposal s shall then cone into effect 30 days after their adoption

R

(c) Any proposal s nade under paragraphs (a) and (b) shall be referred to a
Standing Committee of the States Parties, which shall be conposed of [five]
States Parties elected by the Meeting of States Parties. The Standing Conmittee
shal | make a recomendati on after having considered the proposals. The

%46 This article is intended to provide a sinplified procedure for amending
those provisions which mght require adjustments to neet practical needs.

47 A/ AC. 249/ 1998/ L. 11, pp. 2-3.
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recomrendati on shall be circulated by the Registrar of the United Nations to all
States Parties to the Statute. [Five] [Ten] nonths after the circul ation of
proposal s, they shall be deened to have been adopted and the provisions anended
accordingly, unless within that period one third of the States Parties have

obj ected thereto. The proposals shall then cone into effect 30 days after their
adopti on.

Article 95[E3%®

Revi ew of the Statute

1. At any tine after the entry into force of this Statute, the Meeting of
States Parties nmay decide, by a two-thirds majority [of those present and
voting], to convene a special Meeting of States Parties to review the Statute.

2. Any anendnent to the Statute proposed at such a Meeting of States Parties
shal | be subject to paragraphs 3 to 5 of article 93[(.

Article 96[ F] %

Signature, ratification, acceptance, approval or accession

1. This Statute shall be open for signature by all States in Rone, at the
headquarters of the Food and Agriculture Organization of the United Nations, on
20 July 1998. Thereafter, it will renain open for signature in Rone at the
Mnistry of Foreign Affairs of Italy until 20 Cctober 1998. After that date,
the Statute shall renmain open for signature in New York, at United Nations
Headquarters, until 31 Decenber 2000.

2. This Statute is subject to ratification, acceptance or approval.
Instruments of ratification, acceptance or approval shall be deposited with the
Secretary-Ceneral of the United Nations.

3. This Statute shall be open to accession by any State. Instrunents of
accession shall be deposited with the Secretary-General of the United Nations.

348 A AC. 249/1998/L.11, p. 3.
349 A AC. 249/1998/L. 11, p. 3.
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Article 97[ @G 3°

Entry into force

1. This Statute shall enter into force on the [60th] day followi ng the date of
the deposit of the [...] instrument of ratification, acceptance, approval or
accession with the Secretary-CGeneral of the United Nations.

2. For each State ratifying, accepting, approving or acceding to the Statute
after the deposit of the [...] instrunent of ratification, acceptance, approval
or accession, the Statute shall enter into force on the [60th] day after the
deposit by such State of its instrument of ratification, acceptance, approval or
accessi on.

Article 98[H 3**
W t hdr awal

1. Any State Party may withdraw fromthis Statute by witten notification to
the Secretary-General of the United Nations.

2. Wt hdrawal shall take effect one year follow ng the date on which
notification is received by the Secretary-General of the United Nations. The

wi t hdrawal shall not affect any obligations of the withdrawing State under the
Statute.

Article 99[1]%2

Aut hentic texts

The original of this Statute, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited with
the Secretary-General of the United Nations, who shall send certified copies
thereof to all States.

I N WTNESS WHERECF, the undersigned, being duly authorized thereto by their
respective Governnents, have signed this Statute.

DONE, this 17th day of July 1998, at Rone.

350 A/ AC. 249/ 1998/ L. 11, p. 4.
1 A/ AC. 249/1998/L. 11, p. 4.
%52 A AC. 249/1998/L. 11, p. 4.
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[11. SUPPLEMENTARY DOCUMENTS
A, FINAL ACT®s®
1. The Final Act of the Conference contains a sunmary of the background and

proceedi ngs of the Conference:
- An Introduction tracing the devel opnents which led to the Conference;
- A list of participants;
- The officers and structure of the Conference;
- A summary of its organization, rules of procedure and proceedi ngs.
2. The Final Act is not part of the Statute. It is drafted in the same
| anguages as the Statute and is signed by the President of the Conference, the
Executive Secretary and all participants wishing to do so. Special full powers
will not be required for signature of the Final Act; credentials issued for the

Conf erence are sufficient.

The Final Act may al so include any other resolutions or decisions of the
Conference, either inits main text or as annexes thereto.

33 A/ AC. 249/1998/L. 11, p. 5.
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B. ESTABLI SHVENT OF A PREPARATORY COWM SSI ON%4
If it is deemed necessary to establish a preparatory comm ssion, this can
be done by neans of a resolution to be adopted by the Conference. Such a
ution should formpart of the Final Act.

Its text might read as foll ows:

"The Conference on the Establishnment of an International Crimna
Court,

"Havi ng adopted the Statute of the International Crimnal Court,

"Havi ng decided to take all possible neasures to ensure the coming
into operation of the International Crimnal Court wthout undue delay and
to nmake the necessary arrangenents for the commencement of its functions,

"Havi ng deci ded that a preparatory conmmi ssion shoul d be established
for the fulfilment of these purposes,

"Deci des as foll ows:
"1. There is hereby established the Preparatory Conm ssion for the
International Crimnal Court. Upon signature of or accession to the
Statute by [ ] States, the Secretary-CGeneral of the United Nations shal
convene the Conmi ssi on.
"2. The Conmission shall consist of representatives of States which have
signed the Statute or have acceded to it. The representatives of other
signatories of the Final Act may participate fully in the deliberations of
t he Conmi ssion as observers.

"3. The Conmission shall elect its Chairman and other officers, adopt its
rul es of procedure and decide on its progranmme of work.

"4, The Comm ssion shall:

(a) Make practical arrangenments for the establishnment and conming into
operation of the Court;

(b) Prepare a relationship agreenent between the [Internationa
Crimnal] Court and the United Nations;

(c) Prepare a Headquarters Agreenent;
(d) Prepare draft rules of procedure of the Court;

(e) Prepare staff regulations;

ss¢ A/ AC. 249/ 1998/ L. 11, pp. 6-7.
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(f) Prepare financial regulations;

(g9) Prepare an agreenent on the privileges and i munities of the
[International Crimnal] Court;

(h) Prepare a budget for first year(s);

(i) Prepare the rules of procedure of the Meeting of States Parties
[and of any other organ established by the Statute].

"5. The Conmission shall neet at the Headquarters of the United Nations.

"6. The Commi ssion shall remain in existence until the conclusion of the
first Meeting of the States Parties to the Statute.

"7. The Conmission shall prepare a report on all nmatters within its
mandate and subnit it to the first Meeting of the States Parties to the
Statute.

"8. The Secretary-General of the United Nations shall provide to the
Conmi ssion such secretariat services as it may require.

"9. The Secretary-General of the United Nations shall bring this
resolution to the attention of the General Assenbly for any necessary
action."”
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