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DEPUTY JUDGE hDVOCATE ' S OFF I CE 
7708 WAR CRIMES GROUP 

EroOPEAN COW.!AND 
..u>O 407 

HP/k 

A~ 

8 Docenber 1947 

UNI TE D STATES) 
) 

v . ~ 
Kurt ciROSS , ot a.l. ) 

!l.EVIEW AND REOOMMENDATIONS 
~ 

I . 'l'aLU, DnTA: The a.ccus oc1. wor .:i triaC. a t Dt?.chau, Ger many , rl.uring tho 

period 26 Scpt0mbor 8 Oct ober 1947 , bef ">ro a Gan~'r '\.l Mil itary G0vernmant 

Court. 

II . CH.~·~(.;E i\.ND P.;RTI c~;r.s i 

CHAltGE: Viol ation 0f the La\ors and UsaP:en 0f War. 

Part i culars: In that Kurt GROSS , Adl'\lf MATTES , Eduard 
MACK , Rudolf SPLETZER, a.ne. Th0nas ASOHNER , Gor man n"l.tione.ls 1 

:• i d , at or noa.r RADOLFZELL , Gor:na.ny , on or a.lnut 20 July 
1944 , WTOn~fully encoura~e , ai~ , ~bet ~nd particip~te i n 
the killin.-; of two r1embere of tho United St~tes hrrny who 
wor e then a.ncl ther e una.r~1ed e.n<l surrande r erl. prisoner s of 
war in the custody of tho t h0n Ger mN"l Re ich , 

Tha Ohar :;o Shaet wa.s e.monde ·~. :'urinr, thA triAl t (\ ah0w 
Christian name of SPLETZE~ as Ru~~lf instean of Geor~a 
(r. 5) . 

111. smfr.!AI.Y OF EVIDENCE : Followi~ a b0rnbint; attack upon Frie r.r ichshnf en , 

J .. r uany , on :?0 July 19£~4 , tw"> A.11i.~rican f l yers parachuter~ in the vicinity 

:>f Oohnin ... on , n..,a.r Rn.dol fzell, Gl:)r :ne.ny , hoth being Apprehenl ed. Pursu.e.n t 

t i> an " r c'.C>r issue \!. by the 9.ccus ed GROSS an . tra.nomittod thr~uH.h thP- a.ccuti.Hl 

~-... CK , the !lccusa cl SPLETZER e.nn. MATTES shot .<\.n( killed t wo flye rs . . The 

accused .o\.::iCRNE!l served e.s ~.river of the truck ueeC. t o pick up the flyt:;rs . 

IV • · EVIDEHCE AND RECOMMEND.~TIONS: 

l. Kurt GROSS 

Auotria n 

35 

Civili.<\.n St a tue ; Attorne y 

Party St ":t tus :. Mo:.1bor tfllz i P~rty 

• 
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Milit<tr y Status 1 SS Majn 

Plea~ NG 

l!~ indinz s: G 

Sont onc o & Life i r!lprisonm.:int 

Evi·lanco f ?r Prooec.uti"n: On tho d.ay of the ~.11cgod :>ffonsc , 20 

Jul y 1944 , thu e.ccuced·, 'ln SS ffiP. j or , was tho t?.cting Comm:lni:l.in~ Officor nf a 

n~>nco:.t'!'lise L'ntl r1. <fficcrs sch..,"l a t Radolfzell, G0rm~ny , and-~ad.nppo1ntti d 

accused t/ACK as act i ng adJUtant (R · 258., 259) . , While the accus ec1. wa s 

at \·!,,lll'i\.'l.ttinr·m on a. fiel d exerciso with mos t of tho sturl.ents., h P. w=•.s 

ad.vi s or. by a. mri t~rcycle messolli~er that twn flyers h 'l.<\ been c j)pturod (R 261 ),. 

In his oxtra jud.icial sw0r n sta ton,.m t a ccuser. ~~CK stated that tho acoueod 

e ant hin q written mess~e directin1 th-~t accused ?.tn'I'.PES pick up the flyero , 

whl') wero t o bo "shot when e s ca.pin ·;11 (R 33 ; P-Ex 13A , I> • 2) . MACK in 

turn tro.nst1it t od the orr,er t o M.'\TTES and r.irec t cd accusec'I. SPLETZER t o 

accompe.ny hi::l (R 30 ,· 33; P-~xs 12.A p , l , 13A p ,3) . The t:>.ccusod t ~'letifiod 

that af t or the doubl e killing he f or mally c omr.10n r,e c1. MATTES and SPLETZER 

upon thoir work by an entry in the cla ily bull<~ tin (R 281) . Tre.ub t us ti-
\ 

fi ed t hA.t c. fow days aft or the inci:1.tint ha hoo.rd. the accusecl tall t;i.ccusa d 

l.tATTES tha t he hf'.:·. C!.onu very well t o ohoo t the two ..\;Jori can f l yers (R 65 , 

' €6 , 602 , 603) . Tho t\.ccused in his uxtr aju".icial sworn st<:lttl:nont e t Rt od 

~ n~.t ho s a w the two ·' eP.cl bodi e s in u truck • or c".e r od the ir burial , a.ncl 

...,nn.t he wa.s r ospons i b l e f 0r tho e i t,u pla cer ·war tho gr ava roa.c>.in~ 11.Air 

:' \. ~_:store 11 • (ll 16 , 18 i P-Exs 10.n. , llA pp 1, 2) . The buria l t ol')k pl \ C O 

tho ni 1.ht nf 20-21 July 19~ (R 79 1 80) . Althamr.1€lr t eotifie o. thn.t tho 

"~ ' usH(l 1r cl.orod. a. pl 3.carct p l e.cod ovur the r~raves of tho two f lyors r e?.d-

in[; , in cif foct , 11Ifo r e r ests the tw0 "'moricfl.n Ga.n::;s t ors or Flyors 11 (R 44) . 

Tho witneso -'\.l eo testified that the accused , af t e r ho h !'.C. e.ppae.r e d. f 0r 

i ntdrroc;a tion , r.sked bio t 0 r ea l ize the difficult p 'lo ition of the e..ccUD od 

a.nc1• t o try t o r emv:nber that s or.1eone .:ilao h 9.c' . . ·iven tho or cler (R 611) . 

Tho accus oc~ l')n ~irect axa:linl\ti'ln a~..mitt ecl th<> t he :ne.y have s ent ;.~.-\CK 

a nossagtJ when ~dviscc! the flyoro h •.fl. 'Jeon co.:pturod (11 265) , !\llrl th9.t 

hn know o.b ~ut the G?obbcls ' olit riql (R 301 , 332) . On cr 0ss-ex~mineti0n 
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the e ccusod a rmitted that on tho day the flyers wor e kill( d he had con­

ei c~erocl the bomb in~ of Frfodrichehaf en a.nr the kill in~ l)f woman and chil 'iron 

(H 341),. '!'hd n 'l!lles of thP. flyors 111or o on the ir :~I')., t~?s 9.nd may ha.v<:} buen 

Nowh"USO .<\nc'I. Hamlin (R 16; P-I:x 10) . Niod.er mR.nn t estified tha t <1.f t l3r the 

buri~l the b"'l t.i e s r omain,H: in t he ~;rave until the occup 3.tion t r f)ops a r r ived . 

Later <Jxhur.iation of th.i b·,cl. i es was or ;\er od ( R 81) . 

Evic'..o nco f or Defense: The a.ccus '3'l t ~at if i e d th<:1.t ha hs:i.~1• bean e.dvis fJCl 

by mess an,~er tha t tw'1 flyers h9.cl been capture d; s.nr t hat he W'?.A l "' ter n "'l ti­

fi ,1d in the s.l\:ne ~.nncr that they c.~.r~ bRon eh ... t , wh ile a.ttti:!:.ptin;: t o OBC"'!)U 

(R 261, 262). The b0..-. i a s wor e br '>w...h t t 0 W l"lll!:l'\ t tin,•cn wh 'Jr e he n?.w tho 

two c,o?.C.. flye rs (ii 263) , He ~.ls0 toRtifiad th ?.t , baca.use nf tho ?- ttompt on 

Hitler 1 s life , the school h "'.d o een a l ortt1d f ore. m--va on throe h ,u r s 1 n0tice , 

a.net he th~1rof ""lro or r· ert1d the buria l t o be C"nrtuctad at n i ·h t (H 264) • He 

coulct not race.11 s end ing ~. mossa.'."e t o MACK P.fter he ha.<l. been a c'l visod of the 

capture (H 265 , 328) , nor c ~i'. h () r e call or n.er in .. the r.efP.:1a t 0ry pl!\ca rd 

' p l o.ced on tho -rave (ir 266) "l.n -l bl~r.t· • r. hia rl.ofoctive mcm0r y on a head i n-

jury (R 265) . Thu P.ccused t ea tif i ed he h 9.r.. Mn<'uctect an inquiry into the 

inci :-.0nt an\'.'~ h'L<' ~.c t ermin~l.i.. th '\t tho fly.' r o had been shnt attemptin.~ t o 

es c~.pe (R 279, 280) . lie nev er intort""l~a.t cd Pccuso''. ASCIDT!.R nr Pamint~er 

(ll 320) , the t J ch ser ;cant who h 9.c1. a cc11mp9.niad SPLETZER a nd M.~TTES (R 175) . 

Ci~· c lulit not r el"!'le:nber q_uesti '>nin ·, ~~TTES a b"ut t ho sontin:: a r ran ·.t1man to in 

~:. ri truck (:1. 282) . Tho accuse d k ntl W ab,.,ut t ho Go 1:ibbcls 1 e r:it '1rial , bu t <id 

11.1 ~: ins truct his oen ~here-:m (R 303 ) a.ncl r ef orre{. t " par a.?raryh •}7 of tho 

: ..,r mP.n :nilita ry C)Urt-ma.rtia l re~"Ul"lti0ne f or b ic\d in ; s )F .i or s t " l"lbuy un­

la\o'i'Ul ..,r \.ors (f1. 288) . The e.ccus or'~ q,c~mitterl. th i. t MAC'!. wa s b i s juni'>r :i.nd 

~">ul r'. n ') t issuo maj '1r 0r ~.0rs with"·Ut hiA p.;r miesion (R 317) , a ncl tha t :\:~CY. 

w'"'lul c'. n -: t h9.v u ~.rf.e rec'. the flyers picko,1. up without thu a ccused 1 a auth0r ­

l.l.P.t i on ( i\ 318) . Tho acc..usor. a l s o t .1s tifiee. t ,., h Rv i n- ha.r~ fl.:1pl c ryppor-

t u nity t 1 dscuss tha co.so with SPL£TZER (R .305) , Al thP.:1un0 r (R 30 6) , ! i.'\.TTES 

o.nc: :-t.'\.CK ( R 311) , an.:l thP.t he .i.i ci. clio cuse tho c'i1H:1 with . lth.c:i.:n.me r ( . 306) 

anc!. with :-~T'7.:".JS o.t tho h ·,s ·>it".l ( ~ ~13 ) . H,,wl.ver ho n•'Vur f.. iscussocl it with 

SPLLTZEH C.urin thti ti:::ie inttirv'll b<l t wuon thd l a ttdr' s tw'> eta t .3mu:ite (P. 301 ) . 
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He denied having co::tplimented :-.t~TTES at the off1cers

1 
buffet (R 285) . 

Suffi ciency of Evidence : lt i s cl ear. that the accused directed his 

subordinat es to kill the two flyers . Austria ~as o. cobelligerent of Ger-

many . 
Tho findings of guilty are warranted by the evidence . The s entence 

is not excess ive . 

Pe titions: No Pe titions f or Review nor Pdtitions for Clemency were 

filed. 

Recommendation: That the findings and se ntence be approvod. 

2. ..\dolf ~.ATTES 

Nationality : Goruan 

hge: 35 

Civilian Status ; Plumber 

Party Status : None 

Military Status: SS let Lieutenant 

Ploa : NG 

F i ndi ngs: G 

s~ntence : Life imprisonment 

Ev i l ence for Prosecution : Tho accus od, an SS first lieutenant (R 6) , 

r oported to accus~d MA.OK's office pursuant to a t el ephone c~ll, wher e he 

;.e tolci to pick up two flyers at Ochningon and Wangon, r espectively 

~ ~ 33 , P....Ex 13 i R 441) •. Accused SPLETZER in hie extrajudicial sworn 

~i~tement stated tha t by accused Mn.CK's instructions thes e flyers wer e 

~ot to arrivn ~hole in Radolfzell (R 30;. P-Ex 12A p. 1) . The accusec was 

- c~ompa.ni0 d by accused SPLE~ZER ~d by Paminger (R 175) . Accus ed Asc;~~R 

~i.r ove the truck .. a. wood-burni~ vehicl e (R 16, 18; P-Exs 10 , 11; R 444-

148) . Both f l yers wer e picked up and the truck was d.riven to a woods at 

o. po int b,:twtJon Gun<~holzan and Itznang , on the way back to Radolfzel l 

(R 447 , 452 , 458) . ~ccused SPLETZER in hie extrsjudicial sworn state~ont 

otated tha t the accuaod ~ave an order t o got the pistole re~dy , h~ving 

previously t ol d th~ gu.a.rdo t o be prep~red , o.nn tha t the ~ccus~d then fired 

at the t wo prisonera., hitting both of the:n (R 30 , P-Ex 12'\., p •. l ) •. In 
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I .. 
two ox t r a j ucl.ici a l s w0r o o tatomento accuse~ GROSS stat er t i"<it i n h ie i n-

voe ti"'8. tion r.l~ ·1 0 t he day ~fter the killin~e the s.ccueer' ~dr.itted t~"..t he , 

t or.e the r \<T ith accus ed SPLETZ'Lll , s hot t he flydr B (ll 16 , 18 ; P- Exs l OA, l lA 

p . 2) . Aftur a. bri,~ f examin~tion of t ho bodi c e by t ho 'lccus aC. , whi ch ,us-

cl oeac\ no s i · na of l ife (R ~a , ~59 ) , t he accua ,1 .~ 1 t ho two r,uar ds and 

ASCHlU:R •.r ove t o the d ispensary at Ra.dolfzoll, with the t w0 b')rl i ee i n t ho 

truck ( I: 460) . 
• One f l ye r h $\d a bulle t wound i n t ho b <1.ck of t he h e9.C. ; 

the oth,•r h!?.<l a bulle t wounc'. i n the l e ft be.ck ( R 531) , The Gor '.".!f" n <'.octor 

at J..adol fz ell inf?r oed t he ~ccue ed t hat t he t wo f l yoro wer e C..ea1"l. (R 462 , 

531) . ASCHlIBR in h is ext r 9.judicial ewor n eta t eoont e t~ted th~t the 

flyers wor e i n J\:Jvrican unif )r ::1B (R 40 ; P...t:x 15 p . 9 ) . The 9.ccuaed nd.-

oitted in Court t ha t he had r ece iver 9. co:nmendat i on f r om accus Pd GROSS 

f or t ho eh o1>ting a.nc.. f urthe r a dnitted tha t he had provi0usl y :n<lde f al s e 

eta t e:nente in his ext r ajuclic i a l s w0r n st'lt enan t of 1 Jul y 1947 . The 

a ccusecl A.lso t est ified i n an equivocal t'9.ah i ,.,n t hat he had - a nd hf\r . n 1t -

or cle r ed t ho :qyer s t o s it on th<' r ear se a t ~n'1. th~t he h-9.t\. - ~n0 h 1d not -

discuee od the ce s e with GROSS(~ ~99-505) . 

Evidonco f or De f ens e 1 The n.ccus Ad t estifie d t h?.t 15 r.ti nu t es 9.f t or 

hu r e ce ived an or der f r or.l 9.ccusad ?~CK t i') pick up two f l y )r e he wa s j oined 

l>y SPLETZ£.il wh" hS!.d bean a s s i sne d by r~CK t o iis a is t h i rn ( R 4~3) • The 

n.<!cus oo. fur t her tes tified th1t bu ea t i n the f r "nt s cat next t o the driver 

11r.. i.le SPL.=:TZE. and Ser geant Pamio.-er sat in tho back of th<' ~.r iver 1 
s c t:>.b 

~ ~~5) ; that Rt Oehoin~en , t he accus ed an~ the gu~rds picked up ono fly~r 

• M' was pl ttced on t he t r uck , to~eth\'lr with his ~ffec ts (R 448) wh i ch in­

~1.uo.ed fl smal l ::ic.p (n 451) ; tha t t her eaf t er the 'l.ccuse~. r e!'.Y.\i ne d i n the 

t~.c!< of thv t r uck unt il it re~ched Wa.n~en , wher e t ho o ther flyer w~a p i ckod 

•ip 
1
::i 450) ; t hnt then bo t h flyoro sat i n .tho r o9.r of t ho truck , b<\cks t o­

w~.;",~. t ho .~\ll..l.rdo (rt 449-452) ; t h<\ t a t W:uu~en tho 9.ccusod r e sune d h i s s ea t 

n •• xt. t o thv c.tr ivor a f t e r hav i n ,,.; p l 9.ced t he .-- ffec ts of tho flyers at the 

f oot of tho t wo ~rds (!. 453) . The accuser fur tha r t e s t i fi eC.. t hat a t 

the woods b..: t\•1oen Gundh0l za n ~nC: I tzn!\nc he hea r t'. ahout in~ f r oo the r ea r 

of the voh icl~ , or~ered t h <' r iver t o a t op , end j U.'.:lp ed out ; t h9.t ho s aw 
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SPLETZER standi ng a t the r ear of the truck. pistol i n h~nd , and was t old 

by SPLETZER t h.at he had shot at the prisoners bec~uae they had tried t o 

escape ( :n 458) . The accused t estified th9.t he then saw one flyer 15 me t ers 

behind tho truck and the other 25 metors behind (R 458, --59), 9.nd said 

t hat af t er de t ermini?lh that neither one showed any si~ns of lif~ , he l oadod 

tho bocliee on the truck and r eturned t o the school, stoppiDR a t the dis-

pensary (R 460). Ho typed a r epor t to GROSS and verified t hat the flyers 

wer e dead (R 460,461); then bad the bodi es 109.ded on t o another truck 

driven by the witness Al tha.mmer and sent t o tfollmatt ingen (R 463). The 

accused a dmitted that the ste.n~ard oper~ting procedure concernin~ captured 

flyers was kn0wn t o all, naL1ely, that they wer e t o be deliver ed t o the 

r egi men t in Cons t!lllce (R 470, 471) . He aleo qdmitted in hie t esticony 

that he c ould not recall MACK eayin~ a nything about the use of weapons a t 

the time tha or der was transmitted (R 484) , nor whe ther he bad l e t the 

guards see the flyer's map (R 499). The accused also t estified th~t the 

extrajudi c i ul sworn sta t ements by GaOSS and SPLETZER wer e untrue ; tha t 

he hims elf ha d never fired (n 510- 514); and that, a lthoua:h he had r e­

ce ived a co!DLlend~tion fr oo GROSS in tho daily bulle tin (R 499, 500) , the 

testimony of Traub concernin~ GROSS ' oral col!lplioent in tho officers' 

buffe t was untru~. He a ls o t es t ified tha t n...Ex 3, the ske tch of tho 

~• ficere 1 buffe t was i naccurate and that he ~id not bel i eve Traub coul~ 

.~ve overheard the r emark allegedly made by GROSS (R 523-525) . The accuaed 

~·~itted t hat prior t o ~iving the atatenPnt of 7 A~ust 1946 a t Baden 

"-i .den he wae not mistreated by the American invel(tieat or (R 506). 

Accused SPLETZER t estified thA.t the accused <lid not sh,...ot a nd di d n0t 

~~vo any prepar a t ory or ders (R 194-197). 

Suff 1cienoy of Evidence: The Cour t mi~ht well have concluded from 

<,hE; evi donco tha t the accused, as the sonior offioor in charge of the 

ue t~il, wa o responsible f or all that occurred during the trip; that the 

killin~s were deliberately executed at the direction of the accus ec1.; 

a nd that the accused p artic ipated in the act ual shoo t1n~. 

Th~ findi ng• of guilty ar e wa rranted by the evidence . The aent encc 

i s not oxceesivo . 
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Petitions: Uo Petitions f or lteview nor Pe titions f or Clemancy wero 

filod. 

Re cornmondD.tion: That the findin~s and. s entence be appr oved. 

3. Edue.r d t~~CK 

Na tionality: Ger man 

Civilian Sta tus: Businessman 

P 9.rty St a tus: Member Naz i P9.rty 

Milita r y St~tus~ SS 2d Lt. 

Pl~a: NG 

Finclings: G 

S • .mt ence : 5 years• comnencin~ 18 May 19-~5 . 

Evide nce for Prosecution: The accused , an SS 2d Lieutenant (R 7) , 

was appoin t~d acting adjutant of \flo nona o111::111·s i onacl. offic ers school at 

Radolfz ell a t 1000 hours on the day of the killinRo, which occurred at 

a.bout 1300 hours (h 362). In his extrajudicia l sworn st~tement the accuoed 

sta t ed that on 20 July 1944 he advised GROSS . his Commandin~ Officer. 

by nessonP;or th.'\.t two flyers had been appreh ended and the.t in r eply he r e­

.~eived a. written order directin~ that the flyers wer e t o b e picked up 

c.nr. shot when " escapin[~11 ; that he then r el ayed the or~er t o ~TTES (R 33 , 

" :i!:x 13) . SPaTZER in his extrajudi c i a l sworn sta t em<'nt stated tha t he 

;.ao r ece ived the or der from the accus ed and was or dered to assist :V.ATTES 

~ J· :30 , P-Ex 12) . The accused t as tif ied that in June 1947 he was confront ed 

:.·~ ;,~ SPLh~~R during an interrogation and that when SPLETZER was asked 

··:·HP· tho a.ccused ha d said in conne ction "'ith the order, SPLETZER r epliod 

• °:l'\t ho unr.erstood tha t the flyers were not to be brou,$t back alive ( ... t 

373' 374) . Tho accused at the trial could no t r ecall wh ether he had r el g.y1' d 

fau or cler to Mn.TTES word for word (R 367, 402,-403) • even thou~h he had. 

so statod in his extrajuuicial swor n sta t ement. Howcvert he t estified th~t 

t,o t hCJ bvs t of his memor y the contents of his st'lt ement wer e true (R 33 • 

404; P-Ex 13) . He ~dtlitted th~t he may h~ve t ol d SPLETZER t o be car aful 

(R 370) . \'/he n the accuoed wao i nfnr mod by SPLETZ~ t hat the flyers h!!.d 

baon sh ot ; he .1d not inquire w o h~. done thu shooting (R 380, 433) . 
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Evidonce f or Defense: The accused t estified that he became acting 

adjutant only a f ew hours befor e the incident (R 362) ; tha t he had hRd 

no prior orienta tion (n 363); and that i n the early afternoon he was ad-

vised that two flyers would have to be picked up , and since he coul d not 

act without ordors , he sent a messenger to GROSS , who was then directing 

fi eld exercis es at Wollmattingen (R 364). He further testified that he 

r eceived a r oturn message from GROSS ordering that the flyers be picked 

up , but could. not r ecall the exact wording in so far as shooting during 

an escape was concerned. He understood the order to mean that weapons 

wer e to be used onl y if an escape atte111pt wer e made (R 365). The order 

did not specify the place to which the flyers should be brought (H 388). 

Tho accused further t estified that he first told MATTES to pick up the flyers 

and bring thom to Radolfzell (R 365 , 388) and t hat he then s ent for SPL TZER 

and told him to accofilpany MATTES (R 367) . The accused at that time was 

not familiar with the standard opor atil'l8 procedure requiring captured 

flyers to be brought to Constance (R 388). Tho accused denied saying 

that the flyers should not be broueht to Radolfzell a live (R 423) . He 

did not r ecall having been in the corridor of the officers 1 buffet on 

the occasion described by the witness Traub(~ 375) . He never heard any 

talk about GROSS' commendation t o ~TTES and SPLETZER (R 380) . Upon 

GROSS ' orders he a rranged for the burial of the flyers at night because 
• 

of tho al e rt r esulting fro m tho atteript on Hitlerls life (R 383 , 384). 

After tho inc i dent the accused l earned f or the first time that orders 

ili effect prior to 20 July 1944 were· for captured flyers to be turned 

over t o Conut anco (R 394) . The accusod further t estified th1tt he saw 

GROSS after comi ng to Dachau but never discuss ed tho cas e with him (R 397) 

01· any of the other accus ed, although the oppor tunity existed (R 398, 

!399 ) . 

Accus ed SPLETZER t ~stif i ed that the statements contained in hie extra-

janici~l sworn sta teroent t o the ~ffect that the accus ed had t ol d him that 

the flyer s "•*•ar e not euppos tid t o arr 1vo whol e •••11 a r e not t rue , and that 

tho accuson di d not say anyth1J16 t o that effect (R 194) . 

Sufficiency of Evidence ; It is cl ear that the accused r eceived and 
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r el a.yod the order to pick up a.ncl. shoot the two flyers. l t is ev ~dent that 

the Oourt fully consiQer ed all such nitiga.ting circumstances in imposing 

the sent ence . 

The findings of guilty are warranted by the evidence. The sentence 

is not excessive . 

Petitions: • .ro Petitions for Review nor Petitions f or Cl emency were 

filed. 

Recommendation: That the findingw and sentence be approved. 

4 . Rudolf SPLETZER 

Nationality: 

a ge : 

Civilia n St a tus; 

Party Status: 

Militar y Status : 

German 

34 

Carpenter 

None 

SS Master Ser geant 

Pl ue : NG 

Findines; G 

Sontenco : Life i mprisonment 

Evidence for Prosecution: The accused, an SS master s er geant (R 8) , 

r eported t o accused MACK at the adjut ant's office wher e he was assi~ned to 

assist accused MATTES . The accus ed stated in his extrajutUcia.l swor n 

statem~nt of 1 August 1946 tha t he was i nfor med by MA~~ th~t the flyers 

wer e not suppos ed to arrive in Radol fz ell alive ( R 30; P-Ex 12) . After 

pickillb up one flyer !\t Oehnin£~n and one a t Wan~en , the truck continued 

on its way back to ~adolfzell (R 30 , P-Ex 12; R 448-450) . The accused 

o.nd PamiflB~r sat i n the back with the two flyers(~ 175) . ·Tha accused 

stat ed that MAT'"ES sat in the back with them (R 30 ; P-Ex 12) . Accused 

GROSS in his oxtrajudicial sworn statement , stated tha.t ~TTES infor med 

him that ho end SPLETZ~R r oth participated in shooting the tw? f l yer s 

during an alle£;dd escape attempt (R 16; P....hx lOJ\) . The a ccused t estified 

that he definitely had shot at one of t ho fly0rs ~nd tha t he saw this 

flyer lying on the right si<ie of the r l)ad 25 t o 30 m0 ters from tha t ruck 

and one to two ootors from tho e~e of the r oad (R 182 , 183) ; and that 
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both fly,·rs ~y he.vo been struck d?wn by tho shots tha t he fired (R 165) . 

The e.ccused adJDitted in Court th?.t tho c ontento in his s tatement of l 

.i"u,:~at 19~6 (3 30 ; P-Ex: l:::!) , t o tho .~ffAct that he had not o.one any sho"'> tr-

ing , wor e f r.l so ( ... \ 197) . Tho e.ccusod e.lso admitted that a. ste.tet1ent t ha t 

h E:J ge.vo to Mr. il0thochild we.a obt a ine d without sug~ostion , influence , or 

duress (R 203) , but that nevarthol ass he had f a ls ely denied thdrein being 

interrogatocl by GROSS (R 20 6) •. His e.dmiesion t o Rothschild that h e hed 

been told t o bri?lB the flyers back t n the ca.sorno u nder any ~nd all cir­

cwnste.nces, dead or a live , was f~lse (R 212 , 213), a.lthou~ ho ~lso 
t estifiod tha t the sta t ement he ~ave Mr . Ro thschild was true (R 201) . 

The accused 'lclmitted tha t when h e was confron~od "'ith M.-\CK by Rothschild. 

he sta t ed hu hP.d understoo(. by 1-~CK ' a or der tha t the flyers ~rare not t o 

r oturn e.l ive . The accused als o ad.oitted tha t whan ho \'tae intcrroea.t ed 

by Captain M~yor he tol d the se.me untruth a.oout tho orders, but ho t ol d 

this unintentionally (R 213-216) , (Seo also R 373 , 374). He admitted 

tha t his e.ssertion the.t accuned ASCBi~'ER -was pros ent when the or e.era were 

Given , a.a contain,1d in h is oxtra.jud i c i"ll sworn st'3. t om 'nt Riven t o :.ir. 

May (i 30, P-Ex. 12) w~s f~ls e anr. tho.t ho ho.d m?.de s t>.id assertion in order 

t o push the .~ilt ~way fr 0m hims elf (R 216 , 217) ; tha t th.:i r aM on ho t ol d 

an untru th to Mr. Me.y wes t n ra t his p eace L'.nd not be bnther ad any mor e , 

a l th'lu;;h Mr . May was not a.bus inr, hi:n in any · way ( U 221) • 
1

•'he n the a.ccus"'d 

ge.ve hia extra.judicia l sworn s t :.t cr.iont t'> l~r. May ~t Neuenga nme , ho showod 

no siens of bee.ting (R 148, ·~49) . lie nvver tl')ld May, who also appee.r ed e.s 

a witnoss , tha t he ha<i b oon t hr ·nt .m ·d (R 150) nor o.i d ha c ompla in cf 

any pa.in (:a 151) • He was in t erv i ewl'd in hie own lan~q,go a.nd :nri.r.e ch ".nr,eP 

in his own ha nc1.writing (R 152) . The ·~itnoos Parks t estified tha t he 

had comhru.nica t ed with the h ospital ~t Neuonga~11e thr l')Ut~h a war crimes 

dot~chr~ont l ocet od in the ~ritieh Z0na , ~nd h~d ascert~ined tha t the r~ason 

f or the accused's act-niss i on t o the h•, epit~l was th.:> f act tha t he was 

eufferif\5 fr~m sci~tica P-nd that no r e cord ehnwo<i th~t the accu~ed had 

been ad.nit tad t o any h "'>epitel or r ac1:1 iv.•d n .di cal t r eat::iont fo r any -> t har 

cause (~ 620) . Thd e.ccue\lC: a.d;ni ttad t hat ho had p n .v i nusly put the b l ame 
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on MATTES becauso he had thought MATTES was dead (R 224) and th9.t whon ho 

we e i ntorrngated by Mr .• May hie mem~ry was not s o .c_:; ')l)c\ (.H 210) . He further 

testified tha t MATTES did not shoot, and tUd not g ive any prepar~tory 

orders; he sa id that hie nwn prior denial of participation in the sho~t ing 

was false (R 194-197). 

Evidanca f or Defense : The accusod testified that he had been t ol d 

by accused M.~CK t o pick up two flyore at Oehningen and Wan~en, respoctivoly 

(R 173) . The accused , Mi"TTES , and Paminger eat in the truck whi ch Cl)n­

tained sacks filled with wood (R 175) . After pickinr, up one flyer at 

Oehningen (R 176) , they all remain~d in the back of the truck until it 

r eached Wangen whore the second flyer was picked up e.nd placed next to tho 

first, with ~IATTES thereafter eittin~ in the fr ont eoat next t o the dr iver 

(R 178) . As the flyers eat in tho r ear s eat, backs t o the guerde, SPLETZ~ 

watched Pamill{;er slit open with h is knifo a 11Mae \'1Ast11 belon~in~ to one 

of the flyers (R 179) . Suddenly he bee.rd Peminger shout 11Stop11 • He l ooked 

up and saw the upper h~lf of one flyer hanging over the ei c"l.e boards of tho 

truck. Tho other was not visible . Thereupon , he pulled hie pie t ol end 

shot and then r a n fr oo the r ear bench t o the front of the truck (R 181, 

182, 590, 597). The accused further t estified that he thon jumped out 

and ran t o tho flyer he had shot (R 183) and saw hi~ ly~ in the r oad , 

with Paminger standing near the second flyer (R 184). Tho accused n0ticed 

that the ono he had shot was bl eedinb fl""m the head. MATTES then came 

over, · r epri!Janded thE:i t wo guards , then helped carry the bodi es to the 

truck (R 185) . He had not he3.rd of any 0r rl.er concorning capturad flyers 

(R 239}. The accused further t estif i e d that fr -,m t he til!le he heard t ho 

cry of "Ha l t 11 until he finished shoot in~ , he hacl moved from behind tho 

driver t o tho second bench of the truck and he t hou.ght tha t the cry 11 Halt 11 

should have bt3tln heard by thQ• e in the cab (R 598). The accused was 

beaten by British 1nterroB8-tors bef or o he w~e interviewed by Mr . May. 

He was placed in the hospital as a r osult of t hos e severe beatin~a and 

was still afraid when Mr . May quoetioned hilil (R ll0-ll7.) . 

---

Sufficiency of Evidence : Tho Crmrt mi ght well ha.ve concluded fr m 
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the evi l once th.e.t tho accused f. i~ r ece ive the 0r der fr om MACK ;· th~t this 

'll' c1.or was r ep eat ed by MATTES; an.! that tho accused , ectin~ a l one or i n 

concert with MATTES a.nd Pa.Iil i nger, s h0t the flyors without excuse . Al­

th1>u,..;h a supdri0r was present , it ~oes n '> t q,ppoa r th oa.t tho accus ed unwill­

inr,ly partic ipated or tha~ he acted unrer i mncdi a. te c0mpuls i on t o any 

aubeta.nti?.l cle~ree . The Court ~9.ve ampl e consicter a.tion t o any e l eoant 

of superi or f'\ r c'.ere which may have been pres ont •. 

The findinRs of ~ilty !I.re wa rrant ed by the ovidence . The s entence 

is not excessive . 

Petitions : N0 Pe titions f rir Rnview nor Petitions f or Clemency were 

filed. 

Ruc0nmundation : That the f inninP,s ~nd s ontJ nce be appr oved . 

5 . Thouas hSOHlf.t:R 

N'.ti ' na.lity: 

Civilia n St a tue: 

Party St?.tus : 

Military Sta tus : 

Plea : 

F1nc1.1n~s: 

Santonce : 

A.us tr i a.n 

36 

Fa r me r 

Mei!lbe r Na zi P!\rty 

SS C"rpor a l 

NG 

G 

3 yo!".r s , c 0m:1enc 1n1; 26 June 1945 

Evicl.enca f 0r Pr'ls ecution: The accuse~. , an SS c rpor a l cmpl riy0.d as 

a truck '~river f or the sch"ol s.t Radolfzell (R 543- 544) , went t '> t ho 

ech0ol s omoti:ne be tween 1300 a.net 1400 h t')urs on tho c'.ay of t ho killin:;s 

t o ge t Wf'\C'~. f or his vohicl o (R 544) , .ancl. was t ol d t o r ep "rt t o accused 

~OK f or a trip t o O(;Jhningen (R 545 ) . Accusod. SPL£TZER in hie extra.judicia l 

sworn sta tement sta t ed that the accuaed drove first t o a t o'tt!l t •> pick up 

ona flyur ?.n1•• then t o a nc9.r by t "wn f or an0thor ; th<\ t b .af or o th~'ly c'.r"ve 

off , accused Mb.TT.ES t ol e t hem in the pr~e0nce of tho eccus ed t o be p re­

par ed and he assunad th~t the ~ccuaed as ~xiver w~e als o i nf ~r~0d 9.8 t o 

the pw·p"s e of t he trip (Ft 30 ; P-Ex 12'\, p . 1 ) • . But a t t ho t r ial , SPLJt~TZER 

t astifiod t hat his stateuent in r a ~ard t o the e.ccueed beinf; pres ent W9.8 

f a l ao ( R 217) . In his own extrajudi c i a l sworn sta t ement tho ~ccue ed sta t od 
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tha t tho flyers were in Aoerican unif 0r ms (R 4C ; P-Ex 15A) . 

Evicle nco f or Def ense : Th~ accus~d t estified tha t after he dr ove 

awe.y fr nm Oehnin~~n he was unt er the i r.rpreesion tha t b') th flyE>rs ha d bden 

picked up (R 551) . At MATTES' or ~er ho thon e.rove nn t o Wangen with a ccused 

MATTES sitting b eside hira in the dr i ver 's cab. At Waru{en he wt1.e t '1l d. t o 

st0p
1 

ancl. 20 minutes l ater he was t old by MATTES , who ha.cl r ej 0ined him 

in thv driv~r 1 s c~b, t o procaed (ii 552). After clrivi~ 15 or 20 miles 

alon~ th~ ma.in r oad t o Radolfzall, hu hoa~d f our nr five sh~ts and im:~o­

dia tely pull~d the truck ov er t~ the rif9lt side of the r oad. Accusod 

MATTES Bi:iult :-.ne f)usly ca llacl out 11 St "\p 11 (R553 1 554). Tho .lccusec\ r e­

mainod. in the t r uck , no t clarinr; t o l a9.vu it b,•cause of its clefectivo 

hand br ake . H~ then '\E)Cned tho i..rivor 1e d')0r on the l oft and saw the 

figure of a p~rson on the grf)un~ about 25 ~uters back of the truck on t he 

l eft siG.o of the r oa d (." 557).. The accused di~. not notica the :J thur 

flyer nor tl.i c: ha see a i thcr bncy l n.?.i:i.ed on the truck (R 561). . After 

five t " o i1~t ninutes they continued ')n the w?.y t ~ R~dolfzell, MATTES 

r eoarking thP.t thris e twn flyers had tried t i') oecape (R 561,-562) . .n.t 

the sch"~l clispc ns9.ry the accused s !\w the nor i os lyi~ in e.bflut the mi<'.rll u 

of tho truck c nver a l with s~cks (~ 563) , The accue od ~ls o t estified tha t 

ho w?.s not a r med C.urinP. the trip (It 40 ; P....Ex 15, p. 4) , ancl tha t b e w
0

.s 

never intdrr')~.ted by any of his superit"lrs concornine this inciclent 

( rt 566) . 

Suffic i ency of EviC'.ence: The only evic".e nce a.P.a inst the accus ed is 

cnnta inucl. in a n extr a.Jue icial sworn s t 9.t et1en t by SPLETZER (Jl 30 ; P-Ex 

12.n.) wher a in the l a t ter presumed that tho ~ccus ed knew thA plan as he 

hoard ,bTTES 1 or c\er t o ge t r e!.'l.dy , SPLETZF..R subseque ntly r epucUated this 

e tatemtlnt during hie t estimony at the trial. Ther o is no evif.ence t o 

c nrr0bf) r a.t e SPLETZER'e '.ri~inal sta temlmt. Austria w>1.s a cob13llir or e nt 

of G~rmany . The finclinr,s of .,uilty a re not ,.,a rranted by the evi".enoe . 

Petiti0ne a No Pe titions f or Roview nor Pe titions f or Cle~~ncy waro 

filed . 

Racoo~ond!Lti0n : Th -t t ha fincin~e ~nd ee nt onoe be disappr oved. 

V. Q.tJBSTIOl~S O"i' L~W: 
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Jurisc!i ct i on : I t i s cl ear t hat the Court hfl.d Jurisdi ction of tho 

pers ~ns of ' he accused a nd of the subj ect matter . 

Evi<1.once : a . The def ens e by m'>tion r equested. t hat t ho pr 0s acution 

be r equired t o pr'>duce tw'> sta t oments mac.a by accus ed SPLETZER and i n pos­

s ossion of the pr'>s ecution. The pr0s ocution oppoaeil. t ho rn')ti'm '>n the 

~ound it weo no t r equired t o pr~duce any self-serving deola r a ti'>ns ~ado 

by the accuse d. This ~efense motion wa s pr~perly denied (R 188-192). 

Section 551 of 11 Evi 6..ence fr '>m American Jurisprude nce" lays down the princi­

ple involved as f oll '> we: 11 The f ac t t hat declara ti ">ns made by t h4:.: a ccused 

we r o s~lf-servin~ does not proclule the ir intro~uction in av i denoe as a 

part of his whol e sta t ement i f thoy e r e r e l ovant t '> stq t emonts i n troduced 

. .. 

by t he St?- t e and wer e raade on the se.,_o 0ccaeion <!.S the e tatel!lan te introduced 

by the St ?. t e . n I t i s sta t ed i n Underhill on Crimina l Evi~once , Section 

255 : 11 Thu ste.t enont s '>r ~.ecle.rati,.,ns of tho accused in his own f e.v or which 

are in<lepe n<'.ent of t he r es ,?as t e.e of the crime and wh ich e.r a simpl y narra­

tive in t hoir charac t er a r e not r el ovant as a p~r t of h is defense . The 

the~ry beck of this rulo is tha t such evidence is n C'l t r e j e cted bacP.uee it 

M y not &i d in finding the truth but bocau_eo in tho rej or ity 0f ins t a nces 

it 1e f a le o anc! :nisleadi~ . and a p,n·s 0n char ged ·with a crime ca nno t make 

evidenco f or hicadlf11 • ( Soe Her mcinn vs . Uni t ee\ Stat es 48 Fe<!. ( 2cl.) 479: 

Buech vs. United Sta tes 52 Fee. ( 2d) 79; Cqrl e vs . Pe0ple 200 Ill 494; 

Oor.tnonwealth vs . Bal d i 250 Maea 528; People vs . Ra izen 208 NYS 185) . It 

s eems c l oa r, ther e f 1r e , t hat since t hes e s tatements were of & self-serving 

na t ur e an~ take n on a diffe r ent occasi0n , t he prosecution could n '> t 

lo~ically bo compellud t ri prriduce the m f~r the benefit of the a ccused. 

b . The dt)fonse callt:id a s a witness Fred D. Rot hschild ,. a u.s. c ivilian 

inveet i~;e.t <>r , a nd attempted t ri questinn h im a.a t o i nf nrm'\ti'mal mattere 

e l ic i t\id f r om t he 9.ccusud SPLETZER i n an extrajud ic ial sw0rn sta t e ment 

t a.ken i n June 1947 e.t Dachau, Gor :nany (R 241·--243) • Upon obj ect i on by 

the pros ecution t ha t such c!\t eriP..l W'l.s confid'3ntial, the def ense Wf'\ B pr :>­

h i b i t od fr0m c ·.n tinuin.; its i nquiry a l on•? t hes e lines . Tho witness t esti­

fied th~t s o f~r e~ h e knew t he cl ass i f ice.tion of th\l· ~atorial in question 
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had never baon c owngraded and rA~ained confidential (R 2.;A) . The Court 

ruled finally that the witness mi~ht tust ify t o circu:Jst~ncos surrounnin~ 

the interr ogation , o .c;., the ::annor !n which it W'\B cnnductecl. and on 

points le~ding up t o tho interrogation (R 24~248) . 'Ibis rulin~ Qi ~ not 

r esul t in an injustice t o the accused. The Court went out of i ts way to 

grant tho llccusod an opportunity t o a_uoetir,n tho im·esti~t"r as t o tho 

manner of tR.ki ng a etateuent , which was never usdd agq.inst the accused. 

c . Defense Counsel moved t o strike from tho r ecord an extrajuo ici~l 

sworn st'!.t ooent by the accused SPLETZER admitted 1n evidence as P-Ex 12, 

on the c r ounc. that SPLETZER was un"\er eevore C.urees, frauC., and undue in­

fluence when he mll.C.e this sta teoent (R 627) . This mo tion was properly 

denied, thor e be ing not tha faintest suspicion thllt the American inves ti­

gator who obt ained the etatenant exerted any kin~ of influence whatever . 

Absonco of Accused Puring Trial: On 8 October 1947 ~efense c~unsol 

0bjocte~. t o the r esumption "f the trial without the presence of the accused 

GROSS , 1tlbo was a t th~ t tin~ sick in hospi tal (R 582). The C'>urt p oint ed 

out that tho time set f '>r r econvenine: was actually 10 minutes l ::i.ter thun 

tha t previously r oquestocl by c.ef ense c0unsel a.ncl c'.irected. hin t o pr ocaocl . 

In a f ew oinutos, durin:; which r el atively uniop,,rt':\n t ques tions ~ere askor. 

of the ".ccusecl.. SPLETZER, accused GROSS appear ec\ in C...,urt (R 584:) . The 

Court ' s action was proper a.nf. no injustice r oeultod. t o the accusec1,. 

ProcoC..ure Durin <-: Sente ncing: Whvn the accueec'. C't."lle up for s entence , 

the Court ?f its 1wn 00ti0n ~~opted a rule of exclu~in~ all accuse~ f r oo 

the c .urt r ">0m , -incl ca.llecl C'!.Ch q,ccus <l d in s eparat ely t ,, r ace ive a.m t cnce . 

Dof enso counscll pr0testod vi;.~r ~usly that tho ri~hts 0f the v~rious e ccusod 

wer e i~pcriled since they wero entitled t o be pres ent throu~hout tho 

entire trif'.1. . The point invol ved is purel y t~i chnical. Suffice it t o 

say thet f inl ings had boen ma.c1e anc ~vidonce in mitiga.ti?n r oce ivec. No 

injustico result~d t o the a ccused a n? no anvo.ntago could p0ssibly h~ve 

flown from vach bein~ pr0sont whil~ ~thora wer e s ontencod. 

Exaoi n:..tion of the ~ntiro rac~r~ fails t o eisoloso any err or or 

omiss i on in t h,1 c , ncluct of thv trie.l \tlhich reeul t~d in injustice t ri tho 

accueEld. 15 
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VI . CONCLUSIOHS: 

1 . I t is r ecommended th~t the fin ~ in~s ~nn sentv~ces be appr >v~~ . but 

tha t the f ind. ings and t ho s entence a.e t ·) tho "lccusc t\ .n.SCHNER be rl.ieappr ovof . 

2 . Lo.~l For ms N'"ls. 13 a no. 16 t o accor.lplish this r esult are attached 

horoto ohould it meet with appr'"lval. 

HERMAN PLATT 
Attnr ney 
Poat TriRl Br anch 

fl'lvin{~ ex."l. ::iincl1. th.) r uc '>rc1. of t rial, I c nncur, t h is ___________ _ 

day of _____________ l 948. 
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0. F! . ' &'TRAIGHT 
Lieutenant Col onel , JAGD 

Deputy Jude;e :\1.v "lca.t e 
f or War Cri-:ios 
















