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AEVIEW AND REOOMMENDATIONS

A L e ——

1. TRLil DaTA: The accuscd were tried at Dechau, Germany, ‘urinz the
period 26 Scptomber ~ 8 October 1947, before a Genoral Military Gnvernment
Court.

Il OHa.GE aND PAaRTICULARS!

M e e

CHALGE: Violation of the Laws and Usages nf War,

Particulars: In that Kurt GROSS, Adolf MATTES, ¥duard
MACK , Rudolf SPLETZER, anc. Thonas ASCHNER, German n2ationals,
¢id, at or near RADOLFZELL, Gormany, on or about 20 July
1944, wronefully cncourage, 214, abet =nd partiecipate in

the killin: of two nmembers of the United States Army who
wore then and there unarmed end surrendered prisoners of
war in the custody of tho then German Reich,

The Charse Sheet was emended during the trial t» show
Ghri;tian name of SPLETZER as Rulnlf instead of George
(I‘so

I1I., SUMMALY OF EVIDENCE: Fonllowing a bombing attack upon Friedrichshafen,

Jormany, on 20 July 1944, two umrricﬁn flyers parachuted in the vicinity

»f Ochningen, ncer Radolfzell, Germany, hoth belnz aporehended, Pursuent
to an orier issued by the accused GROSS and trenomitted throush the accused
M~0K, the nccused SPLETZER and MATTES shot and killed two flyers,. The
acouscd ASCHNER served es driver of the truck used to pick up the flyers,

IV.. EVIDEUCE al'D RECOMMEND:TIONS:

1, Kurt GROSS
Jation2ality: Austrian
ESCE 35
Civilian Statust attorney

Party Statusi. Menber Mazi Party




Military Statust S5 Major

Pleat NG

Findings: G

Sentencos Life imprisonment

BEviienco £ar Prosecuti~n: On tho day of the =~lloged offonss, 20

July 1944, tho eccused, 2n SS major, was the 2cting Commandinz Officor of &
nonco:iiss ioned officers schonl at Radolfzell, Germany, and. had. appodnted
accused MACK as acting adjutant (R'258, 259), . While the accusad was
at Wellmattingen on 2 field exercise with most of the studlents, he wos
advised by & motorcycle messonger that two flyoere had becn ceptured (R 261).
In his extrajudicial sworn statoncnt zccused MaCK stated that the accuscd
sent hin 2 written message directinz that accused MaATTES pick up the flyern,‘
who werc to be "shot when escapin" (R 33; P-Ex 134, p. 2), MaCK in
turn transmitted the order to MATTES and directed accused SPLETZER to
accompeny hiz (R 30, 33; P-Exs 124 p,1, 134 p.3). The ~ccused testifiod
that aftor the double killing he formally commended MATTES end SPLETZER

upon thoir work by an entry in the daily bullotin (R 281), Traud testi~

]
fied that & few daye after the incil’ent he heard the accused tell accused

MATTES that he has done very well to shoot the two Amorican flyers (R 65,
€6, 602, 603), Tho 2ccused in his extraju’icial sworn statezent stated
that ho saw the two “ead btodies in 2 truck, oriered their burial, and
yant he was rosponsible for the sign placed nver the grave reading "Air
®vwstors" (R 16, 18; P-Exs 10a, 114 pp 1, 2), The burisl tonk place

the nizht of 20-21 July 194« (R 79, 80)., Althammer testified that the
woruged ordered a placard pleced over the gravees of tho two flyers re2d-
ing, in effect, "Here reste the two american Ganzstors or Flyers" (R 44),
The witness also testified that the accused, after he had zppeered for
interrosation, nsked him to realize the difficult pnsition of the accused
and to try to remember that someone olsc had :iven the order (R 611),

The accuscd nn direct examination admitted that he mey have sent MACK

e nessage when advised the flyers h»d been captured (R 265), and that

he knew about the Goebbels! odit rial (R 301, 332), On ernss-cxaminetison
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the sccuscod afmitted that on the day the flyers were killcd he had eon-
sicerod the bombing of Fricdrichshafen anc the killing of women and chiliren
(R 341) s The n2mes of the flyors wcre on their 9. tass and may heve been
Hewhruse and Hamlin (R 16; P-Bx 10), Niodermann testified that after the
burial the Lacies remained in the srave until the occupation troope arrived,
Later cxhunation of the brdies was ordered (R 81).

Evicdenco for Defense: The accused testified that he ha? been advised

by messenzer that two flyers had bLeen capturaed; and that he was l-ter nhti-
fiod in the same manner that they kad heon shnt, vhile atteptinz $o oscpo
(R 261, 262)s The boiies were brousht 9 Wnllnattineen where he saw tho

two Gond flyers (R 263), He 21so testified that, becmuse of the attompt on
Hitler's 1life, the schoocl h-d been alerted for a move on three hurs! nntice,
and he theref-re ordered the burial to de e nducted at niht (k 264), He
could not rocell sending o messaze to MACK after he had been advised of the
capture (R 265, 328), nor c¢ould he reeall orderin: the defesntory placard
‘placed on the wTave (R 266) 2n? blam:i his Aofective memory on a head in-

jury (R 265), The mccused tcstified he hac conducted an inquiry into the

inci~ont and ha? setermined that the flyors had been shot attemptinz to

escepe (R 279 280), He never intorrogated fccuse’ ASCHNER or Paminger

(R 320), the toch serzoant who had accompanied SPLETZER and MaTTES (R 175).
fs euld not remenber questionins MaTTES about the seatins arran-ements in
vaa truck (A 282), The accused know abrut tho Goebtels! editorial, but did
\+% inetruct his men shereon (R 303) and referre’ to parazranh 47 of the
‘urmen military court-martisl resulatione forbiddin» soliiers tn Nboy un-
lawful or.ors (& 288), The accuscd acdmitted thit MACK was his junior =2nd
srulf not issuo major sriers withrut his pormission (R 317), and that Uat¥
would n-t have ~rdered. the flyers pickod up without the accused's author-
ization (i 318), The accused also testified tn havin=s had anpls oppor-
tunity to> ciscuse the caso with SPLETZER (R 305), Althaumer (R 306) , HATTES
anc. MaCK (R 311), and thet he “id discuss the c2se with Althammer (R 306)
and with MATTES at the hospitel (R 313); Eowover he never discussod it with

SPLETZER curin- the time interv2l batweon the 1attor's two statoments (R 301),




He denicd having complimented MATTES at the of ficers' buffet (R 285).

Sufficiency of Evidence: It is clear that the accused directed his

gubordinates to kill the two flyers, Austria was a cobelligerent of Ger-

nany .

The findings of guilty are varranted by the evidonce, The sentence
je not excessive.

Petitions: No Petitions for Review nor Potitions for Clemency were
filed,

Rocommendation: That the findings and sentence be approved,

2, Adolf MATTES

Nationality:

Age: 35

Civilian Status: Plumber

Party Status: None

Military Status: §S 1st Lieutenant
Plea: NG

Findings: G

Sentence: Life imprisonment

Evicence for Prosecution: The accusod, an SS first licutenant (R 6),

reported to accused MACK's office pursuant to a telophone c21l, where he
~s told to pick up two flyers at Ochningen and Wangen, respectively

‘W 383, P-Ex 13; R 441).. Accused SPLETZER in his extrajudicial sworn

. iatement stated that by accused MACK's instructions these flyers were

<ot to arrive vhole in Radolfzell (R 30; P-Ex 124 p. 1). The accusec w28

companicd by accused SPLETZER and by Paminger (R 176) ., Accused ASCANER
drove tho truck, a wood-burning vehicle (R 16, 18; P-Exs 10, 11; R 444-
443), Both flyeres were picked up and the truck was driven to a woods at
o point butween Guncholzen and Itznang, on the vay back to Radolfzell

(R 447, 452, 458). hccused SPLETZER in his extrajudicial sworn statement
stated that the accuscd jave an order to get the pistols ready, having
previously told the guarde to be prepared, and that the accusad then fired
at the two prisoners, hitting both of them (R 30, P-Ex 124, YO0 ) U -

4




two oxtrajulicial sworn statements accused GROSS gtated that in his in-
vestiation nale the day =fter the killinzs the accuser 2dmitted that he,
together with accused SPLETZEZR, shot the flyers (i 16, 18; P-Exs 10a, 114
P 2). After a brief examination of the bndies by the accused, which dis-
closed no si ns of life (R 468, :59), the accusa?, the twn suards and
ASCHWER crove to the dispcnsary'at Radolfzell, with the two bo'ies in the
truck (& 460), One flyer had a b11et wound in the back of the headj

the othor had e bullet wounc in the left beck (R 631), The Gernsn “nctor
at nadolfzell informed the 2ccused that the two f1yors were dead (R 462,
531). aSCHKER in his extrajudicial sworn statement stated that the

flyers were in amcrican unif-rzs (R 40; P-x 16 p. 9). The 2ccused ad-
nitted in Court that he had received a commendation from accused GROSS

£or the shooting 2nc further adnitted that he had proviously nade false
statements in ﬁia extrajudicial sworn statenant of 1 July 1947. The
accused also testified in an aquivocal fashion that he had - 2nd had nt =
ordored the flyers to sit on the rear geat an® that he had - 2nd had not -
discussod the crse with GROSS (& 499-505).

BEvidence for Defensei The nccused testified that 15 minutes 2fter

he received an order froi accusad MaCX to pick up two fly:rs he was joined
by SPLETZER who had been assimmed by MACK to aesist him (R 443). The
ancused further testified that ho satb in the front seat next to the driver
snle SPL:TZER and Sergeant Paminzer sat in the back of the Ariver's c2b

" 145); that at Oehningen, the accused and the guards picked up one flyer
oo was placed on the truck, tosether with his offects (R 448) which in-
sluded 2 small mep (R 451); that thereafter the accused rerained in the
L5k of the truck until it reached Wanzen, where the other flyer w2 picked
up |1 4560); thnt then both flyers sat in the rear of the truck, backs to-
ward the cuards (R 449~452); that a2t Wanegen the accuscd resuned his scat

nuxt to tho driver after having placed the offects of the flyers at

feet of the two sfuards (& 453), The accused further testified that

the woods between Gundholzen =2nd I1tznane he heard shouting fron the
of the vehicle, ordered the rriver %o stop, 2nd jumped out; that he
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SPLETZER standing at the rear of the truck, pistol in hand, and was told
by SPLETZER that he had shot at the prisoners bec2use they had tried to
eascape (& 468). The accused testified that he then saw one flyer 15 meters
behind the truck and the other 25 metors behind (R 4568, -59), and said
that after determining that neither one showed any siesns of 1life, he loaded
the bodies on the truck and returned to the school, stoppinz at the dis-
pensary (R 460), Hc typed a roport to GROSS and verified that the flyers
wore dead (R 460,461); then had the bodies loaded on to another truck
driven by the witness Althammer and sent to Wollmattingen (R 463), The
accused admitted that the standard operating procedure concerning captured
flyers was known to all, nanely, that they were to be delivered to the
regiment in Constance (R 470, 471), He 2leo admitted in hie testimony
that he could not recall MACK sayinc anything about the use of weapons at
the time the order was transmitted (R 484), nor whether he had let the
guards see the flyer's map (R 499), The accused also testified that the
extrajudiciel sworn statemente by GROSS and SPLETZER were untrue; that
he himself had never fired (i 510-514); and that, although he had re-
ceived a commendation from GROSS in the daily bulletin (R 499, 500), the
testimony of Traud concernins GROSS' oral compliment in the officers'
buffet was untrug, He also testified that D-Ex 3, the sketch of the
nificers' buffet was inaccurate and that he did not believe Traub could
.ve overheard the remark allegedly made by GROSS (R 523-525), The accused
w'mitted that prior to zivinz the statement of 7 August 1946 at Baden
4.den he was not mistreated by the American invesgtigator (R 506).

Accused SPLETZER testified that the accused Aid not shnot and did not
9o any preparatory orders (R 194-197).

Sufficiency of Evidence: The Court might well have concluded fron
he evidence that the accused, as the senior officer in charge of the
uetail, wao responsible for all that occurréd during the trip; that the
killinzs were deliberately executed at the direction of the accused;

and that the accused participated in the actual shootings,

The findings of guilty 2re warranted by the 2vidence. The sentence

is not excessive,




Petitions: No Petitions for Heview nor Petitions for Clemency werc

filed,

Recommendation: That the findinzs ané santenco be approved.

3., Eduerd MaCK
Nationality:
Agol 41
Civilian Status: Businessman
Party Status: Member Nazi Party
Military St=atusi SSs 24 Lt.
Plea: NG
Findings: G
Sentence: 5 years, commencinz 18 May 19:5.

Evidence for Prosecution: The accused, an SS 2d Lieutcnant (R7),

was appointed acting adjutant of the nonoomnies ionad officers school ab
Redolfzell at 1000 hours on the day of the killinge, which occurred at
about 1300 hours (& 362)« In his extrajudicial sworn statement the accused
stated that on 20 July 1944 he advised GROSS, his Commending Officer,

by messenzeor that two flyers had been apprehended and thet in reply he re-
.eived & written order directing that the flyers were to be picked up

end shot whon "escapin-"; that he then relayed the order to MATTES (R 33,

. ¥x 13), SPLETZER in his extrajudicial sworn statement stated that he

130 received the order from the accused and was ordered to assist YATTES

‘i 30, P-Ex 12). The accused testified that in June 1947 he was confronted
w4 5h SPLETZER during an interrogation and that when SPLETZER was asked
.%ut tho cccused had said in connection with the order, SPLETZER replied
ant ho uncerstood that the flyers were not to be brousght back alive (i
373 374). The accused at the trial could not recall whether he had relay~d
sno order to MaTTES word for word (R 367, 402,-403) , even thoush he had

so0 statod in his extrajudicial sworn statement, However, he testified that
to the best of his memory the contents of his st2tement were true (R 33,
404; P-BEx 13), He admitted that he may have t0ld SPLETZER to be careful

(R 370), Uhen the accused was informed by SPLETZER that the flyers had
been shot. he id not inquire who h2é done the shootinz (R 380, 433).
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BEvidonce for Defense: The accused testified that he became acting

adjutant only a few hours before the incident (R 362); that he had had
no prior orientation (n 363); and that in the early afternoon he was ad-
vieed that two flyers would have to be picked up, and since he could not
act without orders, he sent a messenger %o GROSS, who was then directing
fi61d oxercises at Wollmattingen (R 364)., He further tostified that he
received a return message from GROSS ordering that the flyers be picked
up, but could not recall the exact wording in so far as shootinz during
an escape was concerned, He understood the order to mean that weapons
were to be used only if an escape atteupt were made (R 365), The order

did not specify the place to which the flyers should be brought (K 388),

The accused further testified that he first told MATTES to pick up the flyers

and bring thom to Radolfzell (R 365, 388) and that he then sent for SPL TZER
and told him to accompany MATTES (R 367). The accused at that time was
not familiar with the standard operating procedure requiring captured
flyers to be brought to Constance (R 388), Tho accused denied saying
that the flyers sh&uld not be brought to Radolfzell alive (R 423), He
did not recall having been in the corridor of the officers! buffet on
the occasion described by the witness Traub (& 376). He never heard any
talk about CROSS' commendation to MATTES and SPLETZER (R 380), Upon
GROSS' orders he arranged for tye burial of the flyers at nizht because
of the alert resulting from the attempt on Hitler's life (R 383, 384),
After thoe incident the accused learned for the first time that orders
i effect prior to 20 July 1944 were for captured flyers to be turned
over to Constance (R 394)., The accused further testified that he saw
GROSS after coming to Dachau but never discussed the case with him (R 397)
or any of the other accused, although the opportunity uxiéted (R 398,
399) . -
Accused SPLETZER testified that the statements contained in his extra-
judicinl sworn statement to the offect that the accused had told him that
the flyers "#***are not supposcd to arrive whole s+*ll ape not true, and that
the accuscd aid not say anything to that effect (R 194),
Sufficiency of Evidence: It is clear that the accused received and
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relayod the order to pick up and shoot the two flyers, It is ev.dent that
the Court fully considered all such mitigating circumstances in imposing
the sentence.
The findinzs of guilty are warranted by the evidence, The sentenceo
is not excessive.
Potitions: .o Petitions for Review nor Petitions for Clemency were
filed.
Recommendation: That the findings and sentence be approved,
4, Rudolf SPLETZER
| Nationality:
Ages 34
Civilian Status: Carpenter
Party Status: None
Military Statusi 55 Master Sergeant
Plea: NG
Findings: G
Sentenco: Life imprisonment
Evidence for Prosecution: The accused, an S5 master sergeant (R 8),
reported to accused MACK at the adjutant's office whsre he was assisned to
assist accused MATTES, The accused stated in his extrajudicial sworn

statement of 1 august_1946 thet he was informod by MACK that the flyers

were not supposed to arrive in Radolfzell alive (R 30; P-Ex 12). After

picking up one flyer at Oehninzen and one at Wanzen, the truck continued
on ite way back to Hadolfzell (R 30, P-Ex 12; R 448-450)., The accused
and Paminger sat in the back with the two flyers (& 175). The accuscd
gtated that MAT™ES set in the back with them (R 30; P-Ex 12). Accused
GROSS in his extrajudicial sworn etatement, statod that MATTES informed
him that ho and SPLETZER toth participated in shooting the two flyers
during an alleczed escape attempt (R 16; P-bx 1Ca). The 2ccused testified
that hc definitely had shot at one of the flyers =nd that he saw thie
flyer lying on the right eide of the road 25 to 30 moters from the truck
and one to0 two meters from the edge of the road (R 182, 183); 2nd that
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both fly.rs may have been struck down by the shots that ne fired (R 185).
The eccused adnitted in Court th2t the contents in his statement of 1
ausust 1946 (R 303 P-Ex 12), to tho effect that he had not done any shont—
ing, were felse (« 197). The eccused 2189 admitted that a statement that
ne geve to Mr. Rnthschild was nbtaincd without guzsostion, influence, OT
durese (R 203), but that novertholess he had falsely donied therein being
interrogated by GROSS (R 206), His admission to Rothschild that he had
peon told to bring the flyors back b0 the casorne undor any and 21l cir-
cume tences , dead or alive, was gelse (R 212, 213), althoush ho 2180
testifiod that the statement he ave ¥r, Bothschild was true (R 201).

The accuscd ndmitted that when he was confronved with MACK by Rothschild
he stated he had unders tood by MaCK's order that the flyers were nob to
roturn a2lives The accused 21so admitted that when ho vas interrogated

by Captain Moyer he told the same untruth about the orders, but he told
this unintentionally (R 213-216). (See also R 373, 374), He admitted
that his mesertion that accused ASCHIER wae present whon the orders were
civen, &8 contained in his extrajudicial sworn statem-nt given to Mr.

May (& 30, p-Dx 12) was false and that heo nad mede eaid assertion in order
to push the suilt avay from himeclf (R 216, 217); that tho reasom ho told
an untruth to Mr, May w28 tn ~ot his peace and notb be bothered any mOTS,
althoush Mr, May was not abusing him in any way (R 221), ‘hen the accused

gave his extrajudicial sworn statoment tn Mr, May at Neuenganme, ho showed

nn eigne of beating (R 148,149). Ho naver tnld May, who 2lso appesred 28

a witness, that he had boen throatensd (R 160) nor &ié he complain of

any pain (R 151).\ He was interviewcd in his own lan2uase and made ch nges
in his own handwriting (R 162)« The witnces parks testified that he

had com.unicated with the hospital at Neuongamme throuzh a war crimes
detechment loceted in the British Zone, 2nd h2d sscortained that the reason
for the accused's admission %0 the hospital was tho fact that he was
gsuffering from scintica anc that no record showed that the accuscd had
been admitted to any haspital or receivod modical treatnent for any nther
cause (I 620), The accuscd admitted that he had provicusly put the blame
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on MATTES because he had thought MATTES was dead (R 224) and that whon ho
was interrogated by Mr, May his memory was not so sood (R 210), He further
testified that MATTES did not shoot, and did not give any preparatory
ordere; he said that his own prior denial of participation in the shooting

was false (R 194-197).

Evidence for Defense: The accused teetified that he had been told

by accused MaCK to pick up two flyers at Oehningen and Wansen, respoctively
(R 173), The accused, MATTES, and Paminger sat in the truck which con-
tained sacks filled with wood (R 176), After picking up one flyer et
Oehningen (R 176), they 2ll remained in the back of the truck until it
reached Wangen where the second flyer was picked up and placed next to the
first, with MaTTES thereafter sitting in the front scat next to the driver
(R 178)., as the flyers sat in the rear seat, backs to the guerds, SPLETZER
watched Paminger slit open with his knifc a "Mae West" belonzineg to one
of the flyers (R 179)., Suddenly he heard Paminger shout "Stop". He looked
up and saw the upper hz2lf of one flyer hanging over the side boards of the
truck, The other was not visible, Thersupon, he pulled his pistol and
shot and then ran from the rear bench to the front of the truck (R 181,
182, 590, 597), The accused further testified that he thon jumped out
and ran to the flyer he had shot (R 183) and saw hinm lying in the road,
with Paminger standing near the second flyer (R 184), The accused noticed
that the one he had shot was bleeding fr m the head, MATTES then came
over, reprinanded the two guards, then helped carry the bodies to the
truck (R 185), He had not heard of any srier concerning captured flyers
(R 239), The accused further tostified that from the time he heard the
cry of "Halt" until he finished shnoting, he had moved from behind tho
driver to the second bench of the truck and he thought that the cry "Halt"
should have been heard by those in the cab (R 598), The accuscd was
beaten by British interrogators before he wes interviewed by Mr. May,
He was placed in the hospital as a result of those severe beatines and
was still afraid when Mr, May questioned him (R 110-117).

Sufficiency of Evidence: The Court might well have concluded from
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the eviconce that the accused did receive the nrder from MACK;- that this
nrdor was repeated by MATTES; and that the accused, actins alone or in
concert with MATTES and Paminger, shot the flyere without excuse, Al-
thrush a superinor was present, it does nnt appear that the accused unwill-

ingly participated or that he acted uncder immediate compulsion to any

substantiel desree, The Court gave ample consideration to any element
nof superior nrders which may have been presont,

The findings of zuilty are warranted by the cvidence, The sentence
is not exceesive,

Petitions: No Petitions for Review nor Petitions for Clemency were
filed.

Reconmendation: That the findings and sentonce be approved,

6. Thonas ASOHNER

N=tionality! austrian

EYSGH 36

Civilian Status: Farmer

Party Status: Member Nazi Party

Military Status: S5 Cnrpnral

Plea: NG

Findin-ze: G

Sentence! 3 years, connencins 26 June 1945

Evidence for Prosecution: The accused, an S5 c- rporal cmploycd as

a truck driver for the sch~ol at Radolfzell (R 543-544), went t» tho

gchoonl sometine between 1300 and 1400 hours on the day of tho killin:s

to gat wood for his vohicle (R 544), and was told to report to accused

MAaCOK for @ trip to Ochningen (R 545), accusod SPLETZER in his extrajudicial
sworn statoment stated that the accused drove firet to a town to pick up

one flyer anc. then to a nearby t-wn for annther; that before they drove

off, accused MATTES told them in the presence nf the accused to be pre-
pared and he assumed th2at the accused as driver was aleo infrrmed as to

the purpnse of the trip (X 30; P-Ex 12a,.p..1).. But at the trial, SPLETZER

testified that his statement in resgard to the 2ccused being present was

false (R 217), In his own extrajudicial sworn statoment the accused stated
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that the flyers were in american uniforms (R 40; P-BEx 15A).

BEvidence for Defense: The accused testified that after he drove

away from Oehninsen he was under the irpression that both flyers had been
picked up (R 651). at MaTTES' order ho thon arove on to Wangen with accuscd

MATTES sitting beside him in the driver's cab, At Wanzen he was t71d %0

stop, and 20 minutes later he was told by MATTES, who had rejoined him
in tho driver's cab, to procesd (& 562), After driving 15 or 20 milee
alonc the main road to Radolfzell, he heerd four or five shots 2nd imao-
diately pulled the truck over tn the risht side of the road, accused
MATTES sinultzneously callad out "st-p" (R 553, 554) ., The :ccused re~

mained in the truck, not daring to leave it bocause of ites defective

hand brake, He then apened the criver's door on the loft and saw the

fizure of a person on the groun? about 25 meters back of the truck on the
loft side of the road (& 557)., The accused did notb notice the sther

flyer nor 4id he see either bocdy 1n24ad on the truck (R 561).. After

five to cizht minutes they continued 2n the way to Radolfzell, MATTES
renarkine thet thnse two flyers had tried to escape (R 561,562), At

the schnol dispensary the accused 8w the hofies lying in 2bout the niddle
of tho truck coverac with sacks (R 663), The accuscd 2lso testified that
ho wes not armed curinz the trip (& 40; P-Ex 15, P. 4), and that he w2s
nover interrngeted by any of his superiors eoncorning this incident

(R 566)

Sufficiency of Evicence: The only evidence asainst the accused is

anntained in an extrajudicial sworn statement by SPLETZER (R 30; P-Ex
124) vherein the latter presumed that tho accused knew the plan as he
hoard MaTTES! order to get ready, SPLETZER subsequently repudiated this
statemont during his testimony at the trial, There is no evidence 0
enrroborate SPLETZER'es ~riginal statement, austria was a cobelligerent
of Germeny., The findings of sullty are not warranted by the evicence.

Petitions: No Petitions for Roview nor Potitions for Clemency wero

filed.

Recommendation: Th-t the findinze and sentence be disapproved.

V. QUESTIONS OF LaW:




Jurisdiction: It is clear that the Court had jurisdiction of the
persons of the accused and of the subject matter,

Evidence: a. The defense by motion requested that the prosscution
be required to produce tw> statoments mace by accused SPLETZER and in pos-
sossion of the prosecution, The prosccution opposed the motisn on the
ground it w2s not required to produce any sclf-serving declaratione nade

by the accusod, This defense motion was properly denicd (R 188-192),

Section 551 of "BEvidence from American Jurisprudence" lays down the princi-

ple involved as follows: "The fact thet declaratisne made by the accused

were self-servine does not preclude their introtuction in evidence as a
part of his whole statement if thoy are relevant to statements introduced
by the State and werc made on the sane occasion 28 the statements introduced
by the State," It is stated in Underhill on Criminal Evidonce, Section
266t "The stetemonts or ceclerati-ns of the accused in his own favor which
are indepencent of the res cestee »f the crime and which are sinmply narra-
tive in their character are not relevant as a part of his defense. The
theory beck of this rule is that such evidence is not rejected becouse it
may not =id in findine the truth but because in the majority of instances
it is falso anc misleading, and a porsnn charged with a crime cannot meke
evidence for himsclf", (Sce Hermann vs, United States 48 Fed (2a) 479;
Busch vs, United States 52 Fed (2d) 79; Carle vs. Penple 200 I1l 494;
Commonwcalth vs, Baldi 260 Masa 528; Poople ve, Raizen 208 NYS 185), It
seems clear, therefore, that since these statements were of 2 self-sorving
nature and taken on 2 different occasinn, the prosecution could nnt
logically be compelled tn prnduce them for the benefit of the accused.

be The defonse called as a witness Fred D, Rothschild, a UsBe civilian
investisator, and attempted to question him as %o informational matters
elicited from the accuscd SPLETZER in an extrajudicial sworn statement
taken in June 1947 at Dachau, Germany (R 241243), Upon objection by
the prosecution that such material was confidential, the defense wns pro-
hivited from e ntinuing its inquiry alone these lines, The witness testi-
fied thzt so for 2s he knew the classification of the matorial in question
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had nover been cowngraded and.revaineﬂ eonfidential (R 244), The Court
ruled finally that the witness mizht testify to circuastances surrouniing
the interrogation, c.g., the manner In which it wae conducted and on
points le=ding up to tho interrogation (R 247 248), This ruling 217 not

result in an injustice to the accused, The Court went out nf its way to

grent the accused an opportunity to quostion the investirator 28 to theo

manner of teking a stateument, which was never uscd against the accused.

¢, Defense Counsel moved to strike from the record an extrajudicial
sworn statcmont by the accused SPLETZER admitted in evidence as P-Ex 12,
on the ground that SPLETZER was undier severe duress, fraud, and undue in-
fluence when he made this statement (R 627). This motion was properly
denied, thore being not the faintest suspicion that the American investi-~
gator who obtained the statement oxerted any kind of influence whatever,

abscnce of Accused Trial: On 8 October 1947 defense counsol
nbjected to the resumptinon ~f the trial without the presence of the accused
GROSS, who was 2t that tine sick in hospital (R 582), The Court pointed
out that the time set far reconvening was actuslly 10 minutes l2ter then
that previously requested by cefense counsel and cirected hinm to procaed.
In & fow ninutes, durins which relatively uninportant questions were agkod.
»f the ~ccused SPLETZER, accused GROSS appeared in Court (R 584), The
Court's action was proper and no injustice resulted to the accused,

Procedure Durins Sentencing: When the accused came up for sentence,
the Court »f ite »wn mrtisn adopted a rule of excluiing 211 accused fron
the ¢ urt room, and called each accusod in geparately to recelve sontonce.
Defense counsel protested visnrously that the rishtes of the various accuscd
were imperiled since they were entitled to be present throuzhout the
entire trisl, The point involved is purely tochnical, Suffice it to
eay that findings had been mace and evidence in mitigation received., No
injustico resulted to the accused an’ no 2dvantage could presibly hove
flown from czch beins prosent while nthers were sentenced,

Exaninztion of the entire record faile to cisclosc any error or
omission in the e-nduct of the triel which resulted in injustice tn the

accusdd, 15




VIi. CONCLUSIONS:

l, It is recommended that the fini'ings and sentonces Le apprived, Lut

that the findings and the sentence as t» the nccused aSCHNER be disapprover,

2¢ Logzal Forme Nns, 13 and 16 to accomplish this result are attached

hereto should 1t meet with approval,

HERMAN PLATT
attorney
Post Trizal Branch

Having, exanincd the reeord of trial, I eoncur, this

day of 1948,

Ce Eo' STRAIGHT
Lieutenant Colonel, JAGD
Deputy Judge a‘vocate
for War Crincs




e
m)umnv GOVERNMENT COURT

MILITARGERICHT

Order on Review
Verfigung nach Uberprifung

Case No.

Siolsache N n4,|’ Order No.

Vertuaung Nr

Whercas one Thomas ASCHNER

Marme ol Accuned

was convicled of the offence oi,-rtui.paticn in killing surremdered prisoners of war

" Poilnahme sn der Toetung von Kriegsgefangenem die sish ergebem
hatten

General Military Cour!

s Dachau, Germmy
Oberen N T atahile . Dachau, Deutschlend

and sentenced lo

imprisomment for three years, mohg‘égui;-i i9h5
" drei Jahrem Gefaemgnis verurteilt mit Wirkung ab 26 Jwmi 1915
by Judqmnn dated the 9 Qotober 19L7
i 9 Oktober 19L7

bdiry mrk imnt und

Cate

f
Whereas the case has now come before me by way cf r cw and alier due consideralion and in exercice of the powers conleried

upon me, | hereby order

mir ubherltger [Bebiirgn o

That the findimgs and sentence are disapproved. The Commending General, First

L
¥ilitary Distriet, will relesse Thomas ASCHNER from confinement in War Criminel
Prisom Ne. 1, Landsberg, Gemmany.

Dass der Befund urid das Urteil nicht bestaetigt werden. Der Kommandie rende

Gemeral, vom Militaerbesirk I, wird Thomas ASCHNER sus der Naft im Kriegsverbrecher-
refeengnis Nr. 1, Landsberg, Deutschlsnd, entlassem.

Vs

Dated this

f Rev am = 2 A.
J e e IL":%UGAA’ J.i.
Colonel e - JagD

Jud;e Advocate
1232 aMGB




MgTARY GOVERNMENT COI%T
MILITARGERICHT

Order on Review
Verfigung nach Uberprifung

12-43

Kurt GROSS

MNewve ol Accured

Wheress one

was convicled of Ihe olfence ol mnicip.tion in k’-]—l—in& surrendered Dr‘lsonera of waAr
Teilnahme an der Toetung von Kriegacefangenen, die =ich
ergeben hatten

ernden strall

General
Military Cour!

Dachm, Germuy
Oberen 7 ; : Dachau, DNeutschland

yon ¢ targenchie

and senlenced lo iﬂ{‘riﬂmnt for ]Jf.
schuldi erkannt und 2 lobenslaenglicher Gefaengnisatrafe verurtellt

by Judgmen! dated the {; MOLGI— lf:ll?
durch Urle vorm 9 Oktober 1947

Agdress of Court

Date

Whercas the case has now come belore me by way of review and aller due consideration and in exercise of the powers conlerred

{ « '
J,.l.t-'u- 'g‘.'-_;._I'.-- o 7 L Uberprutung » e wneden und nacth entsprechends Yl e '-.-\‘ vehates und in A ISutyur

upon me, | hereby order:

mir u'i;m'r. Qener Bely qrisse wertuge ch

That the findings and semtence are approved. The Commanding Gemeral, First
Military District, will confine Kurt GROSS im War Criminal Prison Ne. 1, lendsverg,
Gernany, for the duration of his life.

Dass der Befund und das Urteil bestaetigt werden. Der Kommandierende General,
vom Militaerbeziri I, wird die lebenslaenglicher Inhaftierung von Kurt GRGSS im
Kriegsverbrechergefaengnis Nr. 1, Landsberg, Deutschland, veranlassen.

A

Dated this
Y

( w'qt'h"-- nm 14044 4

\ : o
'fJ! .'j(:.." p RO J\(

/ Signature of Rev.ening A..-hh-'ﬂ,l A BN o nalhew dandy
Je Le HARBAUGH, JR.
Colonel .. .. JAGD

Judge Advoecate

1232 OMGB Vrintshop




MILITARY GOVERNMENT cogu
' MILITARGERICHT

Order on Review

Verlugung nach Uberprifung

Caose No Order No.

12-13 it Foaen's

Whereas one Bduard MACK
MNawe of Accused - ey
pqrtioipntion in Xilling surrendered prisoners of war
. fellnalme ~n der Toetung von Kriegsgefangenen, die sieh
ergeben hatten
Military Court

was convicled cf the cllence ol

ot Dashaw, Germany
Oberen P e ~ Dachau, Dewtschlead

andl sentenced fo imprisorment for five years, commeneing 18 flay W15
4. feemf Jahrem Gefsengais verurteilt mit Wirkemg ab 18 Mai 19L5

by Judgment doled the 9 Mebor 19}.57
- the ! vee 9 Gcteber 19L7

[Date

Whereas the case has now come before me by way ol review and aller due consideralion and in exercise of the powers conlerred

,I-l,.l S O et w feer Ly pach prtspirechienoem Sudiun e "‘I hoethalles und i Ausubur der

upon me, | hereby order
rieery el

T
‘

That the findings and sentence are approved. The Commending Gemeral, Pirst
Military Distriet, will eonfine Bduard MACK in War Criminal Prisom Ne. 1, Landsberg,

Germany, for a peried of five years, commensing 18 May 19L5.

Dass der Pefund vmd cas Urteil bestastigt werdemn. Der Kemsndiorende Genersl,

vom Militmerbesirk I, wird die Inhaftiorung von Bduard MACK im trhpwmphgsh
¥r. 1, Landsberg, Deutschland, feer die Dewer vom fuwenf Jahrem, mit Wirkmmg 18 Mei 1945,

versrnlassen.

Dated this

'

£

' ! " f
Fignaturs ol Reviewing Aull s Unterachrib dar nechgrulanden buhoide

(
Ja.Lia HARBAUGH, R....

M‘. m
1 MGB Printshop




MILITARY GOVERNMENT cogu
MILITARGERICHT

Order on Review
Verligung nach Uberprifung

Case No Order No.

Siralsache Nr 1.2-145 Jertugung Nr

Whereas one Adolf nﬂ-

MHarme of Accured

was convicled of the olfence of ’.fti.’,“m in klll’.ﬂ‘ surrendered Pmm" of war

luns; Tellnslsme sn der Toetung von Kriegsgefangenen, die sieh
ergeben hatten
General Military Courl
o' Dachau, Germany
Oberen Miwgeee o Dmchaw, Deutschland

and senlenced to W‘”“t for 1ife
cohuldiy erianit und 20 lebenslaenglicher Gefaengnisstrafe verurteilt

by Judgmen! daled the 9 mb.r 191‘1
SEE i e 9 Okteber 19L7

Date

Whereas the case has now come before me by way of review and aller due consideration end in exercise of the powers conlerred
stalsache ¥st e s Lnerarafung e I R - g adl R

upon me, | hereby order

mir uberlragenen Belugrisse verfuge

That the findings and sentemee are approved. The Commanding General, First
Militery Distriet, will eonfine Adolf MATTES in War Crimimal Prisem Ne. 1, Landsberg,
Germany, for the duretiom of his ]ife.

Pass der Befund und das Urteil bestaetigt werdeam. Der Kemmsndisremde General,
vom Militaerbezirk I, wird die lebenslaenglicher Inhaftisrumg vem Adelf NATYES im
Kriegsverbtrechergefaongnis Nr. 1, Landsberg, Deutschland, veranlassem.

Dated this

Ciegeben am

Signature ol Resiweng Autharity

J. L. HARBAUGH, JR.
Colonel JAGD
M'G. wi}.\{(ili Printshop




v

*LITARY GOVERNMENT CC*RT
MILITARGERICHT

Order on Review
Verluguna nach Uberprifung

Order No.

Rudoelf SPLETIER
e v

i Actunnd

was convicled ol the olfence of '.r‘ti.ip.t’.ﬂ h killillg Nl"l‘“ﬂ.l‘.d Fllﬂlfl °r War

; Teilnahme an der Teetung ven Kriegsgefangenen, die sich
ergeben hattem

Military Cour!

s ot Dacham, Germeny
Oberem P Lyar s b » Dashau, Deutschland

and senlenced 1o ".ﬁmt f.r 1“.
' ' lebenslaenglicher Gefaengnisstrafe verurteilt

by Judgmen! dati-d the 9 mhr 1%7
ek > oxtover 197 | B

(rate

VWherea, the case hos now come before me by way of review and aller due consideralion and in esercise of the powers conlerred

Saclvee o Ausubut

upon me, | hereby order

v Pebigr eom Loid

That the findings smd semtence are appreved. The Oomam ding Gemeral, Pirst
Military Distriot, will eonfime Rudolf SPLETZER in War Criminmal Prisem Ne. 1,
Landsberg, Germany, for the duratiem of his life.

Dass der Befund und das Urteil bestastigt werdem. Der Kemmmmdierende Gemeral,
vom Militaerbesirk I, wird die lebemnslaenglicher Inbaftierwmg vem Rudelf SFLETZER
im Kriegsverbrechergefaengnis Nr. 1, Lendsberg, Deutschland, veranlassem.

Dated this
Girnjebei 49

Q) [ 4 /
,l : -df '/.drl { ’-7"/—("\ iy

/
0 beyrns b

-

/
[ ignature ol Resiawing Authority Mo v ad hgnidandan [ieherde

J. L. HARBAUGH, JR.
Colonel ' "' JAGD
Judge Advooste

1232 OMGB Printshop
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SUBJECT US vs Kurt Cross, et al
(Case No. 12-43)

le An examination of the
case reveals the

on 7 July
referred

gonnel of Lthe

Jul Yy 4 ,‘iflalr‘ .
d, Trial was had

2. I concur with the recomiendations of
of Review No. 2 and the Deputy Judge Advoeate
that the sentence of the accused Adolf MAITES and
be approved and Chat the sentence as t¢ the accused
be disa; proved.

AS to the accused Kurt GiUS5 I concur
opinion of ¥War Crimes Zoard of deview Ho.
Advocate for lar Crines that the sente

sentence Le approve
As to the& accused Eduard MACK I recu
findings be ajproved but that the senlence ve

years, 1f you concur an amended Leral For

pared.

Fad

Thimf r T wien
hief, Yar Cr eviev






