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AnAct to make new provision about sexual offences, their prevention and the protection of children
from harm from other sexual acts, and for connected purposes.

[20th November 2003]

BE IT ENACTED by the Queen's most Excellent Mg esty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the
authority of the same, as follows.—

PART 1

SEXUAL OFFENCES

Rape

1 Rape

(1) A person (A) commits an offence if—
(@) heintentionally penetrates the vagina, anus or mouth of another person (B) with his
penis,
(b) B does not consent to the penetration, and
(c) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to al the circumstances,
including any steps A has taken to ascertain whether B consents.

() Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.

Assault

2 Assault by penetration

(1) A person (A) commits an offence if—
(@) heintentionally penetrates the vagina or anus of another person (B) with a part of his
body or anything else,
(b) the penetration is sexual,
(c) B doesnot consent to the penetration, and
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(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to al the circumstances,
including any steps A has taken to ascertain whether B consents.

() Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.

3 Sexual assault

(1) A person (A) commits an offence if—
(@ heintentionally touches another person (B),
(b) thetouching issexual,
(c) B does not consent to the touching, and
(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to al the circumstances,
including any steps A has taken to ascertain whether B consents.

() Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

Causing sexual activity without consent

4 Causing a person to engage in sexual activity without consent

(1) A person (A) commits an offence if—
(@) heintentionally causes another person (B) to engage in an activity,
(b) theactivity is sexual,
(c) B does not consent to engaging in the activity, and
(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to al the circumstances,
including any steps A has taken to ascertain whether B consents.

() Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section, if the activity caused involved—
(@) penetration of B's anus or vagina,
(b) penetration of B's mouth with a person's penis,
(c) penetration of a person's anus or vaginawith apart of B's body or by B with anything
else, or
(d) penetration of a person’'s mouth with B's penis,
isliable, on conviction on indictment, to imprisonment for life.

(5) Unless subsection (4) applies, a person guilty of an offence under this section is liable—
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(@ on summary conviction, to imprisonment for a term not exceeding 6 months or to a
fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

Rape and other offences against children under 13

5 Rape of achild under 13

(1) A person commits an offence if—
(@ heintentionally penetrates the vagina, anus or mouth of another person with his penis,
and
(b) the other personisunder 13.

(2) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.

6 Assault of achild under 13 by penetration

(1) A person commits an offence if—
(@) heintentionally penetrates the vaginaor anus of another person with apart of his body
or anything else,
(b) the penetration is sexual, and
(c) theother personisunder 13.

(2) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.

7 Sexual assault of a child under 13

(1) A person commits an offence if—
(@ heintentionally touches another person,
(b) thetouching is sexual, and
(c) theother personisunder 13.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

8 Causingor inciting a child under 13 to engage in sexual activity

(1) A person commits an offence if—
(@) heintentionally causes or incites another person (B) to engage in an activity,
(b) theactivity issexual, and
(c) Bisunder 13.

(2) A person guilty of an offence under this section, if the activity caused or incited involved—
(@) penetration of B's anus or vagina,
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(b) penetration of B's mouth with a person's penis,
(c) penetration of a person's anus or vaginawith apart of B's body or by B with anything
else, or
(d) penetration of a person’'s mouth with B's penis,
isliable, on conviction on indictment, to imprisonment for life.

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable—
(@ on summary conviction, to imprisonment for a term not exceeding 6 months or to a
fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

Child sex offences

9 Sexual activity with a child

(1) A person aged 18 or over (A) commits an offence if—
(@) heintentionally touches another person (B),
(b) thetouching is sexual, and
(c) ether—
(i) Bisunder 16 and A does not reasonably believe that B is 16 or over, or
(i) Bisunder 13.

(2) A person guilty of an offence under this section, if the touching involved—
(@) penetration of B's anus or vaginawith a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A'sanus or vaginawith a part of B's body, or
(d) penetration of A's mouth with B's penis,
isliable, on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable—
(@ on summary conviction, to imprisonment for a term not exceeding 6 months or to a
fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

10 Causingor inciting a child to engage in sexual activity

(1) A person aged 18 or over (A) commits an offence if—
(@) heintentionally causes or incites another person (B) to engage in an activity,
(b) theactivity issexual, and
(c) ether—
(i) Bisunder 16 and A does not reasonably believe that B is 16 or over, or
(i) Bisunder 13.

(2) A person guilty of an offence under this section, if the activity caused or incited involved—
(@) penetration of B's anus or vagina,
(b) penetration of B's mouth with a person's penis,
(c) penetration of a person's anus or vaginawith apart of B's body or by B with anything
else, or
(d) penetration of a person’'s mouth with B's penis,
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isliable, on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable—
(@ on summary conviction, to imprisonment for a term not exceeding 6 months or to a
fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

11 Engaging in sexual activity in the presence of a child

(1) A person aged 18 or over (A) commits an offence if—

(@) heintentionally engagesin an activity,

(b) theactivity is sexual,

(c) for the purpose of obtaining sexual gratification, he engagesin it—
(i) when another person (B) ispresent or isin aplacefromwhich A can be observed,
and
(i) knowing or believing that B is aware, or intending that B should be aware, that
heisengaging init, and

(d) either—
(i) Bisunder 16 and A does not reasonably believe that B is 16 or over, or
(i) Bisunder 13.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for aterm not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

12 Causing achild to watch a sexual act

(1) A person aged 18 or over (A) commits an offence if—
(@) forthe purpose of obtaining sexual gratification, heintentionally causes another person
(B) to watch a third person engaging in an activity, or to look at an image of any person
engaging in an activity,
(b) theactivity issexual, and
(c) ether—
(i) Bisunder 16 and A does not reasonably believe that B is 16 or over, or
(i) Bisunder 13.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

13 Child sex offences committed by children or young persons

(1) A person under 18 commits an offence if he does anything which would be an offence under
any of sections9to 12 if he were aged 18.

(2) A person guilty of an offence under this section isliable—
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(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

14 Arranging or facilitating commission of a child sex offence

(1) A person commits an offence if—
(@ heintentionally arranges or facilitates something that he intends to do, intends another
person to do, or believes that another person will do, in any part of the world, and
(b) doing it will involve the commission of an offence under any of sections 9 to 13.

(2) A person does not commit an offence under this section if—
(@) he arranges or facilitates something that he believes another person will do, but that
he does not intend to do or intend another person to do, and
(b) any offence within subsection (1)(b) would be an offence against a child for whose
protection he acts.

(3) For the purposes of subsection (2), a person acts for the protection of a child if he acts for the
purpose of—

(@) protecting the child from sexually transmitted infection,

(b) protecting the physical safety of the child,

(c) preventing the child from becoming pregnant, or

(d) promoting the child's emotional well-being by the giving of advice,
and not for the purpose of obtaining sexual gratification or for the purpose of causing or encouraging
the activity constituting the offence within subsection (1)(b) or the child's participation in it.

(4) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

15 Meeting a child following sexual grooming etc.

(1) A person aged 18 or over (A) commits an offence if—
(@) having met or communicated with another person (B) on at |east two earlier occasions,
he—
(i) intentionally meets B, or
(if) travelswith the intention of meeting B in any part of the world,
(b) at thetime, he intends to do anything to or in respect of B, during or after the meeting
and in any part of the world, which if done will involve the commission by A of arelevant
offence,
(c) Bisunder 16, and
(d) A does not reasonably believe that B is 16 or over.

(2) In subsection (1)—
(@) thereferenceto A having met or communicated with B isareferenceto A having met
B in any part of the world or having communicated with B by any meansfrom, to or in any
part of the world,;
(b) “relevant offence” means-
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(i) an offence under this Part,

(it) an offence within any of paragraphs 61 to 92 of Schedule 3, or

(iii) anything done outside England and Wales and Northern Ireland which is not
an offence within sub-paragraph (i) or (ii) but would be an offence within
sub-paragraph (i) if done in England and Wales.

(3) Inthissection asit appliesto Northern Ireland—
(@) subsection (1) has effect with the substitution of “17” for “16” in both places,
(b) subsection (2)(b)(iii) has effect with the substitution of “sub-paragraph (ii) if donein
Northern Ireland” for “ sub-paragraph (i) if donein England and Wales’.

(4) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

Abuse of position of trust

16 Abuse of position of trust: sexual activity with a child

(1) A person aged 18 or over (A) commits an offence if—
(@ heintentionally touches another person (B),
(b) thetouching issexual,
(c) Aisinaposition of trust in relation to B,
(d) where subsection (2) applies, A knows or could reasonably be expected to know of
the circumstances by virtue of which heisin aposition of trust in relation to B, and
(e) ether—
(i) Bisunder 18 and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) This subsection applies where A—
(@) isinaposition of trust inrelation to B by virtue of circumstances within section 21(2),
(3), (4) or (5), and
(b) isnotinsuchaposition of trust by virtue of other circumstances.

(3) Where in proceedings for an offence under this section it is proved that the other person was
under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or
over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed
it.
(4) Wherein proceedings for an offence under this section—

(@) itisproved that the defendant was in a position of trust in relation to the other person

by virtue of circumstances within section 21(2), (3), (4) or (5), and

(b) itisnot proved that he wasin such aposition of trust by virtue of other circumstances,
it is to be taken that the defendant knew or could reasonably have been expected to know of the
circumstances by virtue of which he was in such a position of trust unless sufficient evidence is
adduced to raise an issue as to whether he knew or could reasonably have been expected to know
of those circumstances.

(5) A person guilty of an offence under this section isliable—
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(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

17 Abuse of position of trust: causing or inciting a child to engage in sexual activity

(1) A person aged 18 or over (A) commits an offence if—
(@) heintentionally causes or incites another person (B) to engage in an activity,
(b) theactivity is sexual,
(c) Aisinaposition of trust in relation to B,
(d) where subsection (2) applies, A knows or could reasonably be expected to know of
the circumstances by virtue of which heisin aposition of trust in relation to B, and
(e) ether—
(i) Bisunder 18 and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) This subsection applies where A—
(@) isinaposition of trust inrelation to B by virtue of circumstances within section 21(2),
(3), (4) or (5), and
(b) isnotinsuchaposition of trust by virtue of other circumstances.

(3) Where in proceedings for an offence under this section it is proved that the other person was
under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or
over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed
it.
(4) Wherein proceedings for an offence under this section—

(@) itisproved that the defendant was in a position of trust in relation to the other person

by virtue of circumstances within section 21(2), (3), (4) or (5), and

(b) itisnot proved that he wasin such aposition of trust by virtue of other circumstances,
it is to be taken that the defendant knew or could reasonably have been expected to know of the
circumstances by virtue of which he was in such a position of trust unless sufficient evidence is
adduced to raise an issue as to whether he knew or could reasonably have been expected to know
of those circumstances.

(5) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

18 Abuse of position of trust: sexual activity in the presence of a child

(1) A person aged 18 or over (A) commits an offence if—
(@) heintentionally engagesin an activity,
(b) theactivity is sexual,
(c) for the purpose of obtaining sexual gratification, he engagesin it—
(i) when another person (B) ispresent or isin aplacefromwhich A can be observed,
and
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(i) knowing or believing that B isaware, or intending that B should be aware, that
heisengagingin it,
(d) Aisinaposition of trust inrelation to B,
(e) where subsection (2) applies, A knows or could reasonably be expected to know of the
circumstances by virtue of which heisin aposition of trust in relation to B, and
(f) either—
(i) Bisunder 18 and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) This subsection applies where A—
(@) isinaposition of trust inrelation to B by virtue of circumstances within section 21(2),
(3), (4) or (5), and
(b) isnotinsuchaposition of trust by virtue of other circumstances.

(3) Where in proceedings for an offence under this section it is proved that the other person was
under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or
over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed
it.
(4) Wherein proceedings for an offence under this section—

(@) itisproved that the defendant was in a position of trust in relation to the other person

by virtue of circumstances within section 21(2), (3), (4) or (5), and

(b) itisnot proved that he wasin such aposition of trust by virtue of other circumstances,
it is to be taken that the defendant knew or could reasonably have been expected to know of the
circumstances by virtue of which he was in such a position of trust unless sufficient evidence is
adduced to raise an issue as to whether he knew or could reasonably have been expected to know
of those circumstances.

(5) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

19 Abuse of position of trust: causing a child to watch a sexual act

(1) A person aged 18 or over (A) commits an offence if—
(@) forthe purpose of obtaining sexual gratification, heintentionally causes another person
(B) to watch a third person engaging in an activity, or to look at an image of any person
engaging in an activity,
(b) theactivity is sexual,
(c) Aisinaposition of trust in relation to B,
(d) where subsection (2) applies, A knows or could reasonably be expected to know of
the circumstances by virtue of which heisin aposition of trust in relation to B, and
(e) ether—
(i) Bisunder 18 and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) This subsection applies where A—
(@) isinaposition of trust inrelation to B by virtue of circumstances within section 21(2),
(3, (4) or (5),ad
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(b) isnotinsuchaposition of trust by virtue of other circumstances.

(3) Where in proceedings for an offence under this section it is proved that the other person was
under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or
over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed
it.
(4) Wherein proceedings for an offence under this section—

(@) itisproved that the defendant was in a position of trust in relation to the other person

by virtue of circumstances within section 21(2), (3), (4) or (5), and

(b) itisnot proved that he wasin such aposition of trust by virtue of other circumstances,
it isto be taken that the defendant knew or could reasonably have been expected to know of the
circumstances by virtue of which he was in such a position of trust unless sufficient evidence is
adduced to raise an issue as to whether he knew or could reasonably have been expected to know
of those circumstances.

(5) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

20 Abuse of position of trust: acts donein Scotland
Anything which, if done in England and Wales or Northern Ireland, would constitute an offence
under any of sections 16 to 19 also constitutes that offence if done in Scotland.

21 Positions of trust

(1) For the purposes of sections16to 19, aperson (A) isin aposition of trust in relation to another
person (B) if—

(@) any of the following subsections applies, or

(b) any condition specified in an order made by the Secretary of Stateis met.

(2) Thissubsection appliesif A looks after persons under 18 who are detained in an institution by
virtue of a court order or under an enactment, and B is so detained in that institution.

(3) Thissubsection appliesif A looks after persons under 18 who are resident in ahome or other
place in which—
(@) accommodation and maintenance are provided by an authority under section 23(2) of
the Children Act 1989 (c. 41) or Article 27(2) of the Children (Northern Ireland) Order
1995 (S.1. 1995/755 (N.1. 2)), or
(b) accommodeation is provided by a voluntary organisation under section 59(1) of that
Act or Article 75(1) of that Order,
and B isresident, and is so provided with accommodation and maintenance or accommodation, in
that place.

(4) This subsection applies if A looks after persons under 18 who are accommodated and cared
for in one of the following institutions—

(@) ahospital,

(b) anindependent clinic,

(c) acarehome, residential care home or private hospital,
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(d) acommunity home, voluntary home or children's home,
(e) ahome provided under section 82(5) of the Children Act 1989, or
(f) aresidential family centre,

and B is accommodated and cared for in that institution.

(5) This subsection appliesif A looks after persons under 18 who are receiving education at an
educational institution and B is receiving, and A is not receiving, education at that institution.

(6) This subsection appliesif A is appointed to be the guardian of B under Article 159 or 160 of
the Children (Northern Ireland) Order 1995 (S.I. 1995/755 (N.I. 2)).

(7) This subsection applies if A is engaged in the provision of services under, or pursuant to
anything done under—

(@) sections 8to 10 of the Employment and Training Act 1973 (c. 50), or

(b) section 114 of the Learning and SkillsAct 2000 (c. 21),
and, in that capacity, looks after B on an individual basis.

(8) This subsection appliesif A regularly has unsupervised contact with B (whether face to face
or by any other means)—
(@) inthe exercise of functions of alocal authority under section 20 or 21 of the Children
Act 1989 (c. 41), or
(b) in the exercise of functions of an authority under Article 21 or 23 of the Children
(Northern Ireland) Order 1995.

(9) This subsection appliesif A, as a person who is to report to the court under section 7 of the
Children Act 1989 or Article 4 of the Children (Northern Ireland) Order 1995 on matters relating
tothewelfare of B, regularly has unsupervised contact with B (whether face to face or by any other
means).

(10) This subsection appliesif A isapersona adviser appointed for B under—
(@) section 23B(2) of, or paragraph 19C of Schedule 2 to, the Children Act 1989, or
(b) Article 34A(10) or 34C(2) of the Children (Northern Ireland) Order 1995,

and, in that capacity, looks after B on an individual basis.

(11) This subsection appliesif—
(@) B issubject to acare order, asupervision order or an education supervision order, and
(b) inthe exercise of functions conferred by virtue of the order on an authorised person
or the authority designated by the order, A looks after B on an individual basis.

(12) This subsection appliesif A—
(@) isan officer of the Service appointed for B under section 41(1) of the Children Act
1989,
(b) isappointed a children’'s guardian of B under rule 6 or rule 18 of the Adoption Rules
1984 (S.1. 1984/265), or
(c) isappointed to be the guardian ad litem of B under rule 9.5 of the Family Proceedings
Rules 1991 (S. 1. 1991/1247) or under Article 60(1) of the Children (Northern Ireland)
Order 1995,
and, in that capacity, regularly has unsupervised contact with B (whether face to face or by any
other means).

(13) This subsection applies if—
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(@) B issubject to requirements imposed by or under an enactment on his release from
detention for a criminal offence, or is subject to requirements imposed by a court order
made in criminal proceedings, and

(b) A looks after B on an individual basisin pursuance of the requirements.

22 Positions of trust: interpretation
(1) Thefollowing provisions apply for the purposes of section 21.

(2) Subject to subsection (3), a person looks after persons under 18 if heisregularly involved in
caring for, training, supervising or being in sole charge of such persons.

(3) A person (A) looks after another person (B) on an individual basisif—
(@ A isregularly involved in caring for, training or supervising B, and
(b) inthecourseof hisinvolvement, A regularly has unsupervised contact with B (whether
face to face or by any other means).

(4) A person receives education at an educational institution if—
(@) heisregistered or otherwise enrolled as a pupil or student at the institution, or
(b) he receives education at the institution under arrangements with another educational
institution at which heis so registered or otherwise enrolled.

(5) In section 21—
“authority”—
(@) inrelation to England and Wales, means alocal authority;
(b) inrelation to Northern Ireland, has the meaning given by Article 2(2) of the
Children (Northern Ireland) Order 1995 (S.I. 1995/755 (N.I. 2));
“care home” means an establishment which is a care home for the purposes of the Care
Standards Act 2000 (c. 14);
“care order” has—
(@ inrelation to England and Wales, the same meaning as in the Children Act
1989 (c. 41), and
(b) inrelationto Northern Ireland, the same meaning asin the Children (Northern
Ireland) Order 1995;
“children's home” has-
(@ inrelation to England and Wales, the meaning given by section 1 of the Care
Standards Act 2000, and
(b) inrelation to Northern Ireland, the meaning that would be given by Article 9
of the Health and Personal Social Services (Quality, Improvement and Regulation)
(Northern Ireland) Order 2003 (S.I. 2003/431 (N.I. 9)) (“the 2003 Order”) if in
paragraph (4) of that Article sub-paragraphs (d), (f) and (g) were omitted,;
“community home” has the meaning given by section 53 of the Children Act 1989;
“education supervision order” has—
(@ in relation to England and Wales, the meaning given by section 36 of the
Children Act 1989, and
(b) in relation to Northern Ireland, the meaning given by Article 49(1) of the
Children (Northern Ireland) Order 1995;
“hospital”—
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(@ inrelation to England and Wales, means a hospital within the meaning given
by section 128(1) of the National Health Service Act 1977 (c. 49), or any other
establishment which is a hospital within the meaning given by section 2(3) of the
Care Standards Act 2000 (c. 14);
(b) inrelation to Northern Ireland, means a hospital within the meaning given by
Article 2(2) of the Health and Personal Socia Services (Northern Ireland) Order
1972 (S.1. 1972/1265 (N.1. 14)), or any other establishment which isahospital within
the meaning given by Article 2(2) of the 2003 Order;
“independent clinic” has—
(@ inrelation to England and Wales, the meaning given by section 2 of the Care
Standards Act 2000;
(b) inrelation to Northern Ireland, the meaning given by Article 2(2) of the 2003
Order(;
“private hospital” has the meaning given by Article 90(2) of the Mental Health (Northern
Ireland) Order 1986 (S.1. 1986/595 (N.I. 4));
“residential care home” means an establishment which is aresidential care home for the
purposes of the 2003 Order;
“residential family centre” has the meaning given by section 22 of the Health and Personal
Socia ServicesAct (Northern Ireland) 2001 (c. 3);
“supervision order” has—-
(@ inrelation to England and Wales, the meaning given by section 31(11) of the
Children Act 1989 (c. 41), and
(b) in relation to Northern Ireland, the meaning given by Article 49(1) of the
Children (Northern Ireland) Order 1995 (S.I. 1995/ 755 (N.I. 2));
“voluntary home” has—
(@ inrelation to England and Wales, the meaning given by section 60(3) of the
Children Act 1989, and
(b) in relation to Northern Ireland, the meaning given by Article 74(1) of the
Children (Northern Ireland) Order 1995.

23 Sections 16 to 19: marriage exception

(1) Conduct by a person (A) which would otherwise be an offence under any of sections 16 to 19
against another person (B) is not an offence under that section if at the time—

(@) Bisl1l6orover,and

(b) A and B are lawfully married.

(2) In proceedings for such an offenceit isfor the defendant to prove that A and B were lawfully
married at the time.

24 Sections 16 to 19: sexual relationships which pre-date position of trust

(1) Conduct by a person (A) which would otherwise be an offence under any of sections 16 to 19
against another person (B) is not an offence under that section if, immediately before the position
of trust arose, a sexual relationship existed between A and B.

(2) Subsection (1) does not apply if at that time sexual intercourse between A and B would have
been unlawful.
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() In proceedings for an offence under any of sections 16 to 19 it is for the defendant to prove
that such arelationship existed at that time.

Familial child sex offences

25 Sexual activity with a child family member

(1) A person (A) commits an offence if—
(@ heintentionally touches another person (B),
(b) thetouching issexual,
(c) therelation of A to B iswithin section 27,
(d) A knows or could reasonably be expected to know that his relation to B is of a
description falling within that section, and
(e) ether—
(i) Bisunder 18 and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) Where in proceedings for an offence under this section it is proved that the other person was
under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or
over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed
it.

(3) Where in proceedings for an offence under this section it is proved that the relation of the
defendant to the other person was of a description falling within section 27, it is to be taken that
the defendant knew or could reasonably have been expected to know that his relation to the other
person was of that description unless sufficient evidence is adduced to raise an issue as to whether
he knew or could reasonably have been expected to know that it was.

(4) A person guilty of an offence under this section, if aged 18 or over at the time of the offence,
isliable—
(@) where subsection (6) applies, on conviction on indictment to imprisonment for aterm
not exceeding 14 years;
(b) inany other case-
(i) onsummary conviction, to imprisonment for aterm not exceeding 6 months or
afine not exceeding the statutory maximum or both;
(i) on conviction on indictment, to imprisonment for a term not exceeding 14
years.

(5) Unless subsection (4) applies, a person guilty of an offence under this section is liable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

(6) This subsection applies where the touching involved—
(@) penetration of B's anus or vaginawith a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A'sanus or vaginawith a part of B's body, or
(d) penetration of A's mouth with B's penis.
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26 Inciting a child family member to engage in sexual activity

(1) A person (A) commits an offence if—
(@ heintentionally incites another person (B) to touch, or allow himself to be touched by,
A,
(b) thetouching issexual,
(c) therelation of A to B iswithin section 27,
(d) A knows or could reasonably be expected to know that his relation to B is of a
description falling within that section, and
(e) ether—
(i) Bisunder 18 and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) Where in proceedings for an offence under this section it is proved that the other person was
under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or
over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed
it.

(3) Where in proceedings for an offence under this section it is proved that the relation of the
defendant to the other person was of a description falling within section 27, it is to be taken that
the defendant knew or could reasonably have been expected to know that his relation to the other
person was of that description unless sufficient evidence is adduced to raise an issue as to whether
he knew or could reasonably have been expected to know that it was.

(4) A person guilty of an offence under this section, if he was aged 18 or over at the time of the
offence, isliable—
(@) where subsection (6) applies, on conviction on indictment to imprisonment for aterm
not exceeding 14 years;
(b) inany other case-
(i) onsummary conviction, to imprisonment for aterm not exceeding 6 months or
afine not exceeding the statutory maximum or both;
(i) on conviction on indictment, to imprisonment for a term not exceeding 14
years.

(5) Unless subsection (4) applies, a person guilty of an offence under this section is liable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

(6) This subsection applies where the touching to which the incitement related involved—
(@) penetration of B's anus or vaginawith a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A'sanus or vaginawith a part of B's body, or
(d) penetration of A's mouth with B's penis.

27 Family relationships

(1) Therelation of one person (A) to another (B) iswithin this section if—
(@) itiswithinany of subsections (2) to (4), or
(b) it would be within one of those subsections but for section 67 of the Adoption and
Children Act 2002 (c. 38) (status conferred by adoption).
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(2) Therelation of A to B iswithin this subsection if—
(@) one of them isthe other's parent, grandparent, brother, sister, half-brother, half-sister,
aunt or uncle, or
(b) A isor hasbeen B'sfoster parent.

(3) The relation of A to B is within this subsection if A and B live or have lived in the same
household, or A is or has been regularly involved in caring for, training, supervising or being in
sole charge of B, and—

(@) one of them is or has been the other's step-parent,

(b) A and B are cousins,

(c) oneof themisor has been the other's stepbrother or stepsister, or

(d) the parent or present or former foster parent of one of them is or has been the other's

foster parent.

(4) Therelation of A to B iswithin this subsection if—
(@ A and B live in the same household, and
(b) A isregularly involved in caring for, training, supervising or being in sole charge of

B.
(5) For the purposes of this section—
@ “aunt” means the sister or half-sister of a person's parent, and “uncle’has a

corresponding meaning;

(b) “cousin” meansthe child of an aunt or uncle;

(c) apersonisachild'sfoster parent if—
(i) heisaperson with whom the child has been placed under section 23(2)(a) or
59(1)(a) of the Children Act 1989 (c. 41) (fostering for local authority or voluntary
organisation), or
(i) hefostersthe child privately, within the meaning given by section 66(1)(b) of
that Act;

(d) aperson is another's partner (whether they are of different sexes or the same sex) if

they live together as partnersin an enduring family relationship;

(e) “step-parent”includes aparent's partner and “ stepbrother” and “ stepsister” include the

child of a parent's partner.

28 Sections 25 and 26: marriage exception

(1) Conduct by aperson (A) which would otherwise be an offence under section 25 or 26 against
another person (B) is not an offence under that section if at the time—

(@) Bisl16orover,and

(b) A and B arelawfully married.

(2) In proceedings for such an offenceit isfor the defendant to prove that A and B were lawfully
married at the time.

29 Sections 25 and 26: sexual relationships which pre-date family relationships

(1) Conduct by aperson (A) which would otherwise be an offence under section 25 or 26 against
another person (B) is not an offence under that section if—
(@) therelation of A to B is not within subsection (2) of section 27,
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(b) it would not be within that subsection if section 67 of the Adoption and Children Act
2002 (c. 38) did not apply, and

(c) immediately before the relation of A to B first became such as to fall within section
27, asexual relationship existed between A and B.

(2) Subsection (1) does not apply if at the time referred to in subsection (1)(c) sexual intercourse
between A and B would have been unlawful.

(3) Inproceedingsfor an offence under section 25 or 26 it isfor the defendant to prove the matters
mentioned in subsection (1)(a) to (c).

Offences against persons with a mental disorder impeding choice

30 Sexual activity with a person with a mental disorder impeding choice

(1) A person (A) commits an offence if—
(@ heintentionally touches another person (B),
(b) thetouching issexual,
(c) B isunableto refuse because of or for areason related to a mental disorder, and
(d) A knows or could reasonably be expected to know that B has a mental disorder and
that because of it or for areason related to it B islikely to be unable to refuse.

(2) Bisunableto refuseif—
(@) helacks the capacity to choose whether to agree to the touching (whether because he
lacks sufficient understanding of the nature or reasonably foreseeabl e consequences of what
Is being done, or for any other reason), or
(b) heisunableto communicate such achoicetoA.

(3) A person guilty of an offence under this section, if the touching involved—
(@) penetration of B's anus or vaginawith a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A'sanus or vaginawith a part of B's body, or
(d) penetration of A's mouth with B's penis,
isliable, on conviction on indictment, to imprisonment for life.

(4) Unless subsection (3) applies, a person guilty of an offence under this section is liable—
(@ on summary conviction, to imprisonment for a term not exceeding 6 months or to a
fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

31 Causingor inciting a person, with amental disorder impeding choice, to engagein sexual
activity
(1) A person (A) commits an offence if—
(@) heintentionally causes or incites another person (B) to engage in an activity,
(b) theactivity is sexual,
(c) Bisunableto refuse because of or for areason related to a mental disorder, and
(d) A knows or could reasonably be expected to know that B has a mental disorder and
that because of it or for areason related to it B islikely to be unable to refuse.

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 18

(2) Bisunableto refuseif—
(@) helacksthe capacity to choose whether to agree to engaging in the activity caused or
incited (whether because he lacks sufficient understanding of the nature or reasonably
foreseeable consequences of the activity, or for any other reason), or
(b) heisunableto communicate such achoicetoA.

(3) A person guilty of an offence under this section, if the activity caused or incited involved—
(@) penetration of B's anus or vagina,
(b) penetration of B's mouth with a person's penis,
(c) penetration of aperson's anus or vaginawith apart of B's body or by B with anything
else, or
(d) penetration of a person’'s mouth with B's penis,

isliable, on conviction on indictment, to imprisonment for life.

(4) Unless subsection (3) applies, a person guilty of an offence under this section is liable—
(@ on summary conviction, to imprisonment for a term not exceeding 6 months or to a
fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

32 Engaging in sexual activity in the presence of a per son with a mental disorder impeding
choice

(1) A person (A) commits an offence if—

(@) heintentionally engagesin an activity,

(b) theactivity is sexual,

(c) for the purpose of obtaining sexual gratification, he engagesin it—
(i) when another person (B) ispresent or isin aplacefromwhich A can be observed,
and
(i) knowing or believing that B isaware, or intending that B should be aware, that
heisengagingin it,

(d) B isunableto refuse because of or for areason related to a mental disorder, and

(e) A knows or could reasonably be expected to know that B has a mental disorder and

that because of it or for areason related to it B islikely to be unable to refuse.

(2) Bisunableto refuseif—
(@) helacksthe capacity to choose whether to agree to being present (whether because he
lacks sufficient understanding of the nature of the activity, or for any other reason), or
(b) heisunableto communicate such achoicetoA.

(3) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for aterm not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

33 Causing a person, with a mental disorder impeding choice, to watch a sexual act

(1) A person (A) commits an offence if—
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(@) forthe purpose of obtaining sexual gratification, heintentionally causes another person
(B) to watch a third person engaging in an activity, or to look at an image of any person
engaging in an activity,

(b) theactivity is sexual,

(c) Bisunableto refuse because of or for areason related to a mental disorder, and

(d) A knows or could reasonably be expected to know that B has a mental disorder and
that because of it or for areason related to it B islikely to be unable to refuse.

(2) Bisunableto refuseif—
(@ he lacks the capacity to choose whether to agree to watching or looking (whether
because he lacks sufficient understanding of the nature of the activity, or for any other
reason), or
(b) heisunableto communicate such achoicetoA.

(3) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

Inducements etc. to persons with a mental disorder

34 Inducement, threat or deception to procure sexual activity with a person with a mental
disorder

(1) A person (A) commits an offence if—
(@) with the agreement of another person (B) he intentionally touches that person,
(b) thetouching issexual,
(c) A obtains B's agreement by means of an inducement offered or given, a threat made
or adeception practised by A for that purpose,
(d) B hasamental disorder, and
(e) A knows or could reasonably be expected to know that B has a mental disorder.

(2) A person guilty of an offence under this section, if the touching involved—
(@) penetration of B's anus or vaginawith a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A'sanus or vaginawith a part of B's body, or
(d) penetration of A's mouth with B's penis,
isliable, on conviction on indictment, to imprisonment for life.

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

35 Causing aperson with amental disorder to engagein or agreeto engagein sexual activity
by inducement, threat or deception

(1) A person (A) commits an offence if—
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(@) by means of an inducement offered or given, athreat made or a deception practised by
him for this purpose, he intentionally causes another person (B) to engage in, or to agree
to engage in, an activity,

(b) theactivity is sexual,

(c) B hasamental disorder, and

(d) A knows or could reasonably be expected to know that B has a mental disorder.

(2) A person guilty of an offence under this section, if the activity caused or agreed to involved—
(@) penetration of B's anus or vagina,
(b) penetration of B's mouth with a person's penis,
(c) penetration of a person's anus or vaginawith apart of B's body or by B with anything
else, or
(d) penetration of a person’'s mouth with B's penis,

isliable, on conviction on indictment, to imprisonment for life.

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

36 Engagingin sexual activity in the presence, procured by inducement, threat or deception,
of a person with a mental disorder

(1) A person (A) commits an offence if—

(@ heintentionally engagesin an activity,

(b) theactivity is sexual,

(c) for the purpose of obtaining sexual gratification, he engagesin it—
(i) when another person (B) ispresent or isin aplacefromwhich A can be observed,
and
(i) knowing or believing that B is aware, or intending that B should be aware, that
heisengagingin it,

(d) B agrees to be present or in the place referred to in paragraph (c)(i) because of an

inducement offered or given, athreat made or a deception practised by A for the purpose

of obtaining that agreement,

(e) B hasamental disorder, and

(F) A knows or could reasonably be expected to know that B has a mental disorder.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

37 Causing a person with a mental disorder to watch a sexual act by inducement, threat or
deception

(1) A person (A) commits an offence if—
(@) forthe purpose of obtaining sexual gratification, heintentionally causes another person
(B) to watch a third person engaging in an activity, or to look at an image of any person
engaging in an activity,
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(b) theactivity issexual,

(c) B agreesto watch or look because of an inducement offered or given, athreat made or
a deception practised by A for the purpose of obtaining that agreement,

(d) B hasamental disorder, and

(e) A knows or could reasonably be expected to know that B has a mental disorder.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

Care workers for personswith a mental disorder

38 Careworkers: sexual activity with a person with a mental disorder

(1) A person (A) commits an offence if—
(@) heintentionally touches another person (B),
(b) thetouching issexual,
(c) B hasamental disorder,
(d) A knows or could reasonably be expected to know that B has a mental disorder, and
(e) AisinvolvedinB'scarein away that falls within section 42.

(2) Wherein proceedings for an offence under this section it is proved that the other person had a
mental disorder, it isto be taken that the defendant knew or could reasonably have been expected
to know that that person had a mental disorder unless sufficient evidence is adduced to raise an
Issue as to whether he knew or could reasonably have been expected to know it.

(3) A person guilty of an offence under this section, if the touching involved—
(@) penetration of B's anus or vaginawith a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A'sanus or vaginawith a part of B's body, or
(d) penetration of A's mouth with B's penis,
isliable, on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

(4) Unless subsection (3) applies, a person guilty of an offence under this section is liable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

39 Careworkers: causing or inciting sexual activity

(1) A person (A) commits an offence if—
(@) heintentionally causes or incites another person (B) to engage in an activity,
(b) theactivity issexual,
(c) B hasamental disorder,
(d) A knows or could reasonably be expected to know that B has a mental disorder, and
(e) AisinvolvedinB'scarein away that falls within section 42.

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 22

(2) Wherein proceedings for an offence under this section it is proved that the other person had a
mental disorder, it isto be taken that the defendant knew or could reasonably have been expected
to know that that person had a mental disorder unless sufficient evidence is adduced to raise an
Issue as to whether he knew or could reasonably have been expected to know it.

(3) A person guilty of an offence under this section, if the activity caused or incited involved—
(@) penetration of B's anus or vagina,
(b) penetration of B's mouth with a person's penis,
(c) penetration of a person's anus or vaginawith apart of B's body or by B with anything
else, or
(d) penetration of a person’'s mouth with B's penis,

isliable, on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

(4) Unless subsection (3) applies, a person guilty of an offence under this section is liable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

40 Careworkers: sexual activity in the presence of a person with a mental disorder

(1) A person (A) commits an offence if—

(@) heintentionally engagesin an activity,

(b) theactivity issexual,

(c) for the purpose of obtaining sexual gratification, he engagesin it—
(i) when another person (B) ispresent or isin aplacefromwhich A can be observed,
and
(i) knowing or believing that B is aware, or intending that B should be aware, that
heisengagingin it,

(d) B hasamental disorder,

(e) A knows or could reasonably be expected to know that B has a mental disorder, and

(f) Aisinvolvedin B'scarein away that falls within section 42.

(2) Wherein proceedings for an offence under this section it is proved that the other person had a
mental disorder, it isto be taken that the defendant knew or could reasonably have been expected
to know that that person had a mental disorder unless sufficient evidence is adduced to raise an
Issue as to whether he knew or could reasonably have been expected to know it.

(3) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 7 years.

41 Careworkers: causing a person with a mental disorder to watch a sexual act

(1) A person (A) commits an offence if—
(@) forthe purpose of obtaining sexual gratification, heintentionally causes another person
(B) to watch a third person engaging in an activity, or to look at an image of any person
engaging in an activity,
(b) theactivity is sexual,
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(c) B hasamental disorder,
(d) A knows or could reasonably be expected to know that B has a mental disorder, and
(e) AisinvolvedinB'scarein away that falls within section 42.

(2) Wherein proceedings for an offence under this section it is proved that the other person had a
mental disorder, it isto be taken that the defendant knew or could reasonably have been expected
to know that that person had a mental disorder unless sufficient evidence is adduced to raise an
Issue as to whether he knew or could reasonably have been expected to know it.

(3) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 7 years.

42 Careworkers: interpretation

(1) For the purposes of sections 38 to 41, a person (A) isinvolved in the care of another person
(B) inaway that falls within this section if any of subsections (2) to (4) applies.

(2) Thissubsection appliesif—
(@) B isaccommodated and cared for in a care home, community home, voluntary home
or children's home, and
(b) A has functions to perform in the home in the course of employment which have
brought him or are likely to bring him into regular face to face contact with B.

() Thissubsection appliesif B isa patient for whom services are provided—

(@) by aNational Health Service body or an independent medical agency, or

(b) inanindependent clinic or an independent hospital,
and A has functions to perform for the body or agency or in the clinic or hospital in the course of
employment which have brought him or are likely to bring him into regular face to face contact
with B.

(4) Thissubsection appliesif A—
(@) is, whether or not in the course of employment, aprovider of care, assistance or services
to B in connection with B's mental disorder, and
(b) assuch, has had or islikely to have regular face to face contact with B.

(5) Inthis section—

“care home” means an establishment which is a care home for the purposes of the Care
Standards Act 2000 (c. 14);
“children's home” has the meaning given by section 1 of that Act;
“community home” has the meaning given by section 53 of the Children Act 1989 (c. 41);
“employment” means any employment, whether paid or unpaid and whether under acontract
of service or apprenticeship, under acontract for services, or otherwise than under acontract;
“independent clinic”, “independent hospital” and “independent medical agency” have the
meaning given by section 2 of the Care Standards Act 2000;
“National Health Service body” means—

(@) aHeath Authority,

(b) aNational Health Service trust,

(c) aPrimary Care Trust, or

(d) aSpecia Health Authority;
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“voluntary home” has the meaning given by section 60(3) of the Children Act 1989.

43 Sections 38 to 41: marriage exception

(1) Conduct by a person (A) which would otherwise be an offence under any of sections 38 to 41
against another person (B) is not an offence under that section if at the time—

(@) Bisl16orover,and

(b) A and B arelawfully married.

(2) In proceedings for such an offenceit isfor the defendant to prove that A and B were lawfully
married at the time.

44 Sections 38 to 41: sexual relationships which pre-date carerelationships

(1) Conduct by a person (A) which would otherwise be an offence under any of sections 38 to 41
against another person (B) is not an offence under that section if, immediately before A became
involved in B's care in away that falls within section 42, a sexual relationship existed between A
and B.

(2) Subsection (1) does not apply if at that time sexual intercourse between A and B would have
been unlawful.

() In proceedings for an offence under any of sections 38 to 41 it is for the defendant to prove
that such arelationship existed at that time.

Indecent photographs of children

45 Indecent photographs of personsaged 16 or 17

(1) TheProtection of Children Act 1978 (c. 37) (which makes provision about indecent photographs
of persons under 16) is amended as follows.

(2) In section 2(3) (evidence) and section 7(6) (meaning of “child”), for “16” substitute “18”.
(3) After section 1 insert—

“1A Marriage and other relationships

(1) Thissection applieswhere, in proceedingsfor an offence under section 1(1)(a) of taking
or making an indecent photograph of a child, or for an offence under section 1(1)(b) or (c)
relating to an indecent photograph of achild, the defendant proves that the photograph was
of the child aged 16 or over, and that at the time of the offence charged the child and he—
(@) weremarried, or
(b) lived together as partnersin an enduring family relationship.

(2) Subsections (5) and (6) also apply where, in proceedings for an offence under section
1(1)(b) or (c) relating to an indecent photograph of a child, the defendant proves that the
photograph was of the child aged 16 or over, and that at the time when he obtained it the
child and he-

(@) weremarried, or
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(b) lived together as partnersin an enduring family relationship.

(3) This section applies whether the photograph showed the child alone or with the
defendant, but not if it showed any other person.

(4) Inthe case of an offence under section 1(1)(a), if sufficient evidenceisadduced to raise
an issue as to whether the child consented to the photograph being taken or made, or asto
whether the defendant reasonably believed that the child so consented, the defendant is not
guilty of the offence unlessit is proved that the child did not so consent and that the defendant
did not reasonably believe that the child so consented.

(5) Inthecase of an offence under section 1(1)(b), the defendant is not guilty of the offence
unlessit is proved that the showing or distributing was to a person other than the child.

(6) Inthe case of an offence under section 1(1)(c), if sufficient evidenceisadduced to raise
an issue both—
(@) asto whether the child consented to the photograph being in the defendant's
possession, or as to whether the defendant reasonably believed that the child so
consented, and
(b) asto whether the defendant had the photograph in his possession with a view
to its being distributed or shown to anyone other than the child,
the defendant is not guilty of the offence unlessit is proved either that the child did not so
consent and that the defendant did not reasonably believe that the child so consented, or
that the defendant had the photograph in his possession with aview to its being distributed
or shown to a person other than the child.”

(4) After section 160 of the Criminal Justice Act 1988 (c. 33) (possession of indecent photograph
of child) insert—

“160A Marriage and other relationships

(1) Thissection applieswhere, in proceedings for an offence under section 160 relating to
an indecent photograph of achild, the defendant provesthat the photograph was of the child
aged 16 or over, and that at the time of the offence charged the child and he—

(@) weremarried, or

(b) lived together as partnersin an enduring family relationship.

(2) Thissection also applieswhere, in proceedingsfor an offence under section 160 relating
to an indecent photograph of a child, the defendant proves that the photograph was of the
child aged 16 or over, and that at the time when he obtained it the child and he-

(@) weremarried, or

(b) lived together as partnersin an enduring family relationship.

(3) This section applies whether the photograph showed the child alone or with the
defendant, but not if it showed any other person.

(4) If sufficient evidence is adduced to raise an issue as to whether the child consented to
the photograph being in the defendant's possession, or asto whether the defendant reasonably
believed that the child so consented, the defendant is not guilty of the offence unlessit is
proved that the child did not so consent and that the defendant did not reasonably believe
that the child so consented.”
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46 Criminal proceedings, investigations etc.
(1) After section 1A of the Protection of Children Act 1978 (c. 37) insert—

“1B Exception for criminal proceedings, investigations etc.

(1) In proceedings for an offence under section 1(1)(a) of making an indecent photograph
or pseudo-photograph of achild, the defendant isnot guilty of the offenceif he provesthat—

(@) itwasnecessary for him to make the photograph or pseudo-photograph for the
purposes of the prevention, detection or investigation of crime, or for the purposes
of criminal proceedings, in any part of the world,

(b) at the time of the offence charged he was a member of the Security Service,
and it was necessary for him to make the photograph or pseudo-photograph for the
exercise of any of the functions of the Service, or

(c) at the time of the offence charged he was a member of GCHQ, and it was
necessary for him to make the photograph or pseudo-photograph for the exercise of
any of the functions of GCHQ.

(2) Inthissection“GCHQ” hasthe same meaning asin the Intelligence ServicesAct 1994.”

(2) After Article 3 of the Protection of Children (Northern Ireland) Order 1978 (S.I. 1978/1047
(N.I. 17)) insert—

“3A. Exception for criminal proceedings, investigations etc.

(1) In proceedings for an offence under Article 3(1)(@) of making an indecent photograph
or pseudo-photograph of achild, the defendant isnot guilty of the offenceif he provesthat—

(@) itwasnecessary for him to make the photograph or pseudo-photograph for the
purposes of the prevention, detection or investigation of crime, or for the purposes
of criminal proceedings, in any part of the world,

(b) at the time of the offence charged he was a member of the Security Service,
and it was necessary for him to make the photograph or pseudo-photograph for the
exercise of any of the functions of the Service, or

(c) at the time of the offence charged he was a member of GCHQ, and it was
necessary for him to make the photograph or pseudo-photograph for the exercise of
any of the functions of GCHQ.

(2) InthisArticle“GCHQ”hasthe same meaning asin the Intelligence ServicesAct 1994.”

Abuse of children through prostitution and pornography

47 Paying for sexual servicesof a child

(1) A person (A) commits an offence if—
(@) heintentionally obtains for himself the sexual services of another person (B),
(b) before obtaining those services, he has made or promised payment for those services
to B or athird person, or knows that another person has made or promised such a payment,

and

(c) ether—
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(i) Bisunder 18, and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) In this section, “payment” means any financial advantage, including the discharge of an
obligation to pay or the provision of goods or services (including sexual services) gratuitously or
at adiscount.

(3) A person guilty of an offence under this section against a person under 13, where subsection
(6) applies, isliable on conviction on indictment to imprisonment for life.

(4) Unless subsection (3) applies, a person guilty of an offence under this section against a person
under 16 isliable-
(@) where subsection (6) applies, on conviction on indictment, to imprisonment for aterm
not exceeding 14 years;
(b) inany other case-
(i) onsummary conviction, to imprisonment for aterm not exceeding 6 months or
afine not exceeding the statutory maximum or both;
(i) on conviction on indictment, to imprisonment for a term not exceeding 14
years.

(5) Unless subsection (3) or (4) applies, aperson guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for aterm not exceeding 7 years.

(6) This subsection applies where the offence involved—
(@) penetration of B's anus or vaginawith a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A's anus or vagina with a part of B's body or by B with anything else,
or
(d) penetration of A's mouth with B's penis.

(7) In the application of this section to Northern Ireland, subsection (4) has effect with the
substitution of “17” for “16”.

48 Causing or inciting child prostitution or pornography

(1) A person (A) commits an offence if—
(@ heintentionally causes or incites another person (B) to become a prostitute, or to be
involved in pornography, in any part of the world, and
(b) either—
(i) Bisunder 18, and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.
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49 Controlling a child prostitute or a child involved in pornography

(1) A person (A) commits an offence if—
(@ heintentionally controls any of the activities of another person (B) relating to B's
prostitution or involvement in pornography in any part of the world, and
(b) either—
(i) Bisunder 18, and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

50 Arranging or facilitating child prostitution or pornography

(1) A person (A) commits an offence if—
(@) heintentionally arranges or facilitates the prostitution or involvement in pornography
in any part of the world of another person (B), and
(b) either—
(i) Bisunder 18, and A does not reasonably believe that B is 18 or over, or
(i) Bisunder 13.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

51 Sections48to 50: interpretation

(1) For the purposes of sections 48 to 50, a person isinvolved in pornography if an indecent image
of that person is recorded; and similar expressions, and “pornography”, are to be interpreted
accordingly.

(2) Inthose sections “prostitute” means a person (A) who, on at least one occasion and whether
or not compelled to do so, offers or provides sexual servicesto another person in return for payment
or apromise of payment to A or athird person; and “ prostitution” is to be interpreted accordingly.

(3) In subsection (2), “payment” means any financial advantage, including the discharge of an
obligation to pay or the provision of goods or services (including sexual services) gratuitously or
at adiscount.

Exploitation of prostitution

52 Causing or inciting prostitution for gain

(1) A person commits an offence if—
(@) heintentionally causes or incites another person to become a prostitute in any part of
the world, and
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(b) hedoesso for or in the expectation of gain for himself or athird person.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 7 years.

53 Controlling prostitution for gain

(1) A person commits an offence if—
(@) heintentionally controls any of the activities of another person relating to that person's
prostitution in any part of the world, and
(b) hedoesso for or in the expectation of gain for himself or athird person.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 7 years.

54 Sections 52 and 53: interpretation

(1) Insections52 and 53, “gain” means—
(@) any financia advantage, including the discharge of an obligation to pay or the provision
of goods or services (including sexual services) gratuitously or at a discount; or
(b) the goodwill of any person which is or appears likely, in time, to bring financia
advantage.

(2) Inthose sections “prostitute” and “ prostitution” have the meaning given by section 51(2).

Amendments relating to prostitution

55 Penaltiesfor keeping a brothel used for prostitution
(1) The Sexua OffencesAct 1956 (c. 69) is amended as follows.
(2) After section 33 insert—

“33A Keeping abrothel used for prostitution

(1) Itisan offence for a person to keep, or to manage, or act or assist in the management
of, abrothel to which peopleresort for practicesinvolving prostitution (whether or not also
for other practices).

(2) In this section “prostitution” has the meaning given by section 51(2) of the Sexua
OffencesAct 2003”
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(3) InSchedule 2 (mode of prosecution, punishment etc.), after paragraph 33 insert (asaparagraph
with no entry in the fourth column)—

AB3*“ Keeping a brothel wused for (i) on Seven years
prostitution (section 33A). rdhet Six months, or the statutory
(ii) maximum, or both.”
sy

56 Extension of gender-specific prostitution offences
Schedule 1 (extension of gender-specific prostitution offences) has effect.

Trafficking

57 Traffickingintothe UK for sexual exploitation

(1) A person commitsan offenceif heintentionally arranges or facilitates the arrival in the United
Kingdom of another person (B) and either—
(@) heintends to do anything to or in respect of B, after B's arrival but in any part of the
world, which if done will involve the commission of arelevant offence, or
(b) hebelievesthat another person islikely to do something to or in respect of B, after B's
arrival but in any part of the world, which if done will involve the commission of arelevant
offence.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

58 Trafficking within the UK for sexual exploitation

(1) A person commitsan offenceif heintentionally arranges or facilitates travel within the United
Kingdom by another person (B) and either—
(@) heintendsto do anything to or in respect of B, during or after the journey and in any
part of the world, which if done will involve the commission of arelevant offence, or
(b) he believes that another person is likely to do something to or in respect of B, during
or after thejourney and in any part of the world, which if done will involve the commission
of arelevant offence.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

59 Trafficking out of the UK for sexual exploitation

(1) A person commits an offence if he intentionally arranges or facilitates the departure from the
United Kingdom of another person (B) and either—
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(@) heintendsto do anything to or in respect of B, after B's departure but in any part of
the world, which if done will involve the commission of arelevant offence, or

(b) hebelievesthat another person islikely to do something to or in respect of B, after B's
departure but in any part of the world, which if done will involve the commission of a
relevant offence.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 14 years.

60 Sections57to59: interpretation and jurisdiction

(1) Insections57 to 59, “relevant offence” means—
(@) an offence under this Part,
(b) an offence under section 1(1)(a) of the Protection of Children Act 1978 (c. 37),
(c) an offence listed in Schedule 1 to the Criminal Justice (Children) (Northern Ireland)
Order 1998 (S.I. 1998/1504 (N.1. 9)),
(d) anoffenceunder Article 3(1)(a) of the Protection of Children (Northern Ireland) Order
1978 (S.1. 1978/1047 (N.I. 17)), or
(e) anything done outside England and Wales and Northern Ireland which isnot an offence
within any of paragraphs (a) to (d) but would beif done in England and Wales or Northern
Ireland.

(2) Sections 57 to 59 apply to anything done—
(@ inthe United Kingdom, or
(b) outside the United Kingdom, by a body incorporated under the law of a part of the
United Kingdom or by an individual to whom subsection (3) applies.

() This subsection appliesto—
(@) aBritish citizen,
(b) aBritish overseasterritories citizen,
(c) aBritish National (Overseas),
(d) aBritish Overseas citizen,
(e) aperson who isaBritish subject under the British Nationality Act 1981 (c. 61),
(f) aBritish protected person within the meaning given by section 50(1) of that Act.

Preparatory offences

61 Administering a substance with intent

(1) A person commitsan offenceif heintentionally administers asubstanceto, or causes asubstance
to be taken by, another person (B)—
(@ knowing that B does not consent, and
(b) with the intention of stupefying or overpowering B, so as to enable any person to
engage in asexua activity that involves B.

(2) A person guilty of an offence under this section isliable—
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(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

62 Committing an offence with intent to commit a sexual offence

(1) A person commits an offence under this section if he commits any offence with the intention
of committing arelevant sexual offence.

(2) In this section, “relevant sexua offence” means any offence under this Part (including an
offence of aiding, abetting, counselling or procuring such an offence).

(3) A person guilty of an offence under this section is liable on conviction on indictment, where
the offence is committed by kidnapping or false imprisonment, to imprisonment for life.

(4) Unless subsection (3) applies, a person guilty of an offence under this section is liable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

63 Trespasswith intent to commit a sexual offence

(1) A person commits an offence if—
(@) heisatrespasser on any premises,
(b) heintendsto commit arelevant sexual offence on the premises, and
(c) heknowsthat, or isreckless as to whether, he is a trespasser.

(2) Inthis section—
“premises’includes a structure or part of a structure;
“relevant sexual offence” has the same meaning asin section 62;
“structure” includes atent, vehicle or vessel or other temporary or movable structure.

(3) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 10 years.

Sex with an adult relative

64 Sex with an adult relative: penetration

(1) A person aged 16 or over (A) commits an offence if—
(@ heintentionally penetrates another person's vagina or anus with a part of his body or
anything else, or penetrates another person's mouth with his penis,
(b) the penetration is sexual,
(c) theother person (B) isaged 18 or over,
(d) A isrelated to B in away mentioned in subsection (2), and
(e) A knows or could reasonably be expected to know that heisrelated to B in that way.
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(2) The ways that A may be related to B are as parent, grandparent, child, grandchild, brother,
sister, half-brother, half-sister, uncle, aunt, nephew or niece.

(3) In subsection (2)—
(@ “uncle’” meansthe brother of aperson's parent, and “ aunt” has a corresponding meaning;
(b) “nephew” meansthe child of aperson'sbrother or sister, and “ niece” has acorresponding
meaning.

(4) Where in proceedings for an offence under this section it is proved that the defendant was
related to the other person in any of those ways, it is to be taken that the defendant knew or could
reasonably have been expected to know that he was related in that way unless sufficient evidence
Isadduced to raise an issue as to whether he knew or could reasonably have been expected to know
that he was.

(5) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 2 years.

65 Sex with an adult relative: consenting to penetration

(1) A person aged 16 or over (A) commits an offence if—
(@) another person (B) penetrates A's vagina or anus with a part of B's body or anything
else, or penetrates A's mouth with B's penis,
(b) A consents to the penetration,
(c) the penetration is sexual,
(d) Bisaged 18 or over,
(e) A isrelated to B in away mentioned in subsection (2), and
(f) A knows or could reasonably be expected to know that heisrelated to B in that way.

(2) The ways that A may be related to B are as parent, grandparent, child, grandchild, brother,
sister, half-brother, half-sister, uncle, aunt, nephew or niece.

(3) In subsection (2)—
(@ “uncle’” meansthe brother of aperson's parent, and “ aunt” has a corresponding meaning;
(b) “nephew” meansthe child of aperson'sbrother or sister, and “ niece” has acorresponding
meaning.

(4) Where in proceedings for an offence under this section it is proved that the defendant was
related to the other person in any of those ways, it is to be taken that the defendant knew or could
reasonably have been expected to know that he was related in that way unless sufficient evidence
Isadduced to raise an issue as to whether he knew or could reasonably have been expected to know
that he was.

(5) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 2 years.
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Other offences

66 Exposure

(1) A person commits an offence if—
(@) heintentionally exposes his genitals, and
(b) heintends that someone will see them and be caused alarm or distress.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for aterm not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 2 years.

67 Voyeurism

(1) A person commits an offence if—
(@) for the purpose of obtaining sexual gratification, he observes another person doing a
private act, and
(b) he knows that the other person does not consent to being observed for his sexua
gratification.

(2) A person commits an offence if—
(@) he operates equipment with the intention of enabling another person to observe, for
the purpose of obtaining sexual gratification, athird person (B) doing a private act, and
(b) heknowsthat B does not consent to his operating equipment with that intention.

(3) A person commits an offence if—
(@) herecords another person (B) doing a private act,
(b) hedoes sowith theintention that he or athird person will, for the purpose of obtaining
sexual gratification, look at an image of B doing the act, and
(c) heknowsthat B does not consent to his recording the act with that intention.

(4) A person commits an offenceif heinstals equipment, or constructs or adapts astructure or part
of astructure, with the intention of enabling himself or another person to commit an offence under
subsection (1).

(5) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 2 years.

68 Voyeurism: interpretation

(1) For the purposes of section 67, aperson isdoing aprivate act if the person isin aplace which,
In the circumstances, would reasonably be expected to provide privacy, and—
(@) the person's genitas, buttocks or breasts are exposed or covered only with underwear,
(b) the personisusing alavatory, or
(c) theperson isdoing asexua act that is not of akind ordinarily donein public.
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(2) In section 67, “structure”’includes a tent, vehicle or vessel or other temporary or movable
structure.

69 Intercoursewith an animal

(1) A person commits an offence if—
(@) heintentionally performs an act of penetration with his penis,
(b) what is penetrated is the vagina or anus of aliving animal, and
(c) heknowsthat, or isreckless as to whether, that iswhat is penetrated.

(2) A person (A) commits an offence if—
(@ A intentionally causes, or allows, A's vagina or anus to be penetrated,
(b) the penetration is by the penis of aliving animal, and
(c) A knowsthat, or isreckless asto whether, that iswhat A is being penetrated by.

(3) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 2 years.

70 Sexual penetration of a corpse

(1) A person commits an offence if—
(@) heintentionally performsan act of penetration with apart of his body or anything else,
(b) what is penetrated is a part of the body of a dead person,
(c) heknowsthat, or isreckless as to whether, that iswhat is penetrated, and
(d) the penetration is sexual.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 2 years.

71 Sexual activity in a public lavatory

(1) A person commits an offence if—
(@ heisinalavatory to which the public or a section of the public has or is permitted to
have access, whether on payment or otherwise,
(b) heintentionally engagesin an activity, and,
(c) theactivity issexual.

(2) For the purposes of this section, an activity is sexual if a reasonable person would, in al the
circumstances but regardless of any person's purpose, consider it to be sexual.

(3) A person guilty of an offence under thissectionisliable on summary conviction, to imprisonment
for aterm not exceeding 6 months or afine not exceeding level 5 on the standard scale or both.
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Offences outside the United Kingdom

72 Offencesoutside the United Kingdom

(1) Subject to subsection (2), any act done by a person in a country or territory outside the United
Kingdom which—
(@) constituted an offence under the law in force in that country or territory, and
(b) would constitute a sexual offence to which this section appliesif it had been donein
England and Wales or in Northern Ireland,
constitutes that sexual offence under the law of that part of the United Kingdom.

(2) Proceedings by virtue of this section may be brought only against a person who was on 1st
September 1997, or has since become, a British citizen or resident in the United Kingdom.

(3) Anact punishable under thelaw inforceinany country or territory constitutes an offence under
that law for the purposes of this section, however it is described in that law.

(4) Subject to subsection (5), the condition in subsection (1)(a) isto be taken to be met unless, not
later than rules of court may provide, the defendant serves on the prosecution a notice—
(@) stating that, on the facts as alleged with respect to the act in question, the condition is
not in his opinion met,
(b) showing his grounds for that opinion, and
(c) requiring the prosecution to prove that it is met.

(5) Thecourt, if it thinksfit, may permit the defendant to require the prosecution to prove that the
condition is met without service of a notice under subsection (4).

(6) Inthe Crown Court the question whether the condition is met is to be decided by the judge
alone.

(7) Schedule 2 lists the sexual offences to which this section applies.

Supplementary and general

73 Exceptionsto aiding, abetting and counselling

(1) A personisnot guilty of aiding, abetting or counselling the commission against a child of an
offence to which this section appliesif he acts for the purpose of—

(@) protecting the child from sexually transmitted infection,

(b) protecting the physical safety of the child,

(c) preventing the child from becoming pregnant, or

(d) promoting the child's emotional well-being by the giving of advice,
and not for the purpose of obtaining sexual gratification or for the purpose of causing or encouraging
the activity constituting the offence or the child's participation in it.

(2) Thissection appliesto—
(@) anoffence under any of sections 5 to 7 (offences against children under 13);
(b) an offence under section 9 (sexual activity with a child);
(c) an offence under section 13 which would be an offence under section 9 if the offender
were aged 18;
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(d) an offenceunder any of sections 16, 25, 30, 34 and 38 (sexual activity) against a person
under 16.

(3) Thissection doesnot affect any other enactment or any rule of law restricting the circumstances
in which a person is guilty of aiding, abetting or counselling an offence under this Part.

74 “Consent”
For the purposes of this Part, a person consents if he agrees by choice, and has the freedom and
capacity to make that choice.

75 Evidential presumptions about consent

(1) If inproceedings for an offence to which this section appliesit is proved—

(@) that the defendant did the relevant act,

(b) that any of the circumstances specified in subsection (2) existed, and

(c) that the defendant knew that those circumstances existed,
the complainant is to be taken not to have consented to the relevant act unless sufficient evidence
Isadduced to raise an issue as to whether he consented, and the defendant is to be taken not to have
reasonably believed that the complainant consented unless sufficient evidence is adduced to raise
an issue as to whether he reasonably believed it.

(2) The circumstances are that—
(@) any person was, at the time of the relevant act or immediately before it began, using
violence against the complainant or causing the complainant to fear that immediate violence
would be used against him;
(b) any person was, at the time of the relevant act or immediately before it began, causing
the complainant to fear that violence was being used, or that immediate violence would be
used, against another person;
(c) thecomplainant was, and the defendant was not, unlawfully detained at the time of the
relevant act;
(d) the complainant was asleep or otherwise unconscious at the time of the relevant act;
(e) because of the complainant's physical disability, the complainant would not have been
able at the time of the relevant act to communicate to the defendant whether the complainant
consented;
(f) any person had administered to or caused to be taken by the complainant, without the
complainant's consent, a substance which, having regard to when it was administered or
taken, was capable of causing or enabling the complainant to be stupefied or overpowered
at the time of the relevant act.

(3) Insubsection (2)(a) and (b), thereferenceto the timeimmediately before the relevant act began
IS, in the case of an act which is one of a continuous series of sexual activities, a reference to the
time immediately before the first sexual activity began.

76 Conclusive presumptions about consent

(1) If in proceedingsfor an offence to which this section appliesit is proved that the defendant did
the relevant act and that any of the circumstances specified in subsection (2) existed, it is to be
conclusively presumed—
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(@) that the complainant did not consent to the relevant act, and
(b) that the defendant did not believe that the complainant consented to the relevant act.

(2) The circumstances are that—
(@) thedefendant intentionally deceived the complainant asto the nature or purpose of the
relevant act;
(b) the defendant intentionally induced the complainant to consent to the relevant act by
Impersonating a person known personally to the complainant.

77 Sections75 and 76: relevant acts
In relation to an offence to which sections 75 and 76 apply, references in those sections to the
relevant act and to the complainant are to be read as follows—

Offence Relevant Act

An offence under section 1 (rape). The defendant intentionally penetrating, with his penis, the vagina, anus
or mouth of another person (“the complainant”).

An offence under section 2 (assault by Thedefendant intentionally penetrating, with apart of hisbody or anything
penetration). else, the vagina or anus of another person (“the complainant”), where the
penetration is sexual.

An offence under section 3 (sexua The defendant intentionally touching another person (“the complainant”),
assault). where the touching is sexual.

An offence under section 4 (causing a The defendant intentionally causing another person (“the complainant”)
person to engage in sexual activity without to engage in an activity, where the activity is sexual.
consent).

78 “Sexual”
For the purposes of this Part (except section 71), penetration, touching or any other activity is sexual
if areasonable person would consider that—
() whatever its circumstances or any person's purposein relationtoit, it is because of its
nature sexual, or
(b) because of its nature it may be sexual and because of its circumstances or the purpose
of any personin relation to it (or both) it is sexual.

79 Part 1: general interpretation
(1) Thefollowing apply for the purposes of this Part.
(2) Penetration is acontinuing act from entry to withdrawal.

(3) Referencesto apart of the body include referencesto apart surgically constructed (in particular,
through gender reassignment surgery).

(4) “Image” means amoving or still image and includes an image produced by any means and,
where the context permits, a three-dimensional image.

(5) Referencesto animage of a person include referencesto an image of an imaginary person.
(6) “Menta disorder” has the meaning given by section 1 of the Mental Health Act 1983 (c. 20).
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(7) Referencesto observation (however expressed) areto observation whether direct or by looking
at an image.

(8) Touching includes touching—
(@) with any part of the body,
(b) with anything else,
(c) through anything,
and in particular includes touching amounting to penetration.

(9) “Vagina’includes vulva.

(10) In relation to an animal, references to the vagina or anus include references to any similar
part.

PART 2
NOTIFICATION AND ORDERS

Notification requirements

80 Personsbecoming subject to notification requirements

(1) A personissubject to the notification requirements of this Part for the period set out in section
82 (“the notification period”) if—
(@) heisconvicted of an offence listed in Schedule 3;
(b) heisfound not guilty of such an offence by reason of insanity;
(c) heisfound to be under a disability and to have done the act charged against him in
respect of such an offence; or
(d) inEngland and Walesor Northern Ireland, heis cautioned in respect of such an offence.

(2) A person for the time being subject to the notification requirements of this Part is referred to
in this Part as a “relevant offender”.

81 Personsformerly subject to Part 1 of the Sex Offenders Act 1997

(1) A personis, fromthe commencement of thisPart until the end of the notification period, subject
to the notification requirements of this Part if, before the commencement of this Part—
(@) hewas convicted of an offence listed in Schedule 3;
(b) hewasfound not guilty of such an offence by reason of insanity;
(c) hewasfound to be under a disability and to have done the act charged against himin
respect of such an offence; or
(d) in England and Wales or Northern Ireland, he was cautioned in respect of such an
offence.

(2) Subsection (1) does not apply if the notification period ended before the commencement of
this Part.

(3) Subsection (1)(a) does not apply to a conviction before 1st September 1997 unless, at the
beginning of that day, the person—
(@) had not been dealt with in respect of the offence;
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(b) was serving a sentence of imprisonment or aterm of service detention, or was subject
to acommunity order, in respect of the offence;

(c) was subject to supervision, having been released from prison after serving the whole
or part of a sentence of imprisonment in respect of the offence; or

(d) was detained in a hospital or was subject to a guardianship order, following the
conviction.

(4) Paragraphs (b) and (c) of subsection (1) do not apply to afinding made before 1st September
1997 unless, at the beginning of that day, the person—

(@) had not been dealt with in respect of the finding; or

(b) was detained in a hospital, following the finding.

(5) Subsection (1)(d) does not apply to a caution given before 1st September 1997.

(6) A person who would have been within subsection (3)(b) or (d) or (4)(b) but for the fact that at
the beginning of 1st September 1997 he was unlawfully at large or absent without leave, on
temporary release or leave of absence, or on bail pending an appedl, isto be treated as being within
that provision.

(7) Where, immediately before the commencement of this Part, an order under a provision within
subsection (8) was in force in respect of a person, the person is subject to the notification
requirements of thisPart from that commencement until the order isdischarged or otherwise ceases
to have effect.

(8) The provisions are—
(@) section 5A of the Sex Offenders Act 1997 (c. 51) (restraining orders);
(b) section 2 of the Crime and Disorder Act 1998 (c. 37) (sex offender orders made in
England and Wales);
(c) section 2A of the Crime and Disorder Act 1998 (interim orders made in England and
Wales);
(d) section 20 of the Crime and Disorder Act 1998 (sex offender orders and interim orders
made in Scotland);
(e) Article 6 of the Criminal Justice (Northern Ireland) Order 1998 (S.1. 1998/2839 (N.I.
20)) (sex offender orders made in Northern Ireland);
(F) Article 6A of the Criminal Justice (Northern Ireland) Order 1998 (interim orders made
in Northern Ireland).

82 Thenotification period

(1) The notification period for a person within section 80(1) or 81(1) is the period in the second
column of the following Table opposite the description that applies to him.

TABLE

Description of relevant offender Notification period

A person who, in respect of the offence, isor has been sentenced to imprisonment | An indefinite period beginning with
for life or for aterm of 30 months or more the relevant date

A person who, in respect of the offence, has been made the subject of an order | An indefinite period beginning with
under section 210F(1) of the Criminal Procedure (Scotland) Act 1995 (order for | that date
lifelong restriction)
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TABLE
Description of relevant offender Notification period
A person who, in respect of the offence or finding, is or has been admitted to a| An indefinite period beginning with
hospital subject to arestriction order that date

A personwho, in respect of the offence, isor has been sentenced to imprisonment | 10 years beginning with that date
for aterm of more than 6 months but less than 30 months

A person who, in respect of the offence, isor has been sentenced to imprisonment | 7 years beginning with that date
for aterm of 6 months or less

A person who, in respect of the offence or finding, is or has been admitted to a| 7 years beginning with that date
hospital without being subject to a restriction order

A person within section 80(1)(d) 2 years beginning with that date

A person in whose case an order for conditional discharge or, in Scotland, a| The period of conditional discharge

probation order, is made in respect of the offence or, in Scotland, the probation period

A person of any other description 5 years beginning with the relevant
date

(2) Whereapersonisunder 18 ontherelevant date, subsection (1) has effect asif for any reference
to aperiod of 10 years, 7 years, 5 years or 2 years there were substituted a reference to one-half of
that period.

(3) Subsection (4) applies where a relevant offender within section 80(1)(a) or 81(1)(a) is or has
been sentenced, in respect of two or more offences listed in Schedule 3—

(@) to consecutive terms of imprisonment; or

(b) totermsof imprisonment which are partly concurrent.

(4) Where this subsection applies, subsection (1) has effect asif the relevant offender were or had
been sentenced, in respect of each of the offences, to aterm of imprisonment which—
(@) inthe case of consecutive terms, is equal to the aggregate of those terms,
(b) inthe case of partly concurrent terms (X andY, which overlap for aperiod Z), isequa
to X plusY minus Z.

(5) Where a relevant offender the subject of a finding within section 80(1)(c) or 81(1)(c) is
subsequently tried for the offence, the notification period relating to the finding ends at the conclusion
of thetrial.

(6) InthisPart, “relevant date” means—
(@) inthe case of aperson within section 80(1)(a) or 81(1)(a), the date of the conviction;
(b) inthe case of aperson within section 80(1)(b) or (c) or 81(1)(b) or (c), the date of the
finding;
(c) inthe case of aperson within section 80(1)(d) or 81(1)(d), the date of the caution;
(d) inthe case of aperson within section 81(7), the date which, for the purposes of Part 1
of the Sex Offenders Act 1997 (c. 51), was the relevant date in relation to that person.

83 Notification requirements: initial notification

(1) A relevant offender must, within the period of 3 days beginning with the relevant date (or, if
later, the commencement of this Part), notify to the police the information set out in subsection (5).

(2) Subsection (1) doesnot apply to arelevant offender in respect of aconviction, finding or caution
within section 80(1) if—
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(@ 1mmediately before the conviction, finding or caution, he was subject to the notification
requirements of this Part as aresult of another conviction, finding or caution or an order of
acourt (“the earlier event”),

(b) at that time, he had made a notification under subsection (1) in respect of the earlier
event, and

(c) throughout the period referred to in subsection (1), he remains subject to the notification
requirements as a result of the earlier event.

() Subsection (1) doesnot apply to arelevant offender in respect of aconviction, finding or caution
within section 81(1) or an order within section 81(7) if the offender complied with section 2(1) of
the Sex Offenders Act 1997 in respect of the conviction, finding, caution or order.

(4) Where a notification order is made in respect of a conviction, finding or caution, subsection
(1) does not apply to the relevant offender in respect of the conviction, finding or caution if—
(@) immediately beforethe order was made, he was subject to the notification requirements
of this Part as aresult of another conviction, finding or caution or an order of a court (“the
earlier event”),
(b) at that time, he had made a notification under subsection (1) in respect of the earlier
event, and
(c) throughout the period referred to in subsection (1), he remains subject to the notification
requirements as a result of the earlier event.

(5 Theinformation is—
(@) therelevant offender's date of birth;
(b) hisnational insurance number;
(c) hisname on therelevant date and, where he used one or more other names on that date,
each of those names;
(d) hishome address on the relevant date;
(e) his name on the date on which notification is given and, where he uses one or more
other names on that date, each of those names;
(f) hishome address on the date on which notification is given;
(9) the address of any other premises in the United Kingdom at which, at the time the
notification is given, he regularly resides or stays.

(6) When determining the period for the purpose of subsection (1), there isto be disregarded any
time when the relevant offender is—

(@) remanded in or committed to custody by an order of a court;

(b) serving a sentence of imprisonment or aterm of service detention;

(c) detained in ahospital; or

(d) outside the United Kingdom.

(7) InthisPart, “home address’ means, in relation to any person—
(@) the address of his sole or main residence in the United Kingdom, or
(b) where he has no such residence, the address or location of aplacein the United Kingdom
where he can regularly be found and, if thereis more than one such place, such one of those
places as the person may select.

84 Notification requirements: changes

(1) A relevant offender must, within the period of 3 days beginning with—
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(@ hisusing a name which has not been notified to the police under section 83(1), this
subsection, or section 2 of the Sex Offenders Act 1997 (c. 51),
(b) any change of his home address,
(c) his having resided or stayed, for a qualifying period, a any premises in the United
Kingdom the address of which has not been notified to the police under section 83(1), this
subsection, or section 2 of the Sex Offenders Act 1997, or
(d) hisreleasefrom custody pursuant to an order of acourt or from imprisonment, service
detention or detention in a hospital,
notify to the police that name, the new home address, the address of those premises or (as the case
may be) the fact that he has been released, and (in addition) the information set out in section 83(5).

(2) A notification under subsection (1) may be given before the name is used, the change of home
address occurs or the qualifying period ends, but in that case the relevant offender must al so specify
the date when the event is expected to occur.

(3) If anatification is given in accordance with subsection (2) and the event to which it relates
occurs more than 2 days before the date specified, the notification does not affect the duty imposed
by subsection (1).

(4) If anatification isgiven in accordance with subsection (2) and the event to which it relates has
not occurred by the end of the period of 3 days beginning with the date specified—
(@) the notification does not affect the duty imposed by subsection (1), and
(b) therelevant offender must, within the period of 6 days beginning with the date specified,
notify to the police the fact that the event did not occur within the period of 3 daysbeginning
with the date specified.

(5) Section 83(6) applies to the determination of the period of 3 days mentioned in subsection (1)
and the period of 6 days mentioned in subsection (4)(b), as it applies to the determination of the
period mentioned in section 83(1).

(6) Inthissection, “qualifying period” means—
(@) aperiod of 7 days, or
(b) two or more periods, in any period of 12 months, which taken together amount to 7
days.

85 Notification requirements: periodic notification

(1) A relevant offender must, within the period of one year after each event within subsection (2),
notify to the police the information set out in section 83(5), unless within that period he has given
anotification under section 84(1).

(2) Theeventsare—
(@) the commencement of this Part (but only in the case of a person who is a relevant
offender from that commencement);
(b) any notification given by the relevant offender under section 83(1) or 84(1); and
(c) any notification given by him under subsection (1).

(3) Where the period referred to in subsection (1) would (apart from this subsection) end whilst
subsection (4) applies to the relevant offender, that period is to be treated as continuing until the
end of the period of 3 days beginning when subsection (4) first ceasesto apply to him.

(4) Thissubsection appliesto the relevant offender if heis—
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(@) remanded in or committed to custody by an order of a court,

(b) serving a sentence of imprisonment or aterm of service detention,
(c) detained in ahospital, or

(d) outside the United Kingdom.

86 Notification requirements: travel outside the United Kingdom

(1) The Secretary of State may by regulations make provision requiring relevant offenders who
leave the United Kingdom, or any description of such offenders—
(@) to give in accordance with the regulations, before they leave, a notification under
subsection (2);
(b) if they subsequently return to the United Kingdom, to give in accordance with the
regulations a notification under subsection (3).

(2) A notification under this subsection must disclose—
(@) the date on which the offender will leave the United Kingdom;
(b) the country (or, if thereis more than one, the first country) to which he will travel and
his point of arrival (determined in accordance with the regulations) in that country;
(c) any other information prescribed by the regulations which the offender holds about his
departure from or return to the United Kingdom or his movements while outside the United
Kingdom.

(3 A notification under this subsection must disclose any information prescribed by the regulations
about the offender's return to the United Kingdom.

(4) Regulations under subsection (1) may make different provision for different categories of
person.

87 Method of notification and related matters

(1) A person gives anotification under section 83(1), 84(1) or 85(1) by—
(@) attending at such police station in his local police area as the Secretary of State may
by regulations prescribe or, if there is more than one, at any of them, and
(b) giving an oral notification to any police officer, or to any person authorised for the
purpose by the officer in charge of the station.

(2) A person giving a notification under section 84(1)—

(@) inrelation to a prospective change of home address, or

(b) inrelation to premisesreferred to in subsection (1)(c) of that section,
may givethe notification at apolice station that would fall within subsection (1) aboveif the change
in home address had already occurred or (asthe case may be) if the address of those premiseswere
his home address.

(3) Any notification under this section must be acknowledged; and an acknowledgment under this
subsection must be in writing, and in such form as the Secretary of State may direct.

(4) Where anotification is given under section 83(1), 84(1) or 85(1), the relevant offender must,
If requested to do so by the police officer or person referred to in subsection (1)(b), allow the officer
or person to—

(@) take hisfingerprints,
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(b) photograph any part of him, or
(c) do both these things.

(5) The power in subsection (4) is exercisable for the purpose of verifying the identity of the
relevant offender.

(6) Regulations under subsection (1) may make different provision for different categories of

person.

88 Section 87: interpretation

(1) Subsections (2) to (4) apply for the purposes of section 87.

(2) “Photograph” includes any process by means of which an image may be produced.

(3) “L

ocal police ared” means, in relation to a person—

(@) thepolice areain which his home address is situated;

(b) inthe absence of ahome address, the police areain which the home address|ast notified
IS Situated;

(c) inthe absence of ahome address and of any such notification, the police areain which
the court which last dealt with the person in away mentioned in subsection (4) is situated.

(4) Thewaysare—

(@) dedingwith aperson inrespect of an offencelisted in Schedule 3 or afinding inrelation
to such an offence;

(b) dealing with apersonin respect of an offence under section 128 or afinding in relation
to such an offence;

(c) making, in respect of a person, a notification order, interim notification order, sexua
offences prevention order or interim sexual offences prevention order;

(d) making, in respect of a person, an order under section 2, 2A or 20 of the Crime and
Disorder Act 1998 (c. 37) (sex offender orders and interim orders made in England and
Wales or Scotland) or Article 6 or 6A of the Criminal Justice (Northern Ireland) Order 1998
(S.1.1998/2839 (N.I. 20)) (sex offender orders and interim orders madein Northern Ireland);

and in paragraphs (@) and (b), “finding” in relation to an offence means a finding of not guilty of
the offence by reason of insanity or afinding that the person was under a disability and did the act
or omission charged against him in respect of the offence.

(5) Subsection (3) appliesasif Northern Ireland were a police area.

89 Young offenders. parental directions

(1) Where aperson within thefirst column of the following Table (“the young offender”) is under
18 (or, in Scotland, 16) when he is before the court referred to in the second column of the Table
opposite the description that applies to him, that court may direct that subsection (2) appliesin
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respect of an individual (“the parent”) having parental responsibility for (or, in Scotland, parenta
responsibilitiesin relation to) the young offender.

TABLE
Description of person Court which may make the direction
A relevant offender within section 80(1)(a) to (c) or 81(1)(a) to (c) The court which deals with the offender
in respect of the offence or finding
A relevant offender within section 129(1)(a) to (c) The court which deals with the offender

in respect of the offence or finding

A person who isthe subject of anotification order, interim notification order, | The court which makes the order
sexual offences prevention order or interim sexual offences prevention order

A relevant offender who is the defendant to an application under subsection | The court which hears the application
(4) (or, in Scotland, the subject of an application under subsection (5))

(2) Where this subsection applies—
() theobligationsthat would (apart from this subsection) beimposed by or under sections
83 to 86 on the young offender are to be treated instead as obligations on the parent, and
(b) the parent must ensure that the young offender attends at the police station with him,
when a natification is being given.

(3) A direction under subsection (1) takes immediate effect and applies—
(8 until the young offender attains the age of 18 (or, where a court in Scotland gives the
direction, 16); or
(b) for such shorter period as the court may, at the time the direction is given, direct.

(4) A chief officer of police may, by complaint to any magistrates court whose commission area
includes any part of hispolice area, apply for adirection under subsection (1) in respect of arelevant
offender (“the defendant”)—

(& whoresidesin hispolice area, or who the chief officer believesisin or isintending to

come to his police area, and

(b) who the chief officer believesis under 18.

(5) In Scotland, a chief constable may, by summary application to any sheriff within whose
sheriffdom lies any part of the area of his police force, apply for a direction under subsection (1)
in respect of arelevant offender (“the subject”)—

(& who resides in that area, or who the chief constable believesisin or is intending to

come to that area, and

(b) who the chief constable believesis under 16.

90 Parental directions: variations, renewals and discharges

(1) A personwithin subsection (2) may apply to the appropriate court for an order varying, renewing
or discharging a direction under section 89(1).

(2) The persons are—
(@) theyoung offender;
(b) the parent;
(c) the chief officer of police for the areain which the young offender resides,
(d) achief officer of police who believes that the young offender isin, or isintending to
come to, his police area;
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(e) in Scotland, where the appropriate court isacivil court—
(i) thechief constable of the police force within the area of which the young offender
resides,
(i) achief constable who believes that the young offender isin, or isintending to
cometo, the area of his police force,
and in any other case, the prosecutor;
(f) where the direction was made on an application under section 89(4), the chief officer
of police who made the application;
(9) wherethedirection was made on an application under section 89(5), the chief constable
who made the application.

(3) An application under subsection (1) may be made—
(@) where the appropriate court is the Crown Court (or in Scotland a criminal court), in
accordance with rules of court;
(b) inany other case, by complaint (or, in Scotland, by summary application).

(4) On the application the court, after hearing the person making the application and (if they wish
to be heard) the other persons mentioned in subsection (2), may make any order, varying, renewing
or discharging the direction, that the court considers appropriate.

(5) Inthissection, the “appropriate court” means—
(@) where the Court of Appeal made the order, the Crown Coulrt;
(b) inany other case, the court that made the direction under section 89(1).

91 Offencesrelating to notification

(1) A person commits an offenceif he—
(@) fails, without reasonable excuse, to comply with section 83(1), 84(1), 84(4)(b), 85(1),
87(4) or 89(2)(b) or any requirement imposed by regulations made under section 86(1); or
(b) notifies to the police, in purported compliance with section 83(1), 84(1) or 85(1) or
any requirement imposed by regulations made under section 86(1), any information which
he knows to be false.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

(3) A person commits an offence under paragraph (@) of subsection (1) on the day on which he
first fails, without reasonable excuse, to comply with section 83(1), 84(1) or 85(1) or arequirement
imposed by regulations made under section 86(1), and continuesto commit it throughout any period
during which the failure continues; but a person must not be prosecuted under subsection (1) more
than once in respect of the same failure.

(4) Proceedingsfor an offence under this section may be commenced in any court having jurisdiction
in any place where the person charged with the offence resides or is found.

92 Certificatesfor purposesof Part 2

(1) Subsection (2) applies where on any date a person is—
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(@) convicted of an offence listed in Schedule 3;

(b) found not guilty of such an offence by reason of insanity; or

(c) found to be under adisability and to have done the act charged against him in respect
of such an offence.

(2) If the court by or before which the person is so convicted or found—
(@) statesin open court—
(i) that on that date he has been convicted, found not guilty by reason of insanity
or found to be under adisability and to have done the act charged against him, and
(if) that the offence in question is an offence listed in Schedule 3, and
(b) certifies those facts, whether at the time or subsequently,
the certificate is, for the purposes of this Part, evidence (or, in Scotland, sufficient evidence) of
those facts.

(3) Subsection (4) applieswhere on any date apersonis, in England and Wales or Northern Ireland,
cautioned in respect of an offence listed in Schedule 3.

(4) If the constable—
(@ informs the person that he has been cautioned on that date and that the offence in
question is an offence listed in Schedule 3, and
(b) certifiesthosefacts, whether at the time or subsequently, in such form asthe Secretary
of State may by order prescribe,
the certificate is, for the purposes of this Part, evidence (or, in Scotland, sufficient evidence) of
those facts.

93 Abolished homosexual offences
Schedule 4 (procedure for ending notification requirements for abolished homosexual offences)
has effect.

Information for verification

94 Part 2: supply of information to Secretary of State etc. for verification

(1) Thissection appliesto information notified to the police under—
(@) section 83, 84 or 85, or
(b) section 2(1) to (3) of the Sex OffendersAct 1997 (c. 51).

(2) A person within subsection (3) may, for the purposes of the prevention, detection, investigation
or prosecution of offences under this Part, supply information to which this section applies to—
(@) the Secretary of State,
(b) aNorthern Ireland Department, or
(c) aperson providing servicesto the Secretary of State or a Northern Ireland Department
In connection with arelevant function,
for use for the purpose of verifying the information.

(8) The persons are—
(@) achief officer of police (in Scotland, a chief constable),
(b) the Police Information Technology Organisation,
(c) the Director General of the National Criminal Intelligence Service,
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(d) the Director General of the National Crime Squad.

(4) Inrelation toinformation supplied under subsection (2) to any person, the referenceto verifying
the information is areference to—
(@) checking its accuracy by comparing it with information held—
(i) wherethe personisthe Secretary of State or aNorthern Ireland Department, by
him or it in connection with the exercise of arelevant function, or
(i) wherethe person iswithin subsection (2)(c), by that person in connection with
the provision of servicesreferred to there, and
(b) compiling areport of that comparison.

(5) Subject to subsection (6), the supply of information under this section is to be taken not to
breach any restriction on the disclosure of information (however arising or imposed).

(6) This section does not authorise the doing of anything that contravenes the Data Protection Act
1998 (c. 29).

(7) Thissection does not affect any power existing apart from this section to supply information.

(8) Inthis section—

“Northern Ireland Department” means the Department for Employment and Learning, the

Department of the Environment or the Department for Social Devel opment;

“relevant function” means—
(@) afunction relating to social security, child support, employment or training,
(b) afunction relating to passports,
(c) afunction under Part 3 of the Road Traffic Act 1988 (c. 52) or Part 2 of the
Road Traffic (Northern Ireland) Order 1981 (S.I. 1981/154 (N.1. 1)).

95 Part 2: supply of information by Secretary of State etc.

(1) A report compiled under section 94 may be supplied by—
(@) the Secretary of State,
(b) aNorthern Ireland Department, or
(c) aperson within section 94(2)(c),

to a person within subsection (2).

(2) The persons are—
(@) achief officer of police (in Scotland, a chief constable),
(b) the Director General of the National Criminal Intelligence Service,
(c) the Director General of the National Crime Squad.

(3) Such areport may contain any information held—
(@) by the Secretary of State or a Northern Ireland Department in connection with the
exercise of arelevant function, or
(b) by aperson within section 94(2)(c) in connection with the provision of servicesreferred
to there.

(4) Where such areport contains information within subsection (3), the person within subsection
(2) towhom it is supplied—
(@) may retain the information, whether or not used for the purposes of the prevention,
detection, investigation or prosecution of an offence under this Part, and
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(b) may use the information for any purpose related to the prevention, detection,
Investigation or prosecution of offences (whether or not under this Part), but for no other
purpose.

(5) Subsections (5) to (8) of section 94 apply in relation to this section asthey apply in relation to
section 94.

I nfor mation about release or transfer

96 Information about release or transfer

(1) Thissection appliesto arelevant offender who is serving a sentence of imprisonment or aterm
of service detention, or is detained in a hospital.

(2) The Secretary of State may by regulations make provision requiring notice to be given by the
person who isresponsiblefor that offender to persons prescribed by the regulations, of any occasion
when the offender is released or a different person becomes responsible for him.

(3) Theregulations may make provision for determining who is to be treated for the purposes of
this section as responsible for an offender.

Notification orders

97 Notification orders. applications and grounds

(1) A chief officer of police may, by complaint to any magistrates’ court whose commission area
includes any part of his police area, apply for an order under this section (a “ notification order”)
in respect of a person (“the defendant”) if—
(@) it appears to him that the following three conditions are met with respect to the
defendant, and
(b) the defendant residesin his police area or the chief officer believes that the defendant
Isin, or isintending to come to, his police area.

(2) Thefirst condition isthat under the law in force in a country outside the United Kingdom—
(@) he has been convicted of arelevant offence (whether or not he has been punished for
it),

(b) acourt exercising jurisdiction under that law has made in respect of arelevant offence
afinding equivalent to afinding that heis not guilty by reason of insanity,

(c) such acourt has made in respect of arelevant offence afinding equivalent to afinding
that he is under a disability and did the act charged against him in respect of the offence,
or

(d) he hasbeen cautioned in respect of arelevant offence.

(3) The second condition is that—
(@) thefirst condition is met because of a conviction, finding or caution which occurred
on or after 1st September 1997,
(b) thefirst condition is met because of a conviction or finding which occurred before that
date, but the person was dealt with in respect of the offence or finding on or after that date,
or has yet to be dealt with in respect of it, or
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(c) thefirst conditionis met because of a conviction or finding which occurred before that
date, but on that date the person was, in respect of the offence or finding, subject under the
law in force in the country concerned to detention, supervision or any other disposal
equivalent to any of those mentioned in section 81(3) (read with sections 81(6) and 131).

(4) Thethird condition isthat the period set out in section 82 (as modified by subsections (2) and
(3) of section 98) in respect of the relevant offence has not expired.

(5) If ontheapplicationit is proved that the conditionsin subsections (2) to (4) are met, the court
must make a notification order.

(6) Inthis section and section 98, “relevant offence” has the meaning given by section 99.

98 Notification orders: effect

(1) Where anatification order is made—
(@) the application of this Part to the defendant in respect of the conviction, finding or
caution to which the order relates is subject to the modifications set out below, and
(b) subject to those modifications, the defendant becomes or (as the case may be) remains
subject to the notification requirements of this Part for the notification period set out in
section 82.

(2) The*“relevant date” means—
(@) inthe case of aperson within section 97(2)(a), the date of the conviction;
(b) inthe case of a person within section 97(2)(b) or (c), the date of the finding;
(c) inthe case of aperson within section 97(2)(d), the date of the caution.

(3) In section 82—
(@) references, except in the Table, to a person (or relevant offender) within any provision
of section 80 are to be read as references to the defendant;
(b) the reference in the Table to section 80(1)(d) is to be read as a reference to section
97(2)(d);
(c) references to an order of any description are to be read as references to any
corresponding disposal made in relation to the defendant in respect of an offence or finding
by reference to which the notification order was made;
(d) the reference to offences listed in Schedule 3 is to be read as a reference to relevant
offences.

(4) Insections83 and 85, references to the commencement of this Part are to be read as references
to the date of service of the notification order.

99 Sections 97 and 98: relevant offences

(1) “Relevant offence” in sections 97 and 98 means an act which—
(@) constituted an offence under the law in force in the country concerned, and
(b) would have constituted an offence listed in Schedule 3 (other than at paragraph 60) if
it had been done in any part of the United Kingdom.

(2) Anact punishable under the law in force in a country outside the United Kingdom constitutes
an offence under that law for the purposes of subsection (1) however it is described in that law.

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 52

(3) Subject to subsection (4), on an application for a notification order the condition in subsection
(1)(b) isto be taken as met unless, not later than rules of court may provide, the defendant serves
on the applicant a notice—

(@) stating that, on the facts as alleged with respect to the act concerned, the condition is

not in his opinion met,

(b) showing his grounds for that opinion, and

(c) requiring the applicant to prove that the condition is met.

(4) The court, if it thinks fit, may permit the defendant to require the applicant to prove that the
condition is met without service of a notice under subsection (3).

100 Interim notification orders

(1) Thissection applies where an application for a notification order (“the main application”) has
not been determined.

(2) An application for an order under this section (“an interim notification order”)—
(@) may be made in the complaint containing the main application, or
(b) if the main application has been made, may be made by the person who has made that
application, by complaint to the court to which that application has been made.

(3) The court may, if it considersit just to do so, make an interim notification order.

(4) Such an order—
(@) haseffect only for afixed period, specified in the order;
(b) ceasesto have effect, if it has not already done so, on the determination of the main
application.

(5) While such an order has effect—
(@) the defendant is subject to the notification requirements of this Part;
(b) thisPart appliesto the defendant, subject to the modification set out in subsection (6).

(6) The“relevant date” means the date of service of the order.

(7) The applicant or the defendant may by complaint apply to the court that made the interim
notification order for the order to be varied, renewed or discharged.

101 Notification ordersand interim notification orders. appeals
A defendant may appeal to the Crown Court against the making of a notification order or interim
notification order.

102 Appealsin relation to notification ordersand interim notification orders: Scotland

In Scotland—
(@) aninterlocutor granting or refusing a notification order or interim notification order is
an appealable interlocutor; and
(b) where an appedl is taken against an interlocutor so granting such an order the order
shall, without prejudice to any power of the court to vary or recal it, continue to have effect
pending the disposal of the appeal.
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103 Sections 97 to 100: Scotland

(1) Sections 97 to 100 apply to Scotland with the following modifications—
(@) referencesto achief officer of police and to his police areaare to be read, respectively,
as references to a chief constable and to the area of his police force;
(b) referencesto the defendant areto be read as referencesto the person in respect of whom
the order is sought or has effect;
(c) anapplication for anotification order or interim notification order is made by summary
application to any sheriff within whose sheriffdom liesany part of the areaof the applicant's
police force (references to “the court” being construed accordingly).

(2) A record of evidence shall be kept on any summary application made by virtue of subsection
(1)(c) above.

(3) The clerk of the court by which, by virtue of that subsection, a notification order or interim
notification order is made, varied, renewed or discharged shall cause a copy of, as the case may
be—

(@) theorder as so made, varied or renewed; or

(b) theinterlocutor by which discharge is effected,
to be given to the person named in the order or sent to him by registered post or by the recorded
delivery service (an acknowledgement or certificate of delivery of a copy so sent, issued by the
Post Office, being sufficient evidence of the delivery of the copy on the day specified in the
acknowledgement or certificate).

Sexual offences prevention orders

104 Sexual offences prevention orders: applications and grounds

(1) A court may make an order under this section in respect of a person (“the defendant”) where
any of subsections (2) to (4) appliesto the defendant and—
(@) where subsection (4) applies, it is satisfied that the defendant's behaviour since the
appropriate date makes it necessary to make such an order, for the purpose of protecting
the public or any particular members of the public from serious sexual harm from the
defendant;
(b) inany other case, itissatisfied that it isnecessary to make such an order, for the purpose
of protecting the public or any particular members of the public from serious sexual harm
from the defendant.

(2) Thissubsection appliesto the defendant where the court dealswith himin respect of an offence
listed in Schedule 3 or 5.

() Thissubsection appliesto the defendant where the court dealswith himin respect of afinding—
(@) that heisnot guilty of an offence listed in Schedule 3 or 5 by reason of insanity, or
(b) that heisunder adisability and has done the act charged against him in respect of such
an offence.

(4) Thissubsection appliesto the defendant where—
(@) an application under subsection (5) has been made to the court in respect of him, and
(b) onthe application, it is proved that heis a qualifying offender.
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(5) A chief officer of police may by complaint to amagistrates court apply for an order under this
section in respect of a person who residesin his police area or who the chief officer believesisin,
or isintending to come to, his police areaiif it appears to the chief officer that—

(@) the person isaqualifying offender, and

(b) the person has since the appropriate date acted in such a way as to give reasonable

cause to believe that it is necessary for such an order to be made.

(6) An application under subsection (5) may be made to any magistrates’ court whose commission
areaincludes-

(@) any part of the applicant's police area, or

(b) any place where it is alleged that the person acted in a way mentioned in subsection

©)(b).

105 SOPOs: further provision asrespects Scotland

(1) A chief constable may apply for an order under this section in respect of a person who he
believesisin, or isintending to cometo, theareaof hispoliceforceif it appearsto the chief constable
that—
(@) the person has been convicted of, found not guilty by reason of insanity of or found to
be under a disability and to have done the act charged against him in respect of—
(i) anoffence listed in paragraph 60 of Schedule 3; or
(it) before the commencement of this Part, an offence in Scotland other than is
mentioned in paragraphs 36 to 59 of that Schedule if the chief constable considers
that had the conviction or finding been after such commencement it is likely that a
determination such asis mentioned in paragraph 60 would have been madein relation
to the offence; and
(b) the person has since the conviction or finding acted in such away asto give reasonable
cause to believe that it is necessary for such an order to be made.

(2) An application under subsection (1) may be made by summary application to a sheriff within
whose sheriffdom lies—
(@) any part of the area of the applicant's police force; or
(b) any place where it is alleged that the person acted in a way mentioned in subsection
(D(b).
(8) The sheriff may make the order where satisfied—
(@) that the person's behaviour since the conviction or finding makes it necessary to make
such an order, for the purposes of protecting the public or any particular members of the
public from serious sexual harm from the person; and
(b) where the application is by virtue of subsection (1)(a)(ii), that there was a significant
sexual aspect to the person's behaviour in committing the offence.

(4) Subsection (3) of section 106 appliesfor the purposes of this section asit appliesfor the purposes
of section 104 and subsections (2) and (3) of section 112 apply in relation to asummary application
made by virtue of subsection (1) asthey apply in relation to one made by virtue of subsection (1)(g)
of that section.
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106 Section 104: supplemental
(1) InthisPart, “sexual offences prevention order” means an order under section 104 or 105.
(2) Subsections (3) to (8) apply for the purposes of section 104.

(3) “Protecting the public or any particular members of the public from serious sexua harm from
the defendant” means protecting the public in the United Kingdom or any particular members of
that public from serious physical or psychologica harm, caused by the defendant committing one
or more offences listed in Schedule 3.

(4) Acts, behaviour, convictions and findings include those occurring before the commencement
of this Part.

(5 “Qualifying offender” means a person within subsection (6) or (7).

(6) A person iswithin this subsection if, whether before or after the commencement of this Part,
he—
(@) has been convicted of an offence listed in Schedule 3 (other than at paragraph 60) or
in Schedule 5,
(b) has been found not guilty of such an offence by reason of insanity,
(c) hasbeen found to be under a disability and to have done the act charged against him
in respect of such an offence, or
(d) in England and Wales or Northern Ireland, has been cautioned in respect of such an
offence.

(7) A person is within this subsection if, under the law in force in a country outside the United
Kingdom and whether before or after the commencement of this Part—
(@) he has been convicted of arelevant offence (whether or not he has been punished for
it),
(b) acourt exercising jurisdiction under that law has made in respect of arelevant offence
afinding equivalent to afinding that heis not guilty by reason of insanity,
(c) such acourt has made in respect of arelevant offence afinding equivalent to afinding
that he is under a disability and did the act charged against him in respect of the offence,
or
(d) he hasbeen cautioned in respect of arelevant offence.

(8) “Appropriate date”, in relation to a qualifying offender, means the date or (as the case may
be) the first date on which he was convicted, found or cautioned as mentioned in subsection (6) or

(7).

(9) In subsection (7), “relevant offence” means an act which—
(@) constituted an offence under the law in force in the country concerned, and
(b) would have constituted an offence listed in Schedule 3 (other than at paragraph 60) or
in Schedule 5 if it had been done in any part of the United Kingdom.

(10) Anact punishable under the law in forcein acountry outside the United Kingdom constitutes
an offence under that law for the purposes of subsection (9), however it is described in that law.

(11) Subject to subsection (12), on an application under section 104(5) the condition in subsection
(9)(b) (where relevant) is to be taken as met unless, not later than rules of court may provide, the
defendant serves on the applicant a notice—
(@) stating that, on the facts as alleged with respect to the act concerned, the condition is
not in his opinion met,
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(b) showing his grounds for that opinion, and
(c) requiring the applicant to prove that the condition is met.

(12) The court, if it thinks fit, may permit the defendant to require the applicant to prove that the
condition is met without service of a notice under subsection (11).

107 SOPOs: effect

(1) A sexual offences prevention order—
(@) prohibits the defendant from doing anything described in the order, and
(b) haseffect for afixed period (not lessthan 5 years) specified in the order or until further
order.

(2) Theonly prohibitionsthat may be included in the order are those necessary for the purpose of
protecting the public or any particular members of the public from serious sexual harm from the
defendant.

(3) Where-
(@) an order is made in respect of a defendant who was a relevant offender immediately
before the making of the order, and
(b) the defendant would (apart from this subsection) cease to be subject to the notification
requirements of this Part while the order (as renewed from time to time) has effect,

the defendant remains subject to the notification requirements.

(4) Where an order ismade in respect of adefendant who was not arelevant offender immediately
before the making of the order—
(@) the order causes the defendant to become subject to the notification requirements of
this Part from the making of the order until the order (as renewed from timeto time) ceases
to have effect, and
(b) thisPart appliesto the defendant, subject to the modification set out in subsection (5).

(5) The*“relevant date” isthe date of service of the order.

(6) Where acourt makes a sexual offences prevention order in relation to a person already subject
to such an order (whether made by that court or another), the earlier order ceasesto have effect.

(7) Section 106(3) appliesfor the purposes of this section and section 108.

108 SOPOs: variations, renewals and dischar ges

(1) A person within subsection (2) may apply to the appropriate court for an order varying, renewing
or discharging a sexual offences prevention order.

(2) The persons are—
(@) the defendant;
(b) the chief officer of police for the area in which the defendant resides,
(c) achief officer of police who believes that the defendant isin, or isintending to come
to, his police areg;
(d) where the order was made on an application under section 104(5), the chief officer of
police who made the application.

(3) An application under subsection (1) may be made—

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 57

(@) where the appropriate court is the Crown Court, in accordance with rules of court;
(b) inany other case, by complaint.

(4) Subject to subsections (5) and (6), on the application the court, after hearing the person making
the application and (if they wish to be heard) the other persons mentioned in subsection (2), may
make any order, varying, renewing or discharging the sexual offences prevention order, that the
court considers appropriate.

(5) Anorder may be renewed, or varied so as to impose additional prohibitions on the defendant,
only if it is necessary to do so for the purpose of protecting the public or any particular members
of the public from serious sexual harm from the defendant (and any renewed or varied order may
contain only such prohibitions as are necessary for this purpose).

(6) The court must not discharge an order before the end of 5 years beginning with the day on
which the order was made, without the consent of the defendant and—

(@) where the application is made by a chief officer of police, that chief officer, or

(b) inany other case, the chief officer of policefor the areain which the defendant resides.

(7) Inthis section “the appropriate court” means—
(@) where the Crown Court or the Court of Appeal made the sexua offences prevention
order, the Crown Court;
(b) where amagistrates court made the order, that court, a magistrates court for the area
in which the defendant resides or, where the application is made by a chief officer of police,
any magistrates’ court whose commission areaincludes any part of the chief officer's police
areg,
(c) where ayouth court made the order, that court, ayouth court for the areain which the
defendant resides or, where the application is made by a chief officer of police, any youth
court whose commission area includes any part of the chief officer's police area.

(8) This section appliesto orders under—
(@) section 5A of the Sex Offenders Act 1997 (c. 51) (restraining orders),
(b) section 2 or 20 of the Crime and Disorder Act 1998 (c. 37) (sex offender orders made
in England and Wales or Scotland), and
(c) Article 6 of the Criminal Justice (Northern Ireland) Order 1998 (S.1. 1998/2839 (N.I.
20)) (sex offender orders made in Northern Ireland),

asit applies to sexual offences prevention orders.

109 Interim SOPQOs

(1) Thissection applieswhere an application under section 104(5) or 105(1) (“the main application”)
has not been determined.

(2) Anapplication for an order under this section (“an interim sexual offences prevention order”)—
(@) may be made by the complaint by which the main application is made, or
(b) if the main application has been made, may be made by the person who has made that
application, by complaint to the court to which that application has been made.

(3) Thecourt may, if it considersit just to do so, make an interim sexual offences prevention order,
prohibiting the defendant from doing anything described in the order.

(4) Such an order—
(@) haseffect only for afixed period, specified in the order;
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(b) ceasesto have effect, if it has not already done so, on the determination of the main
application.

(5) Section 107(3) to (5) apply to an interim sexual offences prevention order asif references to
an order were referencesto such an order, and with the omission of “as renewed from timeto time”
in both places.

(6) Theapplicant or the defendant may by complaint apply to the court that made the interim sexual
offences prevention order for the order to be varied, renewed or discharged.

(7) Subsection (6) appliesto orders under—
(@) section 2A or 20(4)(a) of the Crime and Disorder Act 1998 (c. 37) (interim orders made
in England and Wales or Scotland), and
(b) Article 6A of the Criminal Justice (Northern Ireland) Order 1998 (S.1. 1998/2839 (N.I.
20)) (interim orders made in Northern Ireland),

asit appliesto interim sexual offences prevention orders.

110 SOPOsand interim SOPOs: appeals

(1) A defendant may appeal against the making of a sexual offences prevention order—
(@) where section 104(2) applied to him, asif the order were a sentence passed on him for
the offence;
(b) where section 104(3) (but not section 104(2)) applied to him, asif he had been convicted
of the offence and the order were a sentence passed on him for that offence;
(c) wherethe order was made on an application under section 104(5), to the Crown Court.

(2) A defendant may appeal to the Crown Court against the making of an interim sexual offences
prevention order.

(3) A defendant may appeal against the making of an order under section 108, or the refusal to
make such an order—
(@) where the application for such an order was made to the Crown Court, to the Court of
Appeal;
(b) inany other case, to the Crown Court.

(4) On an appeal under subsection (1)(c), (2) or (3)(b), the Crown Court may make such orders as
may be necessary to give effect to its determination of the appeal, and may also make such incidental
or consequential orders as appear to it to be just.

(5) Any order made by the Crown Court on an appeal under subsection (1)(c) or (2) (other than
an order directing that an application be re-heard by a magistrates’ court) is for the purpose of
section 108(7) or 109(7) (respectively) to be treated asiif it were an order of the court from which
the appeal was brought (and not an order of the Crown Court).

111 Appealsinrelation to SOPOs and interim SOPOs. Scotland

In Scotland—
(@) aninterlocutor granting, refusing, varying, renewing or discharging a sexual offences
prevention order or interim sexual offences prevention order is an appeal able interlocutor;
and
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(b) where an appeal istaken against an interlocutor so granting, varying or renewing such
an order the order shall, without prejudice to any power of the court to vary or recal it,
continue to have effect pending the disposal of the appeal.

112 Sections 104 and 106 to 109: Scotland

(1) Sections 104 and 106 to 109 apply to Scotland with the following modifications—
(@) subsections (1)(b), (2) and (3) of section 104 shall be disregarded;
(b) an application under subsection (5) of section 104 shall not be competent in respect of
aperson whoisaqualifying offender by virtue only of aconviction or finding which relates
to any offence listed at paragraphs 64 to 111 of Schedule 5;
(c) referencesto achief officer of police and to his police areaare to be read, respectively,
as references to a chief constable and to the area of his police force;
(d) referencesto the defendant areto be read as referencesto the person in respect of whom
the order is sought or has effect;
(e) an application for a sexua offences prevention order or interim sexual offences
prevention order is made by summary application to any sheriff within whose sheriffdom
lies—
(i) any part of the area of the applicant's police force; or
(i) any place where it is aleged that the person in respect of whom the order is
sought or has effect acted in away mentioned in subsection (5)(b) of section 104,
(references to “the court” being construed accordingly);
(f) an application for the variation, renewal or discharge of either such order is made by
summary application to the sheriff who made the order or to a sheriff—
(i) within whose sheriffdom the person subject to the order resides; or
(i) where the application is made by a chief constable, within whose sheriffdom
lies any part of the area of the applicant's police force,
(references to “the court” being construed accordingly).

(2) A record of evidence shall be kept on any summary application made by virtue of subsection
(1)(e) or () above.

(3) Theclerk of the court by which, by virtue of that subsection, a sexual offences prevention order
or interim sexual offences prevention order is made, varied, renewed or discharged shall cause a
copy of, as the case may be—

(@) theorder as so made, varied or renewed; or

(b) theinterlocutor by which discharge is effected,
to be given to the person named in the order or sent to him by registered post or by the recorded
delivery service (an acknowledgement or certificate of delivery of a copy so sent, issued by the
Post Office, being sufficient evidence of the delivery of the copy on the day specified in the
acknowledgement or certificate).

113 Offence: breach of SOPO or interim SOPO

(1) A person commits an offence if, without reasonable excuse, he does anything which he is
prohibited from doing by—

(@) asexua offences prevention order;

(b) aninterim sexual offences prevention order;
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(c) anorder under section 5A of the Sex Offenders Act 1997 (c. 51) (restraining orders);
(d) an order under section 2, 2A or 20 of the Crime and Disorder Act 1998 (c. 37) (sex
offender orders and interim orders made in England and Wales and in Scotland);

(e) an order under Article 6 or 6A of the Criminal Justice (Northern Ireland) Order 1998
(S.1.1998/2839 (N.I. 20)) (sex offender orders and interim orders made in Northern Ireland).

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

(3) Where aperson is convicted of an offence under this section, it is not open to the court by or
before which heis convicted to make, in respect of the offence, an order for conditional discharge
or, in Scotland, a probation order.

Foreign travel orders

114 Foreign travel orders. applications and grounds

(1) A chief officer of police may by complaint to amagistrates court apply for an order under this
section (a“foreign travel order”) in respect of aperson (“the defendant”) who residesin his police
area or who the chief officer believesisin or isintending to cometo hispolice areaif it appearsto
the chief officer that—

(@) the defendant isaqualifying offender, and

(b) the defendant has since the appropriate date acted in such away as to give reasonable

cause to believe that it is necessary for such an order to be made.

(2) An application under subsection (1) may be made to any magistrates’ court whose commission
areaincludes any part of the applicant's police area.

(3) On the application, the court may make aforeign travel order if it is satisfied that—
(@) the defendant isaqualifying offender, and
(b) the defendant's behaviour since the appropriate date makes it necessary to make such
an order, for the purpose of protecting children generally or any child from serious sexual
harm from the defendant outside the United Kingdom.

115 Section 114: interpretation
(1) Subsections (2) to (5) apply for the purposes of section 114.

(2) *“Protecting children generally or any child from serious sexual harm from the defendant outside
the United Kingdom” means protecting persons under 16 generally or any particular person under
16 from serious physical or psychological harm caused by the defendant doing, outside the United
Kingdom, anything which would constitute an offence listed in Schedule 3 if done in any part of
the United Kingdom.

(3) Actsand behaviour include those occurring before the commencement of this Part.

(4) “Quadlifying offender” has the meaning given by section 116.
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(5) “Appropriate date”, in relation to a qualifying offender, means the date or (as the case may
be) the first date on which he was convicted, found or cautioned as mentioned in subsection (1) or
(3) of section 116.

(6) Inthis section and section 116 as they apply to Northern Ireland, references to persons, or to
aperson, under 16 are to be read as references to persons, or to a person, under 17.

116 Section 114: qualifying offenders

(1) A personisaqualifying offender for the purposes of section 114 if, whether before or after the
commencement of this Part, he—
(@) has been convicted of an offence within subsection (2),
(b) has been found not guilty of such an offence by reason of insanity,
(c) hasbeen found to be under a disability and to have done the act charged against him
in respect of such an offence, or
(d) in England and Wales or Northern Ireland, has been cautioned in respect of such an
offence.

(2) The offencesare-

(@) an offence within any of paragraphs 13 to 15, 44 to 46, 77, 78 and 82 of Schedule 3;

(b) an offencewithin paragraph 31 of that Schedule, if the intended offence was an offence

against a person under 16;

(c) an offence within paragraph 93 of that Schedule, if—
(i) thecorresponding civil offenceis an offence within any of paragraphs 13 to 15
of that Schedule;
(i) the corresponding civil offence is an offence within paragraph 31 of that
Schedule, and the intended offence was an offence against a person under 16; or
(iii) thecorresponding civil offenceis an offence within any of paragraphs1to 12,
16 to 30 and 32 to 35 of that Schedule, and the victim of the offence was under 16
at the time of the offence.

(d) an offence within any other paragraph of that Schedule, if the victim of the offence

was under 16 at the time of the offence.

(3) A personisasoaqualifying offender for the purposes of section 114 if, under the law in force
in a country outside the United Kingdom and whether before or after the commencement of this
Part—
(@) he has been convicted of arelevant offence (whether or not he has been punished for
it),
(b) acourt exercising jurisdiction under that law has made in respect of arelevant offence
afinding equivalent to afinding that heis not guilty by reason of insanity,
(c) such acourt has made in respect of arelevant offence afinding equivalent to afinding
that he is under a disability and did the act charged against him in respect of the offence,
or
(d) he hasbeen cautioned in respect of arelevant offence.

(4) Insubsection (3), “relevant offence” means an act which—
(@) constituted an offence under the law in force in the country concerned, and
(b) would have constituted an offence within subsection (2) if it had been donein any part
of the United Kingdom.
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(5) An act punishable under the law in force in a country outside the United Kingdom constitutes
an offence under that law for the purposes of subsection (4), however it is described in that law.

(6) Subject to subsection (7), on an application under section 114 the condition in subsection (4)(b)
above (where relevant) is to be taken as met unless, not later than rules of court may provide, the
defendant serves on the applicant a notice—

(@) stating that, on the facts as alleged with respect to the act concerned, the condition is

not in his opinion met,

(b) showing his grounds for that opinion, and

(c) requiring the applicant to prove that the condition is met.

(7) The court, if it thinks fit, may permit the defendant to require the applicant to prove that the
condition is met without service of a notice under subsection (6).

117 Foreign travel orders: effect

(1) A foreigntravel order has effect for afixed period of not more than 6 months, specified in the
order.

(2) The order prohibits the defendant from doing whichever of the following is specified in the
order—
(@) travelling to any country outside the United Kingdom named or described in the order,
(b) travelling to any country outside the United Kingdom other than a country named or
described in the order, or
(c) travelling to any country outside the United Kingdom.

(3) Theonly prohibitionsthat may be included in the order are those necessary for the purpose of
protecting children generally or any child from serious sexual harm from the defendant outside the
United Kingdom.

(4) If at any time while an order (as renewed from time to time) has effect a defendant is not a
relevant offender, the order causes him to be subject to the requirements imposed by regulations
made under section 86(1) (and for these purposes the defendant is to be treated as if he were a
relevant offender).

(5) Where a court makes aforeign travel order in relation to a person already subject to such an
order (whether made by that court or another), the earlier order ceasesto have effect.

(6) Section 115(2) appliesfor the purposes of this section and section 118.

118 Foreign travel orders: variations, renewals and discharges

(1) A person within subsection (2) may by complaint to the appropriate court apply for an order
varying, renewing or discharging aforeign travel order.

(2) The persons are—
(@) the defendant;
(b) the chief officer of police on whose application the foreign travel order was made;
(c) thechief officer of police for the areain which the defendant resides;
(d) achief officer of police who believes that the defendant isin, or isintending to come
to, his police area.
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(3) Subject to subsection (4), on the application the court, after hearing the person making the
application and (if they wish to be heard) the other persons mentioned in subsection (2), may make
any order, varying, renewing or discharging the foreign travel order, that the court considers

appropriate.

(4) Anorder may be renewed, or varied so as to impose additional prohibitions on the defendant,
only if it is necessary to do so for the purpose of protecting children generally or any child from
serious sexual harm from the defendant outside the United Kingdom (and any renewed or varied
order may contain only such prohibitions as are necessary for this purpose).

(5) In this section “the appropriate court” means—
(@) the court which made the foreign travel order;
(b) amagistrates court for the areain which the defendant resides; or
(c) wherethe applicationis made by achief officer of police, any magistrates court whose
commission areaincludes any part of his police area.

119 Foreign travel orders. appeals

(1) A defendant may appeal to the Crown Court—
(@) against the making of aforeign travel order;
(b) against the making of an order under section 118, or the refusal to make such an order.

(2) Onany such appeal, the Crown Court may make such orders as may be necessary to give effect
to its determination of the appeal, and may also make such incidental or consequential orders as
appear to it to be just.

(3) Any order made by the Crown Court on an appeal under subsection (1)(a) (other than an order
directing that an application be re-heard by a magistrates court) isfor the purposes of section 118(5)
to betreated asif it were an order of the court from which the appeal was brought (and not an order
of the Crown Court).

120 Appealsinrelation toforeign travel orders: Scotland

In Scotland—
(@ an interlocutor granting, refusing, varying, renewing or discharging a foreign travel
order is an appealable interlocutor; and
(b) where an appeal istaken against an interlocutor so granting, varying or renewing such
an order the order shall, without prejudice to any power of the court to vary or recal it,
continue to have effect pending the disposal of the appeal.

121 Sections 114 to 118: Scotland

(1) Sections 114 to 118 apply to Scotland with the following modifications—
(@) referencesto achief officer of police and to his police areaare to be read, respectively,
as references to a chief constable and to the area of his police force;
(b) referencesto the defendant areto be read as referencesto the person in respect of whom
the order is sought or has effect;
(c) anapplication for aforeign travel order is made by summary application to any sheriff
within whose sheriffdom lies any part of the area of the applicant's police force (references
to “the court” being construed accordingly);
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(d) for paragraphs (a) to (c) of section 118(5) there is substituted—

“(a) the sheriff who made the foreign travel order; or
(b) where the application is made by a chief constable, a sheriff whose
sheriffdom includes any part of the area of the applicant's police force.”

(2) A record of evidence shall be kept on any summary application made by virtue of subsection
(1)(c) above.

(3) The clerk of the court by which, by virtue of that subsection, a foreign travel order is made,
varied, renewed or discharged shall cause a copy of, as the case may be—

(@) theorder as so made, varied or renewed; or

(b) theinterlocutor by which discharge is effected,
to be given to the person named in the order or sent to him by registered post or by the recorded
delivery service (an acknowledgement or certificate of delivery of a copy so sent, issued by the
Post Office, being sufficient evidence of the delivery of the copy on the day specified in the
acknowledgement or certificate).

122 Offence: breach of foreign travel order

(1) A person commits an offence if, without reasonable excuse, he does anything which he is
prohibited from doing by aforeign travel order.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

(3) Where aperson is convicted of an offence under this section, it is not open to the court by or
before which heis convicted to make, in respect of the offence, an order for conditional discharge
(or, in Scotland, a probation order).

Risk of sexual harm orders

123 Risk of sexual harm orders: applications, grounds and effect

(1) A chief officer of police may by complaint to amagistrates court apply for an order under this
section (a “risk of sexual harm order”) in respect of a person aged 18 or over (“the defendant”)
who residesin his police area or who the chief officer believesisin, or isintending to cometo, his
police areaif it appears to the chief officer that—
(@) thedefendant hason at |east two occasions, whether before or after the commencement
of this Part, done an act within subsection (3), and
(b) asaresult of those acts, there is reasonable cause to believethat it is necessary for such
an order to be made.

(2) An application under subsection (1) may be made to any magistrates’ court whose commission
areaincludes-
(@) any part of the applicant's police area, or
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(b) any placewhereitisalleged that the defendant acted in away mentioned in subsection
(D@

(3) Theactsare-
(@) engaging in sexua activity involving achild or in the presence of achild,;
(b) causing or inciting a child to watch a person engaging in sexual activity or to look at
amoving or still image that is sexual;
(c) giving a child anything that relates to sexual activity or contains a reference to such
activity;
(d) communicating with achild, where any part of the communication is sexual.

(4) On the application, the court may make arisk of sexual harm order if it is satisfied that—
(@) thedefendant hason at |east two occasions, whether before or after the commencement
of this section, done an act within subsection (3); and
(b) itisnecessary to make such an order, for the purpose of protecting children generally
or any child from harm from the defendant.

(5) Such an order—
(@) prohibits the defendant from doing anything described in the order;
(b) haseffect for afixed period (not lessthan 2 years) specified in the order or until further
order.

(6) The only prohibitions that may be imposed are those necessary for the purpose of protecting
children generally or any child from harm from the defendant.

(7) Where acourt makesarisk of sexual harm order in relation to a person already subject to such
an order (whether made by that court or another), the earlier order ceases to have effect.

124 Section 123: interpretation
(1) Subsections (2) to (7) apply for the purposes of section 123.

(2) “Protecting children generally or any child from harm from the defendant” means protecting
children generally or any child from physical or psychological harm, caused by the defendant doing
acts within section 123(3).

(3) “Child” means a person under 16.
(4) “Image” means an image produced by any means, whether of areal or imaginary subject.

(5) “Sexud activity” means an activity that a reasonable person would, in all the circumstances
but regardless of any person's purpose, consider to be sexual.

(6) A communication issexual if—
(@) any part of it relates to sexual activity, or
(b) areasonable person would, in al the circumstances but regardiess of any person's
purpose, consider that any part of the communication is sexual.

(7) Animageissexua if—
(@) any part of it relates to sexual activity, or

(b) areasonable person would, in al the circumstances but regardiess of any person's
purpose, consider that any part of the image is sexual.
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(8) Inthissection, asit appliesto Northern Ireland, subsection (3) has effect with the substitution
of “17” for “16".

125 RSHOs: variations, renewals and discharges

(1) A person within subsection (2) may by complaint to the appropriate court apply for an order
varying, renewing or discharging arisk of sexual harm order.

(2) The persons are—
(@) the defendant;
(b) thechief officer of police on whose application therisk of sexual harm order was made;
(c) thechief officer of police for the areain which the defendant resides;
(d) achief officer of police who believes that the defendant isin, or isintending to come
to, his police area.

(3) Subject to subsections (4) and (5), on the application the court, after hearing the person making
the application and (if they wish to be heard) the other persons mentioned in subsection (2), may
make any order, varying, renewing or discharging the risk of sexual harm order, that the court
considers appropriate.

(4) Anorder may be renewed, or varied so as to impose additional prohibitions on the defendant,
only if it is necessary to do so for the purpose of protecting children generally or any child from
harm from the defendant (and any renewed or varied order may contain only such prohibitions as
are necessary for this purpose).

(5) The court must not discharge an order before the end of 2 years beginning with the day on
which the order was made, without the consent of the defendant and—

(@) where the application is made by a chief officer of police, that chief officer, or

(b) inany other case, the chief officer of policefor the areain which the defendant resides.

(6) Section 124(2) appliesfor the purposes of this section.

(7) Inthis section “the appropriate court” means—
(@) the court which made the risk of sexual harm order;
(b) amagistrates court for the areain which the defendant resides; or
(c) wherethe applicationis made by achief officer of police, any magistrates court whose
commission areaincludes any part of his police area.

126 Interim RSHOs

(1) Thissection applieswhere an application for arisk of sexual harm order (*the main application”)
has not been determined.

(2) An application for an order under this section (“an interim risk of sexual harm order”)—
(@) may be made by the complaint by which the main application is made, or
(b) if the main application has been made, may be made by the person who has made that
application, by complaint to the court to which that application has been made.

(3) The court may, if it considers it just to do so, make an interim risk of sexual harm order,
prohibiting the defendant from doing anything described in the order.

(4) Such an order—
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(@) haseffect only for afixed period, specified in the order;
(b) ceasesto have effect, if it has not already done so, on the determination of the main
application.

(5) The applicant or the defendant may by complaint apply to the court that made the interim risk
of sexual harm order for the order to be varied, renewed or discharged.

127 RSHOsand interim RSHOs:. appeals

(1) A defendant may appeal to the Crown Court—
(@) against the making of arisk of sexua harm order;
(b) against the making of an interim risk of sexual harm order; or
(c) against the making of an order under section 125, or the refusal to make such an order.

(2) Onany such appeal, the Crown Court may make such orders as may be necessary to give effect
to its determination of the appeal, and may also make such incidental or consequential orders as
appear to it to be just.

(3) Any order made by the Crown Court on an appeal under subsection (1)(a) or (b) (other than
an order directing that an application be re-heard by a magistrates’ court) is for the purpose of
section 125(7) or 126(5) (respectively) to be treated asiif it were an order of the court from which
the appeal was brought (and not an order of the Crown Court).

128 Offence: breach of RSHO or interim RSHO

(1) A person commits an offence if, without reasonable excuse, he does anything which he is
prohibited from doing by—

(@) arisk of sexua harm order; or

(b) aninterim risk of sexual harm order.

(2) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for a term not exceeding 6 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for aterm not exceeding 5 years.

(3) Where aperson is convicted of an offence under this section, it is not open to the court by or
before which heis convicted to make, in respect of the offence, an order for conditional discharge.

129 Effect of conviction etc. of an offence under section 128

(1) Thissection appliesto a person (“the defendant”) who—
(@) isconvicted of an offence under section 128;
(b) isfound not guilty of such an offence by reason of insanity;
(c) isfound to beunder adisability and to have done the act charged against him in respect
of such an offence; or
(d) iscautioned in respect of such an offence.

(2) Where-
(@) adefendant was a relevant offender immediately before this section applied to him,
and
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(b) the defendant would (apart from this subsection) cease to be subject to the notification
requirements of this Part while the relevant order (as renewed from timeto time) has effect,
the defendant remains subject to the notification requirements.

(3) Where the defendant was not a relevant offender immediately before this section applied to
him—
() thissection causes the defendant to become subject to the notification requirements of
this Part from the time the section first applies to him until the relevant order (as renewed
from time to time) ceases to have effect, and
(b) thisPart appliesto the defendant, subject to the modification set out in subsection (4).

(4) The*“relevant date” isthe date on which this section first applies to the defendant.

(5) Inthis section “relevant order” means—
(@) wherethe conviction, finding or caution within subsection (1) isin respect of abreach
of arisk of sexual harm order, that order;
(b) wherethe conviction, finding or caution within subsection (1) isin respect of abreach
of an interim risk of sexual harm order, any risk of sexual harm order made on the hearing
of the application to which the interim risk of sexual harm order relates or, if no such order
Is made, the interim risk of sexual harm order.

Power to amend Schedules 3 and 5

130 Power to amend Schedules3 and 5
(1) The Secretary of State may by order amend Schedule 3 or 5.

(2) Subject to subsection (3), an amendment within subsection (4) does not apply to convictions,
findings and cautions before the amendment takes effect.

(3) For the purposes of sections 106 and 116, an amendment within subsection (4) applies to
convictions, findings and cautions before as well as after the amendment takes effect.

(4) Anamendment iswithin this subsection if it—
(@) addsan offence,
(b) removes athreshold relating to an offence, or
(c) changes athreshold in such away as to cause an offence committed by or against a
person of a particular age or in certain circumstances, or resulting in a particular disposal,
to be within a Schedule when it would not otherwise be.

General

131 Young offenders: application

This Part applies to—
(@) aperiod of detention which a person is liable to serve under a detention and training
order, or a secure training order,
(b) aperiod for which a person is ordered to be detained in residential accommodation
under section 44(1) of the Criminal Procedure (Scotland) Act 1995 (c. 46),
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(c) aperiod of training in atraining school, or of custody in a remand centre, which a
person is liable to undergo or serve by virtue of an order under section 74(1)(a) or (e) of
the Children and Young Persons Act (Northern Ireland) 1968 (c. 34 (N.1.)),
(d) aperiod for which apersonisordered to be detained in ajuvenile justice centre under
Article 39 of the Criminal Justice (Children) (Northern Ireland) Order 1998 (S.1. 1998/1504
(N.1.9)),
(e) aperiodfor which apersonisordered to be kept in secure accommodation under Article
44A of the Order referred to in paragraph (d),
(f) asentence of detention in a young offender institution, a young offenders institution
or ayoung offenders centre,
(g) asentenceunder acustodial order within the meaning of section 71AA of, or paragraph
10(2) of Schedule 5A to, the Army Act 1955 (3 & 4 Eliz. 2 c. 18) or the Air Force Act 1955
(83& 4 Eliz. 2 c. 19) or section 43AA of, or paragraph 10(1) of Schedule 4A to, the Naval
Discipline Act 1957 (c. 53),
(h) a sentence of detention under section 90 or 91 of the Powers of Crimina Courts
(Sentencing) Act 2000 (c. 6), section 208 of the Crimina Procedure (Scotland) Act 1995
or Article 45 of the Criminal Justice (Children) (Northern Ireland) Order 1998,
(i) asentence of custody for life under section 93 or 94 of the Powers of Criminal Courts
(Sentencing) Act 2000 (c. 6),
(J) asentence of detention, or custody for life, under section 71A of the Army Act 1955
(83& 4 Eliz. 2 c. 18) or the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19) or section 43A of the
Naval Discipline Act 1957 (c. 53),

as it applies to an equivalent sentence of imprisonment; and references in this Part to prison or

imprisonment are to be interpreted accordingly.

132 Offenceswith thresholds

(1) Thissection appliesto an offence which in Schedule 3 islisted subject to a condition relating
to theway in which the defendant is dealt with in respect of the offence or (where arelevant finding
has been made in respect of him) in respect of the finding (a*“ sentencing condition”).

(2) Where an offenceislisted if either a sentencing condition or acondition of another description
Is met, this section applies only to the offence as listed subject to the sentencing condition.

(3) For the purposes of this Part (including in particular section 82(6))—
(@) apersonisto beregarded as convicted of an offence to which this section applies, or
(b) (asthe case may be) arelevant finding in relation to such an offence is to be regarded
as made,

at the time when the sentencing condition is met.

(4) Inthefollowing subsections, referencesto aforeign offence are references to an act which—
(@) constituted an offence under the law in force in a country outside the United Kingdom
(“the relevant foreign law”), and
(b) would have constituted an offence to which this section applies (but not an offence,
listed in Schedule 3, to which this section does not apply) if it had been donein any part of
the United Kingdom.

(5) Inrelation to aforeign offence, references to the corresponding UK offence are references to
the offence (or any offence) to which subsection (4)(b) appliesin the case of that foreign offence.
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(6) For the purposes of this Part, aperson isto be regarded as convicted under the relevant foreign
law of aforeign offence at the time when heis, in respect of the offence, dealt with under that law
inaway equivalent to that mentioned in Schedule 3 asiit appliesto the corresponding UK offence.

(7) Wherein the case of any person a court exercising jurisdiction under the relevant foreign law
makes in respect of aforeign offence a finding equivalent to arelevant finding, the court's finding
Is, for the purposes of this Part, to be regarded as made at the time when the person is, in respect
of the finding, dealt with under that law in a way equivalent to that mentioned in Schedule 3 as it
applies to the corresponding UK offence.

(8) Where (by virtue of an order under section 130 or otherwise) an offenceis listed in Schedule
5 subject to a sentencing condition, this section appliesto that offence asif references to Schedule
3 were references to Schedule 5.

(9) Inthissection, “relevant finding”, in relation to an offence, means—
(@) afinding that a person isnot guilty of the offence by reason of insanity, or
(b) afinding that a person is under a disability and did the act charged against him in
respect of the offence.

133 Part 2: general interpretation

(1) InthisPart—

“admitted to a hospital” means admitted to a hospital under—
(@) section 37 of the Mental Health Act 1983 (c. 20), section 57(2)(a) or 58 of the
Criminal Procedure (Scotland) Act 1995 (c. 46) or Article 44 or 50A(2) of the Menta
Health (Northern Ireland) Order 1986 (S.1. 1986/595 (N.I. 4));
(b) Schedule 1 to the Crimina Procedure (Insanity and Unfitness to Plead) Act
1991 (c. 25); or
(c) regulations under subsection (3) of section 116B of the Army Act 1955 (3 &
4 Eliz. 2 c. 18) or the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19) or section 63B of the
Naval Discipline Act 1957 (c. 53);

“cautioned” means—
() cautioned by apolice officer after the person concerned has admitted the offence,
or
(b) reprimanded or warned within the meaning given by section 65 of the Crime
and Disorder Act 1998 (c. 37),

and “caution” isto be interpreted accordingly;

“community order” means—
(@ a community order within the meaning of the Powers of Criminal Courts
(Sentencing) Act 2000 (c. 6);
(b) aprobation order or community service order under the Criminal Procedure
(Scotland) Act 1995 or a supervised attendance order made in pursuance of section
235 of that Act;
(c) acommunity order within the meaning of the Criminal Justice (Northern Ireland)
Order 1996 (S.I. 1996/3160 (N.I. 24)), a probation order under section 1 of the
Probation Act (Northern Ireland) 1950 (c. 7 (N.l.)) or a community service order
under Article 7 of the Treatment of Offenders (Northern Ireland) Order 1976 (S.1.
1976/226 (N.1. 40)); or
(d) acommunity supervision order;
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“community supervision order” means an order under paragraph 4 of Schedule 5A to the
Army Act 1955 or the Air Force Act 1955 or Schedule 4A to the Naval DisciplineAct 1957,
“country”includes territory;
“detained in a hospital” means detained in a hospital under—
(@) Part 3 of theMental Health Act 1983, section 71 of the Mental Health (Scotland)
Act 1984 (c. 36), Part 6 of the Criminal Procedure (Scotland) Act 1995 or Part 111
of the Mental Health (Northern Ireland) Order 1986;
(b) Schedule 1 to the Crimina Procedure (Insanity and Unfitness to Plead) Act
1991, or
(c) regulations under subsection (3) of section 116B of the Army Act 1955 or the
Air Force Act 1955 or section 63B of the Naval Discipline Act 1957;
“guardianship order” means a guardianship order under section 37 of the Mental Health
Act 1983 (c. 20), section 58 of the Criminal Procedure (Scotland) Act 1995 (c. 46) or Article
44 of the Mental Health (Northern Ireland) Order 1986 (S.I. 1986/595 (N.1. 4));
“home address” has the meaning given by section 83(7);
“interim notification order” has the meaning given by section 100(2);
“interim risk of sexual harm order” has the meaning given by section 126(2);
“interim sexual offences prevention order” has the meaning given by section 109(2);
“local police area” has the meaning given by section 88(3);
“local probation board” has the same meaning asin the Criminal Justice and Court Services
Act 2000 (c. 43);
“notification order” has the meaning given by section 97(1);
“notification period” has the meaning given by section 80(1);
“order for conditional discharge”has the meaning given by each of the following—
(@) section 12(3) of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6);
(b) Article 2(2) of the Crimina Justice (Northern Ireland) Order 1996 (S.I.
1996/3160 (N.1. 24));
(c) paragraph 2(1) of Schedule 5A to the Army Act 1955 (3 & 4 Eliz. 2 c. 18);
(d) paragraph 2(1) of Schedule 5A to the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19);
(e) paragraph 2(1) of Schedule 4A to the Naval Discipline Act 1957 (c. 53);
“parental responsibility” has the same meaning as in the Children Act 1989 (c. 41) or the
Children (Northern Ireland) Order 1995 (S.. 1995/ 755 (N.lI. 2)), and “parentd
responsibilities” has the same meaning as in Part 1 of the Children (Scotland) Act 1995 (c.
36);
“the period of conditional discharge’ has the meaning given by each of the following—
(@) section 12(3) of the Powers of Criminal Courts (Sentencing) Act 2000;
(b) Article 2(2) of the Criminal Justice (Northern Ireland) Order 1996;
(c) paragraph 2(1) of Schedule 5A to the Army Act 1955;
(d) paragraph 2(1) of Schedule 5A to the Air Force Act 1955;
(e) paragraph 2(1) of Schedule 4A to the Naval Discipline Act 1957,
“probation order” has the meaning given by section 228(1) of the Criminal Procedure
(Scotland) Act 1995;
“probation period” has the meaning given by section 307(1) of the Criminal Procedure
(Scotland) Act 1995;
“relevant date” has the meaning given by section 82(6) (savein the circumstances mentioned
in sections 98, 100, 107, 109 and 129);
“relevant offender” has the meaning given by section 80(2);
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“restriction order” means—
(@) an order under section 41 of the Mental Health Act 1983, section 57(2)(b) or
59 of the Criminal Procedure (Scotland) Act 1995 or Article 47(1) of the Mental
Health (Northern Ireland) Order 1986;
(b) adirection under paragraph 2(1)(b) of Schedule 1 to the Criminal Procedure
(Insanity and Unfitnessto Plead) Act 1991 (c. 25) or Article 50A(3)(b) of the Mental
Health (Northern Ireland) Order 1986 (S.I. 1986/595 (N.I. 4)); or
(c) adirection under subsection (2) of section 116B of the Army Act 1955 (3 & 4
Eliz. 2 c. 18) or the Air Force Act 1955 (3 & 4 Eliz. 2 ¢. 19) or section 63B of the
Naval Discipline Act 1957 (c. 53);
“risk of sexual harm order” has the meaning given by section 123(1);
“sexual offences prevention order” has the meaning given by section 106(1);
“supervision” means supervision in pursuance of an order made for the purpose or, in the
case of a person released from prison on licence, in pursuance of a condition contained in
his licence;
“term of service detention” means a term of detention awarded under section 71(1)(e) of
the Army Act 1955 or the Air Force Act 1955 or section 43(1)(e) of the Naval Discipline
Act 1957.

(2) Where under section 141 different days are appointed for the commencement of different
provisions of this Part, areference in any such provision to the commencement of this Part isto be
read (subject to section 98(4)) as areference to the commencement of that provision.

134 Conditional discharges and probation orders

(1) Thefollowing provisionsdo not apply for the purposes of this Part to aconviction for an offence
in respect of which an order for conditional discharge or, in Scotland, a probation order is made—
(@) section 14(1) of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6) (conviction
with absolute or conditional discharge deemed not to be a conviction);
(b) Article 6(1) of the Crimina Justice (Northern Ireland) Order 1996 (S.I. 1996/3160
(NL.I. 24)) (conviction with absolute or conditional discharge deemed not to be aconviction);
(c) section 247(1) of the Criminal Procedure (Scotland) Act 1995 (c. 46) (conviction with
probation order or absolute discharge deemed not to be a conviction);
(d) paragraph 5(1) of Schedule 5A to the Army Act 1955 (3 & 4 Eliz. 2 c. 18) or the Air
Force Act 1955 (3 & 4 Eliz. 2 c. 19) or Schedule 4A to the Naval Discipline Act 1957 (c.
53) (conviction with absolute or conditional discharge or community supervision order
deemed not to be a conviction).

(2) Subsection (1) applies only to convictions after the commencement of this Part.

(3) Theprovisionslisted in subsection (1)(d) do not apply for the purposes of this Part to aconviction
for an offence in respect of which a community supervision order is or has (before or after the
commencement of this Part) been made.

135 Interpretation: mentally disordered offenders

(1) InthisPart, areference to aconviction includes areference to afinding of acourt in summary
proceedings, where the court makes an order under an enactment within subsection (2), that the
accused did the act charged; and similar references are to be interpreted accordingly.
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(2) The enactments are—
(@) section 37(3) of the Mental Health Act 1983 (c. 20);
(b) section 58(3) of the Criminal Procedure (Scotland) Act 1995 (c. 46);
(c) Article44(4) of the Mental Health (Northern Ireland) Order 1986 (S.1. 1986/595 (N.I.

4)).

(3) InthisPart, areference to a person being or having been found to be under adisability and to
have done the act charged against him in respect of an offence includes areference to hisbeing or
having been found—

(@ unfit to betried for the offence;

(b) to beinsane so that histrial for the offence cannot or could not proceed; or

(c) unfit to betried and to have done the act charged against him in respect of the offence.

(4) Insection 133—
(@) areference to admission or detention under Schedule 1 to the Criminal Procedure
(Insanity and Unfitness to Plead) Act 1991 (c. 25), and the reference to a direction under
paragraph 2(1)(b) of that Schedule, include respectively—
(i) areferencetoadmission or detention under Schedule 1 to the Criminal Procedure
(Insanity) Act 1964 (c. 84); and
(i) areference to a restriction order treated as made by paragraph 2(1) of that
Schedule;
(b) areference to admission or detention under any provision of Part 6 of the Crimina
Procedure (Scotland) Act 1995, and the reference to an order under section 57(2)(b) or 59
of that Act, include respectively—
(i) areference to admission or detention under section 174(3) or 376(2) of the
Criminal Procedure (Scotland) Act 1975 (c. 21); and
(i) areferenceto arestriction order made under section 178(1) or 379(1) of that
Act;
(c) areferenceto admission or detention under regulations made under subsection (3), and
the reference to a direction under subsection (2), of section 116B of the Army Act 1955 (3
& 4 Eliz. 2 c. 18) or theAir ForceAct 1955 (3 & 4 Eliz. 2 c. 19) or section 63B of the Naval
Discipline Act 1957 (c. 53) include respectively—
(i) areferenceto admission or detention, and
(i) areferenceto adirection,
under section 46 of the Mental Health Act 1983, section 69 of the Mental Health (Scotland)
Act 1984 (c. 36) or Article 52 of the Mental Health (Northern Ireland) Order 1986.

136 Part 2: Northern Ireland
(1) ThisPart appliesto Northern Ireland with the following modifications.

(2) Referencesto achief officer of police are to be read as references to the Chief Constable of
the Police Service of Northern Ireland.

(3) Referencesto police areas areto be read as references to Northern Ireland.

(4) Referencesto acomplaint are to be read as references to a complaint under Part VIII of the
Magistrates Courts (Northern Ireland) Order 1981 (S.I. 1981/1675 (N.I. 26)) to acourt of summary
jurisdiction.

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 74

(5) Subject to subsection (6), references to a magistrates court are to be read as references to a
court of summary jurisdiction.

(6) Referencesto amagistrates court for the areain which the defendant resides are to be read as
referencesto a court of summary jurisdiction for the petty sessions district which includesthe area
where the defendant resides.

(7) References to a youth court for the area in which the defendant resides are to be read as
referencesto ayouth court for the petty sessionsdistrict which includesthe areawhere the defendant
resides.

(8) Referencesin sections 101, 110(1), (2), (3)(b), (4) and (5), 119 and 127 to the Crown Court
are to be read as references to a county court.

(9) Any direction of the county court made under section 89(1) on an appeal under Article 143 of
the Magistrates Courts (Northern Ireland) Order 1981 (appeals in other cases) (other than one
directing that an application be re-heard by a court of summary jurisdiction) is, for the purposes of
section 90, to betreated asif it were made by the court from which the appeal was brought and not
by the county court.

(10) Any order of the county court made on an appeal under Article 143 of the Magistrates Courts
(Northern Ireland) Order 1981 (other than one directing that an application be re-heard by a court
of summary jurisdiction) is, for the purposes of section 108, to be treated as if it were an order of
the court from which the appeal was brought and not an order of the county court.

PART 3

GENERAL

137 Servicecourts

(1) InthisAct—
(@) areferenceto acourt order or a conviction or finding includes a reference to an order
of or aconviction or finding by a service court,
(b) areference to an offence includes a reference to an offence triable by a service court,
(c) “proceedings’includes proceedings before a service court, and
(d) a reference to proceedings for an offence under this Act includes a reference to
proceedings for the offence under section 70 of the Army Act 1955 (3& 4 Eliz. 2 c. 18) or
the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19) or section 42 of the Naval Discipline Act 1957
(c. 53) for which the offence under thisAct is the corresponding civil offence.

(2) Insections 92 and 104(1), “court”includes a service court.

(3) Where the court making a sexual offences prevention order is a service court—
(@) sections 104(1)(a) and (4) to (6), 105, 109, 111 and 112 do not apply,
(b) insection 108, “the appropriate court” means the Crown Court in England and Wales,
and
(c) in section 110(3)(a), the references to the Crown Court and Court of Appea are
references to the Crown Court and Court of Appeal in England and Wales.

(4) Inthissection “service court” means a court-martial or Standing Civilian Court.
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138 Ordersand regulations

(1) Any power to make orders or regulations conferred by this Act on the Secretary of State is
exercisable by statutory instrument.

(2) A statutory instrument containing an order or regulations under section 21, 86 or 130 may not
be made unless a draft of the instrument has been laid before, and approved by resolution of, each
House of Parliament.

(3) Any other statutory instrument, except one containing an order under section 141, is to be
subject to annulment in pursuance of aresolution of either House of Parliament.

139 Minor and consequential amendments
Schedule 6 contains minor and consequential amendments.

140 Repealsand revocations
The provisions listed in Schedule 7 are repealed or revoked to the extent specified.

141 Commencement

(1) ThisAct, except this section and sections 138, 142 and 143, comes into force in accordance
with provision made by the Secretary of State by order.

(2) Anorder under subsection (1) may—
(@) make different provision for different purposes;
(b) include supplementary, incidental, saving or transitional provisions.

142 Extent, saving etc.

(1) Subject to section 137 and to subsections (2) to (4), this Act extends to England and Wales
only.

(2) Thefollowing provisions also extend to Northern Ireland—
(@) sections 15 to 24, 46 to 54, 57 to 60, 66 to 72, 78 and 79,
(b) Schedule 2,
(c) Part2,and
(d) sections 138, 141, 143 and this section.

(3) Thefollowing provisions also extend to Scotland—
(@) Part 2 except sections 93 and 123 to 129 and Schedule 4, and
(b) sections 138, 141, 143 and this section.

(4) Unless otherwise provided, any amendment, repeal or revocation made by this Act has the
same extent as the provision to which it relates.

(5) Section 16B of the Crimina Law (Consolidation) (Scotland) Act 1995 (c. 39) continues to
have effect despite the repeal by thisAct of section 8 of the Sex Offenders Act 1997 (c. 51).

(6) For the purposes of the Scotland Act 1998 (c. 46), this Act is to be taken to be a
pre-commencement enactment.
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143 Short title
ThisAct may be cited as the Sexual Offences Act 2003.

SCHEDULE 1
EXTENSION OF GENDER-SPECIFIC PROSTITUTION OFFENCES
Section 56
Sexual Offences Act 1956 (c. 69)

1
In section 36 of the Sexua OffencesAct 1956 (permitting premises to be used for prostitution), at
the end insert “(whether any prostitute involved is male or female)”.

Street Offences Act 1959 (c. 57)

2
In section 1(1) of the Street Offences Act 1959 (loitering or soliciting for purposes of prostitution),
after “prostitute” insert “(whether male or female)”.

3

(1) Section 2 of that Act (application to court by woman cautioned for loitering or soliciting) is
amended as follows.

(2) Inthe heading of the section, for “woman” substitute “ person”.

(3) Insubsection (1)—
(@) for “woman” substitute “person”,
(b) for “her” in each place substitute “his’, and
(c) for “she” in each place substitute “he’.

(4) In subsection (2)—
(@ for “woman” in thefirst place substitute “person”,
(b) for “he’ substitute “the chief officer”, and
(c) for “woman” in the second place substitute “ person cautioned”.

(5) In subsection (3), for “woman” substitute “person cautioned”.

Sexual Offences Act 1985 (c. 44)

4
(1) The Sexua OffencesAct 1985 is amended as follows.

(2) For the heading “Soliciting of women by men” substitute “Soliciting for the purpose of
prostitution”.

(3) Insection 1 (kerb-crawling)—
(@ for “man” substitute “person”,
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(b) for “awoman” substitute “another person”,
(c) for “women” in each place substitute “persons’, and
(d) for “the woman” substitute “the person”.

(4) Insection 2 (persistent soliciting of women for the purpose of prostitution)—
(@) for the heading of the section substitute “ Persistent soliciting”,
(b) for “man” substitute “person”,
(c) for“awoman” substitute “another person”, and
(d) for “women” substitute “persons’.

(5) In section 4 (interpretation)—
(@) omit subsections (2) and (3),
(b) for “man” substitute “person”,
(c) for“awoman” substitute “another person”,
(d) for “her” in thefirst place substitute “that person”, and
(e) for “her” inthe second place substitute “that person's’.

SCHEDULE 2
SEXUAL OFFENCESTO WHICH SECTION 72APPLIES
Section 72(7)

1 England and Wales
In relation to England and Wales, the following are sexual offences to which section 72 applies—
(@) an offence under any of sections 5 to 15 (offences against children under 13 or under
16);
(b) an offence under any of sections 1to 4, 16 to 41, 47 to 50 and 61 where the victim of
the offence was under 16 at the time of the offence;
(c) an offence under section 62 or 63 where the intended offence was an offence against
aperson under 16;
(d) an offence under—
(i) section 1 of the Protection of Children Act 1978 (c. 37) (indecent photographs
of children), or
(if) section 160 of the Criminal Justice Act 1988 (c. 33) (possession of indecent
photograph of child),
in relation to a photograph or pseudo-photograph showing a child under 16.

2 Northern Ireland

(1) Inrelationto Northern Ireland, the following are sexual offences to which section 72 applies—

(@ rape;

(b) an offence under—
(i) section 52 of the Offences against the Person Act 1861 (c. 100) (indecent assault
upon afemale person), or
(if) section 53 or 54 of that Act (abduction of woman);

(c) an offence under—
(i) section 2 of the Criminal Law Amendment Act 1885 (c. 69) (procuration of girl
under 21),
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(if) section 3 of that Act (procuring defilement of woman using threats, etc.),
(iii) section 4 of that Act of unlawful carnal knowledge of agirl under 14,
(iv) section 5 of that Act of unlawful carnal knowledge of agirl under 17, or
(v) section 7 of that Act (abduction of girl under 18);
(d) an offence under—
(i) section 1 of the Punishment of Incest Act 1908 (c. 45) (incest by males), or
(if) section 2 of that Act (incest by females);
(e) an offence under—
(i) section 21 of the Children and Young Persons Act (Northern Ireland) 1968 (c.
34 (N.I.)) (causing or encouraging seduction, etc. of girl under 17), or
(if) section 22 of that Act (indecent conduct towards a child);
(F) an offence under Article 3 of the Protection of Children (Northern Ireland) Order 1978
(S.I. 1978/1047 (N.I. 17)) (indecent photographs of children);
(g) an offence under Article 9 of the Criminal Justice (Northern Ireland) Order 1980 (S.I.
1980/704 (N.1. 6)) (inciting girl under 16 to have incestuous sexual intercourse);
(h) an offence under Article 15 of the Criminal Justice (Evidence, Etc.) (Northern Ireland)
Order 1988 (S.I. 1988/1847 (N.I. 17)) (indecent photographs of children);
(i) an offence under—
(i) Article 19 of the Criminal Justice (Northern Ireland) Order 2003 (S.I. 2003/1247
(N.I. 13)) (buggery),
(it) Article 20 of that Order (assault with intent to commit buggery), or
(iii) Article 21 of that Order (indecent assault on amale);
(j) an offence under—
(i) section 15 of thisAct (meeting a child following sexual grooming etc.), or
(i) any of sections 16 to 19 or 47 to 50 of this Act (abuse of trust, prostitution,
child pornography).

(2) Sub-paragraph (1), apart from paragraphs (f) and (h), does not apply where the victim of the
offence was 17 or over at the time of the offence.

3 General
A reference in paragraph 1 or 2(1) to an offence includes—
(@) areference to an attempt, conspiracy or incitement to commit that offence; and
(b) areference to aiding and abetting, counselling or procuring the commission of that
offence.
SCHEDULE 3
SEXUAL OFFENCES FOR PURPOSES OF PART 2
Section 80
England and Wales

1
An offence under section 1 of the Sexual Offences Act 1956 (c. 69) (rape).
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2
An offence under section 5 of that Act (intercourse with girl under 13).

3
An offence under section 6 of that Act (intercourse with girl under 16), if the offender was 20 or
over.

4
An offence under section 10 of that Act (incest by a man), if the victim or (as the case may be)
other party was under 18.

5
An offence under section 12 of that Act (buggery) if—
(@) the offender was 20 or over, and
(b) thevictim or (as the case may be) other party was under 18.

6

An offence under section 13 of that Act (indecency between men) if—
(@) the offender was 20 or over, and
(b) thevictim or (as the case may be) other party was under 18.

7
An offence under section 14 of that Act (indecent assault on awoman) if—
(@) thevictim or (asthe case may be) other party was under 18, or
(b) the offender, in respect of the offence or finding, is or has been—
(i) sentenced to imprisonment for aterm of at least 30 months; or
(it) admitted to a hospital subject to arestriction order.

8
An offence under section 15 of that Act (indecent assault on a man) if—
(@) thevictim or (asthe case may be) other party was under 18, or
(b) the offender, in respect of the offence or finding, is or has been—
(i) sentenced to imprisonment for aterm of at least 30 months; or
(it) admitted to a hospital subject to arestriction order.

9
An offence under section 16 of that Act (assault with intent to commit buggery), if the victim or
(as the case may be) other party was under 18.

10
An offence under section 28 of that Act (causing or encouraging the prostitution of, intercourse
with or indecent assault on girl under 16).

11
An offence under section 1 of the Indecency with Children Act 1960 (c. 33) (indecent conduct
towards young child).
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12
An offence under section 54 of the Criminal Law Act 1977 (c. 45) (inciting girl under 16 to have
Incestuous sexual intercourse).

13
An offence under section 1 of the Protection of Children Act 1978 (c. 37) (indecent photographs
of children), if the indecent photographs or pseudo-photographs showed persons under 16 and—
(@) theconviction, finding or caution was before the commencement of this Part, or
(b) the offender—
(i) was18or over, or
(if) issentenced in respect of the offence to imprisonment for aterm of at least 12
months.

14
An offence under section 170 of the Customs and Excise Management Act 1979 (c. 2) (penalty for
fraudulent evasion of duty etc.) in relation to goods prohibited to be imported under section 42 of
the Customs Consolidation Act 1876 (c. 36) (indecent or obscene articles), if the prohibited goods
included indecent photographs of persons under 16 and—
(@) theconviction, finding or caution was before the commencement of this Part, or
(b) the offender—
(i) was18or over, or
(if) issentenced in respect of the offence to imprisonment for aterm of at least 12
months.

15
An offence under section 160 of the Criminal Justice Act 1988 (c. 33) (possession of indecent
photograph of a child), if the indecent photographs or pseudo-photographs showed persons under
16 and—
(@) theconviction, finding or caution was before the commencement of this Part, or
(b) the offender—
(i) was18or over, or
(if) issentenced in respect of the offence to imprisonment for aterm of at least 12
months.

16
An offence under section 3 of the Sexual Offences (Amendment) Act 2000 (c. 44) (abuse of position
of trust), if the offender was 20 or over.

17
An offence under section 1 or 2 of thisAct (rape, assault by penetration).

18
An offence under section 3 of thisAct (sexual assault) if—
(@) wherethe offender was under 18, heisor has been sentenced, in respect of the offence,
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
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(a) sentenced to aterm of imprisonment,
(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

19
An offence under any of sections 4 to 6 of thisAct (causing sexual activity without consent, rape
of achild under 13, assault of achild under 13 by penetration).

20

An offence under section 7 of thisAct (sexual assault of a child under 13) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

21
An offence under any of sections 8 to 12 of thisAct (causing or inciting achild under 13 to engage
in sexual activity, child sex offences committed by adults).

22

An offence under section 13 of thisAct (child sex offences committed by children or young persons),
if the offender is or has been sentenced, in respect of the offence, to imprisonment for aterm of at
least 12 months.

23
An offence under section 14 of this Act (arranging or facilitating the commission of a child sex
offence) if the offender—
(@) was 18 or over, or
(b) isor has been sentenced, in respect of the offence, to imprisonment for a term of at
least 12 months.

24
An offence under section 15 of thisAct (meeting a child following sexual grooming €tc).

25
An offence under any of sections 16 to 19 of thisAct (abuse of a position of trust) if the offender,
in respect of the offence, is or has been—

(@) sentenced to aterm of imprisonment,

(b) detained in a hospital, or

(c) made the subject of acommunity sentence of at least 12 months.

26

An offence under section 25 or 26 of thisAct (familial child sex offences) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

27
An offence under any of sections 30 to 37 of this Act (offences against persons with a mental
disorder impeding choice, inducements etc. to persons with mental disorder).
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28
An offence under any of sections 3810 41 of thisAct (careworkersfor personswith mental disorder)
if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case, the offender, in respect of the offence or finding, is or has been—
(i) sentenced to aterm of imprisonment,
(if) detained in ahospital, or
(iii) made the subject of acommunity sentence of at least 12 months.

29
An offence under section 47 of thisAct (paying for sexual services of achild) if the victim or (as
the case may be) other party was under 16, and the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

30
An offence under section 61 of this Act (administering a substance with intent).

31
An offence under section 62 or 63 of this Act (committing an offence or trespassing, with intent
to commit a sexua offence) if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) theintended offence was an offence against a person under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment,
(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

32
An offence under section 64 or 65 of thisAct (sex with an adult relative) if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case, the offender, in respect of the offence or finding, is or has been—
(i) sentenced to aterm of imprisonment, or
(if) detained in ahospital.

33
An offence under section 66 of thisAct (exposure) if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment,
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(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

34
An offence under section 67 of thisAct (voyeurism) if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment,
(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

35
An offence under section 69 or 70 of thisAct (intercourse with an animal, sexua penetration of a
corpse) if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case, the offender, in respect of the offence or finding, is or has been—
(i) sentenced to aterm of imprisonment, or
(if) detained in ahospital.

Scotland

36
Rape.

37
Clandestine injury to women.

38
Abduction of woman or girl with intent to rape.

39
Assault with intent to rape or ravish.

40
Indecent assault.

41
Lewd, indecent or libidinous behaviour or practices.

42
Shameless indecency, if a person (other than the offender) involved in the offence was under 18.

43
Sodomy, unless every person involved in the offence was 16 or over and was awilling participant.
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44

An offence under section 170 of the Customs and Excise Management Act 1979 (c. 2) (penalty for
fraudulent evasion of duty etc.) in relation to goods prohibited to be imported under section 42 of
the Customs Consolidation Act 1876 (c. 36) (indecent or obscene articles), if the prohibited goods
included indecent photographs of persons under 16.

45
An offence under section 52 of the Civic Government (Scotland) Act 1982 (c. 45) (taking and
distribution of indecent images of children).

46
An offence under section 52A of that Act (possession of indecent images of children).

47
An offence under section 106 of the Mental Health (Scotland) Act 1984 (c. 36) (protection of
mentally handicapped females).

48
An offence under section 107 of that Act (protection of patients).

49
An offence under section 1 of the Criminal Law (Consolidation) (Scotland) Act 1995 (c. 39) (incest),
if aperson (other than the offender) involved in the offence was under 18.

50
An offence under section 2 of that Act (intercourse with a stepchild), if a person (other than the
offender) involved in the offence was under 18.

51
An offence under section 3 of that Act (intercourse with child under 16 by person in position of
trust).

52
An offence under section 5 of that Act (unlawful intercourse with girl under 16), save in the case
of an offence in contravention of subsection (3) of that section where the offender was under 20.

53
An offence under section 6 of that Act (indecent behaviour towards girl between 12 and 16).

54
An offence under section 8 of that Act (abduction of girl under 18 for purposes of unlawful
intercourse).

55
An offence under section 10 of that Act (person having parental responsibilities causing or
encouraging sexual activity in relation to agirl under 16).

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 85

56
An offence under section 13(5) of that Act (homosexual offences) unless every person involved
(whether in the offence or in the homosexual act) was 16 or over and was awilling participant.

57
An offence under section 3 of the Sexual Offences (Amendment) Act 2000 (c. 44) (abuse of position
of trust), where the offender was 20 or over.

58
An offence under section 311(1) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13) (non-consensual sexual acts).

59
An offence under section 313(1) of that Act (persons providing care services: sexual offences).

60

An offence in Scotland other than is mentioned in paragraphs 36 to 59 if the court, in imposing
sentence or otherwise disposing of the case, determinesfor the purposes of this paragraph that there
was a significant sexual aspect to the offender's behaviour in committing the offence.

Northern Ireland

61
Rape.

62
An offence under section 52 of the Offences against the Person Act 1861 (c. 100) (indecent assault
upon afemale) if—
(@) wherethe offender was under 18, heisor has been sentenced, in respect of the offence,
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment,
(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

63
An offence under section 53 or 54 of that Act (abduction of woman by force for unlawful sexual
intercourse) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

64
An offence under section 61 of that Act (buggery) if—
(@) the offender was 20 or over, and
(b) thevictim or (as the case may be) other party was under 18.
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65
An offence under section 62 of that Act of assault with intent to commit buggery if the victim or
(as the case may be) other party was under 18, and the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

66
An offence under section 62 of that Act of indecent assault upon a male person if—
(@) wherethe offender was under 18, heisor has been sentenced, in respect of the offence,
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment,
(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

67
An offence under section 2 of the Criminal Law Amendment Act 1885 (c. 69) (procuration) if the
offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

68
An offence under section 3 of that Act (procuring defilement of woman by threats or fraud, etc.)
if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

69
An offence under section 4 of that Act of unlawful carnal knowledge of a girl under 14 if the
offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

70
An offence under section 5 of that Act of unlawful carnal knowledge of a girl under 17, if the
offender was 20 or over.

71

An offence under section 7 of that Act (abduction of girl under 18) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.
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72
An offence under section 11 of that Act (homosexual offences) if—
(@) the offender was 20 or over, and
(b) thevictim or (as the case may be) other party was under 18.

73
An offence under section 1 of the Punishment of Incest Act 1908 (c. 45) (incest by males), if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim or (asthe case may be) other party was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment, or
(b) detained in a hospital.

74
An offence under section 2 of that Act (incest by females), if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim or (asthe case may be) other party was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment, or
(b) detained in a hospital.

75
An offence under section 21 of the Children and Young Persons Act (Northern Ireland) 1968 (c.
34) (causing or encouraging seduction or prostitution of agirl under 17) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

76

An offence under section 22 of that Act (indecent conduct towards a child) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

77
An offence under Article 3 of the Protection of Children (Northern Ireland) Order 1978 (S.I.
1978/1047 (N.I. 17)) (indecent photographs of children) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

78
An offence under section 170 of the Customs and Excise Management Act 1979 (c. 2) (penalty for
fraudulent evasion of duty etc.) in relation to goods prohibited to be imported under section 42 of
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the Customs Consolidation Act 1876 (c. 36) (indecent or obscene articles), if the prohibited goods
included indecent photographs of persons under 16, and the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

79
An offence under Article 9 of the Criminal Justice (Northern Ireland) Order 1980 (S.I. 1980/704
(N.I. 8)) (inciting girl under 16 to have incestuous sexual intercourse) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

80
An offence under Article 122 of the Mental Health (Northern Ireland) Order 1986 (S.1. 1986/595
(N.I. 4)) (offences against women suffering from severe mental handicap).

81
An offence under Article 123 of that Order (offences against patients) if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case, the offender, in respect of the offence or finding, is or has been—
(i) sentenced to aterm of imprisonment,
(if) detained in ahospital, or
(iii) made the subject of acommunity sentence of at least 12 months.

82
An offence under Article 15 of the Criminal Justice (Evidence, etc.) (Northern Ireland) Order 1988
(S.I.1988/1847 (N.I. 17) (possession of indecent photographs of children) if the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

83
An offence under section 3 of the Sexual Offences (Amendment) Act 2000 (c. 44) (abuse of position
of trust), if the offender, in respect of the offence or finding, is or has been—

(@) sentenced to aterm of imprisonment,

(b) detained in a hospital, or

(c) made the subject of acommunity sentence of at least 12 months.

84
An offence under Article 19 of the Criminal Justice (Northern Ireland) Order 2003 (S.1. 2003/1247
(N.I. 13)) (buggery) if—

(@) the offender was 20 or over, and

(b) thevictim or (as the case may be) other party was under 17.
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85
An offence under Article 20 of that Order (assault with intent to commit buggery) if the victim was
under 18 and the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to imprisonment for aterm of at least
12 months.

86
An offence under Article 21 of that Order (indecent assault upon amale) if—
(@) wherethe offender was under 18, heisor has been sentenced, in respect of the offence,
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment,
(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

87
An offence under section 15 of thisAct (meeting a child following sexual grooming etc.).

88
An offence under any of sections 16 to 19 of thisAct (abuse of trust) if the offender, in respect of
the offence or finding, is or has been—

(@) sentenced to aterm of imprisonment,

(b) detained in a hospital, or

(c) made the subject of acommunity sentence of at least 12 months.

89
An offence under section 47 of thisAct (paying for sexual services of achild) if the victim or (as
the case may be) other party was under 17 and the offender—
(@) was 18 or over, or
(b) isor hasbeen sentenced in respect of the offence to aterm of imprisonment of at least
12 months.

90
An offence under section 66 of thisAct (exposure) if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment,
(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

91
An offence under section 67 of thisAct (voyeurism) if—
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(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case-
(i) thevictim was under 18, or
(it) the offender, in respect of the offence or finding, is or has been—
(a) sentenced to aterm of imprisonment,
(b) detained in a hospital, or
(c) made the subject of acommunity sentence of at least 12 months.

92
An offence under section 69 or 70 of thisAct (intercourse with an animal, sexua penetration of a
corpse) if—
(@) wherethe offender was under 18, heis or has been sentenced in respect of the offence
to imprisonment for aterm of at least 12 months;
(b) inany other case, the offender, in respect of the offence or finding, is or has been—
(i) sentenced to aterm of imprisonment, or
(if) detained in ahospital.
Service offences
93

(1) Anoffence under—

(@) section 70 of the Army Act 1955 (3 & 4 Eliz. 2 c. 18),

(b) section 70 of the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19), or

(c) section 42 of the Naval Discipline Act 1957 (c. 53),
of which the corresponding civil offence (within the meaning of that Act) is an offence listed in
any of paragraphs 1 to 35.

(2) A referencein any of those paragraphs to being made the subject of acommunity sentence of
at least 12 months is to be read, in relation to an offence under an enactment referred to in
sub-paragraph (1), as areference to being sentenced to aterm of service detention of at least 112

days.

General

94

A reference in a preceding paragraph to an offence includes—
(@) areference to an attempt, conspiracy or incitement to commit that offence, and
(b) except in paragraphs 36 to 43, areference to aiding, abetting, counselling or procuring
the commission of that offence.

95

A reference in apreceding paragraph to a person'sage is—
(@ in the case of an indecent photograph, a reference to the person’'s age when the
photograph was taken;
(b) inany other case, areference to his age at the time of the offence.
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96

In this Schedule “community sentence”’ has—
(@ inrelationto England and Wales, the same meaning asin the Powers of Criminal Courts
(Sentencing) Act 2000 (c. 6), and
(b) inrelationto Northern Ireland, the same meaning asin the Criminal Justice (Northern
Ireland) Order 1996 (S.1. 1996/3160 (N.I. 24)).

97

For the purposes of paragraphs 14, 44 and 78—
(@) apersonisto betakento have been under 16 at any timeif it appearsfrom the evidence
as awhole that he was under that age at that time;
(b) section 7 of the Protection of Children Act 1978 (c. 37) (interpretation), subsections
(2) to (2C) and (8) of section 52 of the Civic Government (Scotland) Act 1982 (c. 45), and
Article 2(2) and (3) of the Protection of Children (Northern Ireland) Order 1978 (S.I.
1978/1047 (N.I. 17)) (interpretation) (respectively) apply as each provision applies for the
purposes of the Act or Order of which it forms part.

98
A determination under paragraph 60 constitutes part of a person’s sentence, within the meaning of
the Criminal Procedure (Scotland) Act 1995 (c. 46), for the purposes of any appeal or review.

SCHEDULE 4

PROCEDURE FOR ENDING NOTIFICATION REQUIREMENTSFOR ABOLISHED
HOMOSEXUAL OFFENCES

Section 93

1 Scope of Schedule
This Schedule applies where a relevant offender is subject to the notification requirements of this
Part as aresult of aconviction, finding or caution in respect of an offence under—
(@) section 12 or 13 of the Sexual OffencesAct 1956 (c. 69) (buggery or indecency between
men), or
(b) section 61 of the Offences against the Person Act 1861 (c. 100) or section 11 of the
Criminal Law Amendment Act 1885 (c. 69) (corresponding Northern Ireland offences).

2 Application for decision

(1) Therelevant offender may apply to the Secretary of State for adecision asto whether it appears
that, at the time of the offence, the other party to the act of buggery or gross indecency—

(@) where paragraph 1(a) applies, was aged 16 or over,

(b) where paragraph 1(b) applies, was aged 17 or over,
and consented to the act.

(2) An application must be in writing and state—
(@) the name, address and date of birth of the relevant offender,
(b) hisname and address at the time of the conviction, finding or caution,
(c) sofar as known to him, the time when and the place where the conviction or finding
was made or the caution given and, for a conviction or finding, the case number,
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(d) such other information as the Secretary of State may require.

(3 Anapplication may include representations by the relevant offender about the matters mentioned
in sub-paragraph (1).

3 Decision by Secretary of State

(1) In making the decision applied for, the Secretary of State must consider—
(@) any representations included in the application, and
(b) any availablerecord of the investigation of the offence and of any proceedings relating
to it that appearsto him to be relevant,

but is not to seek evidence from any witness.

(2) On making the decision the Secretary of State must—
(@) recorditinwriting, and
(b) give noticein writing to the relevant offender.

4 Effect of decision

(1) If the Secretary of State decides that it appears as mentioned in paragraph 2(1), the relevant
offender ceases, from the beginning of the day on which the decision is recorded under paragraph
3(2)(a), to be subject to the notification requirements of this Part as a result of the conviction,
finding or caution in respect of the offence.

(2) Sub-paragraph (1) does not affect the operation of this Part as aresult of any other conviction,
finding or caution or any court order.
5 Right of appeal

(1) If the Secretary of State decidesthat it does not appear as mentioned in paragraph 2(1), and if
the High Court gives permission, the relevant offender may appeal to that court.

(2) On an appeal the court may not receive oral evidence.

(3) The court—
(@) if it decidesthat it appears as mentioned in paragraph 2(1), must make an order to that
effect,
(b) otherwise, must dismiss the appeal.

(4) Anorder under sub-paragraph (3)(a) has the same effect as adecision of the Secretary of State
recorded under paragraph 3(2)(a) has under paragraph 4.

(5) Thereisno appea from the decision of the High Court.

6 Interpretation

(1) Inthis Schedule areference to an offence includes-
(@) areference to an attempt, conspiracy or incitement to commit that offence, and
(b) areferenceto aiding, abetting, counselling or procuring the commission of that offence.

(2) In the case of an attempt, conspiracy or incitement, references in paragraph 2 to the act of
buggery or gross indecency are references to the act of buggery or gross indecency to which the
attempt, conspiracy or incitement related (whether or not that act occurred).
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7 Transitional provision

Until the coming into force of the repeal by thisAct of Part 1 of the Sex Offenders Act 1997 (c.
51), this Schedule has effect asif referencesto this Part of thisAct were referencesto Part 1 of that
Act.

SCHEDULE 5
OTHER OFFENCES FOR PURPOSES OF PART 2
Section 104
England and Wales

1
Murder.

2
Manslaughter.

3
Kidnapping.

4
False imprisonment.

5
An offence under section 4 of the Offences against the Person Act 1861 (c. 100) (soliciting murder).

6
An offence under section 16 of that Act (threats to kill).

7
An offence under section 18 of that Act (wounding with intent to cause grievous bodily harm).

8
An offence under section 20 of that Act (malicious wounding).

9
An offence under section 21 of that Act (attempting to choke, suffocate or strangle in order to
commit or assist in committing an indictable offence).

10
An offence under section 22 of that Act (using chloroform etc. to commit or assist in the committing
of any indictable offence).

11
An offence under section 23 of that Act (maliciously administering poison etc. so as to endanger
life or inflict grievous bodily harm).
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12
An offence under section 27 of that Act (abandoning children).

13
An offence under section 28 of that Act (causing bodily injury by explosives).

14
An offence under section 29 of that Act (using explosives etc. with intent to do grievous bodily
harm).

15
An offence under section 30 of that Act (placing explosives with intent to do bodily injury).

16
An offence under section 31 of that Act (setting spring guns etc. with intent to do grievous bodily
harm).

17
An offence under section 32 of that Act (endangering the safety of railway passengers).

18
An offence under section 35 of that Act (injuring persons by furious driving).

19
An offence under section 37 of that Act (assaulting officer preserving wreck).

20
An offence under section 38 of that Act (assault with intent to resist arrest).

21
An offence under section 47 of that Act (assault occasioning actual bodily harm).

22
An offence under section 2 of the Explosive Substances Act 1883 (c. 3) (causing explosion likely
to endanger life or property).

23
An offence under section 3 of that Act (attempt to cause explosion, or making or keeping explosive
with intent to endanger life or property).

24
An offence under section 1 of the Infant Life (Preservation) Act 1929 (c. 34) (child destruction).

25
An offence under section 1 of the Children andYoung PersonsAct 1933 (c. 12) (cruelty to children).

26
An offence under section 1 of the Infanticide Act 1938 (c. 36) (infanticide).
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27
An offence under section 16 of the Firearms Act 1968 (c. 27) (possession of firearm with intent to
endanger life).

28
An offence under section 16A of that Act (possession of firearm with intent to causefear of violence).

29
An offence under section 17(1) of that Act (use of firearm to resist arrest).

30
An offence under section 17(2) of that Act (possession of firearm at time of committing or being
arrested for offence specified in Schedule 1 to that Act).

31
An offence under section 18 of that Act (carrying afirearm with criminal intent).

32
An offence under section 8 of the Theft Act 1968 (c. 60) (robbery or assault with intent to rob).

33

An offence under section 9 of that Act of burglary with intent to—
(@) inflict grievous bodily harm on a person, or
(b) do unlawful damage to a building or anythingin it.

34
An offence under section 10 of that Act (aggravated burglary).

35
An offence under section 12A of that Act (aggravated vehicle-taking) involving an accident which
caused the death of any person.

36
An offence of arson under section 1 of the Criminal Damage Act 1971 (c. 48).

37
An offence under section 1(2) of that Act (destroying or damaging property) other than an offence
of arson.

38
An offence under section 1 of the Taking of Hostages Act 1982 (c. 28) (hostage-taking).

39
An offence under section 1 of the Aviation Security Act 1982 (c. 36) (hijacking).

40
An offence under section 2 of that Act (destroying, damaging or endangering safety of aircraft).
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41
An offence under section 3 of that Act (other acts endangering or likely to endanger safety of
aircraft).

42
An offence under section 4 of that Act (offencesin relation to certain dangerous articles).

43
An offence under section 127 of the Mental Health Act 1983 (c. 20) (ill-treatment of patients).

44
An offence under section 1 of the Prohibition of Female Circumcision Act 1985 (c. 38) (prohibition
of female circumcision).

45
An offence under section 1 of the Public Order Act 1986 (c. 64) (riot).

46
An offence under section 2 of that Act (violent disorder).

47
An offence under section 3 of that Act (affray).

48
An offence under section 134 of the Criminal Justice Act 1988 (c. 33) (torture).

49
An offence under section 1 of the Road Traffic Act 1988 (c. 52) (causing death by dangerous
driving).

50
An offence under section 3A of that Act (causing death by careless driving when under influence
of drink or drugs).

51
An offence under section 1 of the Aviation and Maritime Security Act 1990 (c. 31) (endangering
safety at aerodromes).

52
An offence under section 9 of that Act (hijacking of ships).

53
An offence under section 10 of that Act (seizing or exercising control of fixed platforms).

54
An offence under section 11 of that Act (destroying fixed platforms or endangering their safety).
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55
An offence under section 12 of that Act (other acts endangering or likely to endanger safe
navigation).

56
An offence under section 13 of that Act (offences involving threats).

57
An offence under section 4 of the Protection from Harassment Act 1997 (c. 40) (putting peoplein
fear of violence).

58
An offence under section 29 of the Crime and Disorder Act 1998 (c. 37) (racially or religiously
aggravated assaults).

59
An offence falling within section 31(1)(a) or (b) of that Act (racially or religiously aggravated
offences under section 4 or 4A of the Public Order Act 1986 (c. 64)).

60
An offence under Part Il of the Channel Tunnel (Security) Order 1994 (S.I. 1994/570) (offences
relating to Channel Tunnel trains and the tunnel system).

61
An offence under section 51 or 52 of the International Criminal Court Act 2001 (c. 17) (genocide,
crimes against humanity, war crimes and related offences), other than one involving murder.

62
An offence under section 47 of this Act, where the victim or (as the case may be) other party was
16 or over.

63
An offence under any of sections 48 to 53 or 57 to 59 of thisAct.

Scotland

64
Murder.

65
Culpable homicide.

66
Assault.

67
Assault and robbery.
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68
Abduction.

69
Plagium.

70
Wrongful imprisonment.

71
Threatening personal violence.

72

Breach of the peace inferring personal violence.

73
Wilful fireraising.

74
Culpable and reckless fireraising.

75
Mobbing and rioting.

76

Page 98

An offence under section 2 of the Explosive Substances Act 1883 (c. 3) (causing explosion likely

to endanger life or property).

77

An offence under section 3 of that Act (attempt to cause explosion, or making or keeping explosives

with intent to endanger life or property).

78

An offence under section 12 of the Children and Young Persons (Scotland) Act 1937 (c. 37) (cruelty

to persons under 16).

79

An offence under section 16 of the Firearms Act 1968 (c. 27) (possession of firearm with intent to

endanger life).

80

An offence under section 16A of that Act (possession of firearm with intent to causefear of violence).

81

An offence under section 17(1) of that Act (use of firearm to resist arrest).

82

An offence under section 17(2) of that Act (possession of firearm at time of committing or being

arrested for offence specified in Schedule 1 to that Act).
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83
An offence under section 18 of that Act (carrying afirearm with criminal intent).

84
An offence under section 1 of the Taking of Hostages Act 1982 (c. 28) (hostage-taking).

85
An offence under section 1 of the Aviation Security Act 1982 (c. 36) (hijacking).

86
An offence under section 2 of that Act (destroying, damaging or endangering safety of aircraft).

87
An offence under section 3 of that Act (other acts endangering or likely to endanger safety of
aircraft).

88
An offence under section 4 of that Act (offencesin relation to certain dangerous articles).

89
An offence under section 105 of the Mental Health (Scotland) Act 1984 (c. 36) (ill-treatment of
patients).

90
An offence under section 1 of the Prohibition of Female Circumcision Act 1985 (c. 38) (prohibition
of female circumcision).

91
An offence under section 134 of the Criminal Justice Act 1988 (c. 33) (torture).

92
An offence under section 1 of the Road Traffic Act 1988 (c. 52) (causing death by dangerous
driving).

93
An offence under section 3A of that Act (causing death by careless driving when under influence
of drink or drugs).

94
An offence under section 1 of the Aviation and Maritime Security Act 1990 (c. 31) (endangering
safety at aerodromes).

95
An offence under section 9 of that Act (hijacking of ships).

96
An offence under section 10 of that Act (seizing or exercising control of fixed platforms).
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97
An offence under section 11 of that Act (destroying fixed platforms or endangering their safety).

98
An offence under section 12 of that Act (other acts endangering or likely to endanger safe
navigation).

99
An offence under section 13 of that Act (offences involving threats).

100
An offence under Part Il of the Channel Tunnel (Security) Order 1994 (S.I. 1994/570) (offences
relating to Channel Tunnel trains and the tunnel system).

101
An offence under section 7 of the Criminal Law (Consolidation) (Scotland) Act 1995 (c. 39)
(procuring).

102
An offence under section 9 of that Act (permitting girl to use premises for intercourse).

103
An offence under section 11 of that Act (trading in prostitution and brothel-keeping).

104
An offence under section 12 of that Act (allowing child to be in brothel).

105
An offence under section 13(9) of that Act (living on earnings of male prostitution etc.).

106
An offence under section 50A of that Act (racially-aggravated harassment).

107
An offence under section 51 or 52 of the International Criminal Court Act 2001 (c. 17) (genocide,
crimes against humanity, war crimes and related offences), other than one involving murder.

108

An offence under section 1 of the International Criminal Court (Scotland) Act 2001 (asp 13)
(genocide, crimes against humanity, war crimes and related offences as specified in Schedule 1 to
that Act).

109
An offence under section 22 of the Criminal Justice (Scotland) Act 2003 (asp 7) (traffic in
prostitution etc.).

110
An offence to which section 74 of that Act applies (offences aggravated by religious prejudice).
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111
An offence under section 315 of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp
13) (ill-treatment and wilful neglect of mentally disordered person).

Northern Ireland

112
Murder.

113
Manslaughter.

114
Kidnapping.

115
Riot.

116
Affray.

117
False imprisonment.

118
An offence under section 4 of the Offences against the Person Act 1861 (c. 100) (soliciting murder).

119
An offence under section 16 of that Act (threats to kill).

120
An offence under section 18 of that Act (wounding with intent to cause grievous bodily harm).

121
An offence under section 20 of that Act (malicious wounding).

122
An offence under section 21 of that Act (attempting to choke, suffocate or strangle in order to
commit or assist in committing an indictable offence).

123
An offence under section 22 of that Act (using chloroform etc. to commit or assist in the committing
of any indictable offence).

124
An offence under section 23 of that Act (maliciously administering poison etc. so as to endanger
life or inflict grievous bodily harm).
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125
An offence under section 27 of that Act (abandoning children).

126
An offence under section 28 of that Act (causing bodily injury by explosives).

127
An offence under section 29 of that Act (using explosives etc. with intent to do grievous bodily
harm).

128
An offence under section 30 of that Act (placing explosives with intent to do bodily injury).

129
An offence under section 31 of that Act (setting spring guns etc. with intent to do grievous bodily
harm).

130
An offence under section 32 of that Act (endangering the safety of railway passengers).

131
An offence under section 35 of that Act (injuring persons by furious driving).

132
An offence under section 37 of that Act (assaulting officer preserving wreck).

133
An offence under section 47 of that Act of assault occasioning actual bodily harm.

134
An offence under section 2 of the Explosive Substances Act 1883 (c. 3) (causing explosion likely
to endanger life or property).

135
An offence under section 3 of that Act (attempt to cause explosion, or making or keeping explosive
with intent to endanger life or property).

136
An offence under section 25 of the Criminal Justice (Northern Ireland) Act 1945 (c. 15) (child
destruction).

137
An offence under section 1 of the Infanticide Act (Northern Ireland) 1939 (c. 5) (infanticide).

138
An offence under section 7(1)(b) of the Criminal Justice (Miscellaneous Provisions) Act (Northern
Ireland) 1968 (c. 28) (assault with intent to resist arrest).
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139
An offence under section 20 of the Children and Young Persons Act (Northern Ireland) 1968 (c.
34) (cruelty to children).

140
An offence under section 8 of the Theft Act (Northern Ireland) 1969 (c. 16) (robbery or assault
with intent to rob).

141

An offence under section 9 of that Act of burglary with intent to—
(@) inflict grievous bodily harm on a person, or
(b) do unlawful damage to a building or anythingin it.

142
An offence under section 10 of that Act (aggravated burglary).

143
An offence of arson under Article 3 of the Criminal Damage Northern Ireland) Order 1977 (S.1.
1977/426 (N.I. 4)).

144
An offence under Article 3(2) of that Order (destroying or damaging property) other than an offence
of arson.

145
An offence under Article 17 of the Firearms (Northern Ireland) Order 1981 (S.1. 1981/155 (N.I.
2)) (possession of firearm with intent to endanger life).

146
An offence under Article 17A of that Order (possession of firearm with intent to cause fear of
violence).

147
An offence under Article 18(1) of that Order (use of firearm to resist arrest).

148
An offence under Article 18(2) of that Order (possession of firearm at time of committing or being
arrested for an offence specified in Schedule 1 to that Order).

149
An offence under Article 19 of that Order (carrying afirearm with criminal intent).

150
An offence under section 1 of the Taking of Hostages Act 1982 (c. 28) (hostage-taking).

151
An offence under section 1 of the Aviation Security Act 1982 (c. 36) (hijacking).
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152
An offence under section 2 of that Act (destroying, damaging or endangering safety of aircraft).

153
An offence under section 3 of that ct (other acts endangering or likely to endanger safety of aircraft).

154
An offence under section 4 of that Act (offencesin relation to certain dangerous articles).

155
An offence under section 1 of the Prohibition of Female Circumcision Act 1985 (c. 38) (prohibition
of female circumcision).

156
An offence under Article 121 of the Mental Health (Northern Ireland) Order 1986 (S.1. 1986/595
(NL.I. 4) (ill-treatment of patients).

157
An offence under section 134 of the Criminal Justice Act 1988 (c. 33) (torture).

158
An offence under section 1 of the Aviation and Maritime Security Act 1990 (c. 31) (endangering
safety at aerodromes).

159
An offence under section 9 of that Act (hijacking of ships).

160
An offence under section 10 of that Act (seizing or exercising control of fixed platforms).

161
An offence under section 11 of that Act (destroying fixed platforms or endangering their safety).

162
An offence under section 12 of that Act (other acts endangering or likely to endanger safe
navigation).

163
An offence under section 13 of that Act (offences involving threats).

164
An offence under Article 9 of the Road Traffic (Northern Ireland) Order 1995 (S.1. 1995/2994 (N.I.
18)) (causing death or grievous bodily injury by dangerous driving).

165
An offence under Article 14 of that Order (causing death or grievous bodily injury by careless
driving when under the influence of drink or drugs).
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166
An offence under Article 6 of the Protection from Harassment (Northern Ireland) Order 1997 (S.1.
1997/1180 (N.I. 9) (putting people in fear of violence).

167
An offence under section 66 of the Police (Northern Ireland) Act 1998 (c. 32) (assaulting or
obstructing a constable etc.).

168
An offence under Part Il of the Channel Tunnel (Security) Order 1994 (S.I. 1994/570) (offences
relating to Channel Tunnel trains and the tunnel system).

169
An offence under section 51 or 52 of the International Criminal Court Act 2001 (c. 17) (genocide,
crimes against humanity, war crimes and related offences), other than one involving murder.

170
An offence under section 47 of this Act, where the victim or (as the case may be) other party was
17 or over.

171
An offence under any of sections 48 to 53 or 57 to 59 of thisAct.

Service offences

172
An offence under—
(@) section 70 of the Army Act 1955 (3 & 4 Eliz. 2 c. 18),
(b) section 70 of the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19), or
(c) section 42 of the Naval Discipline Act 1957 (c. 53),
of which the corresponding civil offence (within the meaning of that Act) is an offence under a
provision listed in any of paragraphs 1 to 63.

General

173
A reference in a preceding paragraph to an offence includes—
(@) areference to an attempt, conspiracy or incitement to commit that offence, and
(b) areferenceto aiding, abetting, counselling or procuring the commission of that offence.

174
A reference in a preceding paragraph to a person's age is a reference to his age at the time of the
offence.
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SCHEDULE 6
MINOR AND CONSEQUENTIAL AMENDMENTS
Section 139
Vagrancy Act 1824 (c. 83)

1
In section 4 of theVagrancy Act 1824 (rogues and vagabonds) except so far as extending to Northern
Ireland, omit the words from “every person wilfully” to “female”.

2
In section 4 of the Vagrancy Act 1824 as it extends to Northern Ireland, omit the words from
“wilfully, openly, lewdly” to “any female; or”.

Town Police Clauses Act 1847 (c. 89)

3
In section 28 of the Town Police Clauses Act 1847 (pendty for committing certain acts), omit
“Every person who wilfully and indecently exposes his person:”.

Offences against the Persons Act 1861 (c. 100)
4
In the Offences against the Person Act 1861, omit sections 61 and 62.

Criminal Law Amendment Act 1885 (c. 69)

5

In the Criminal Law Amendment Act 1885, omit—
(@) insection 2, subsections (2) to (4), and
(b) section 11.

Vagrancy Act 1898 (c. 39)
6
The Vagrancy Act 1898 ceases to have effect.

Children and Young Persons Act 1933 (c. 12)

7

In Schedule 1 to the Children and Young Persons Act 1933 (offences to which special provisions
of that Act apply), for the entry relating to offences under the Sexual Offences Act 1956 (c. 69)
substitute—
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“Any offence against a child or young person under any of sections 1 to 41, 47 to 53, 57 to
61, 66 and 67 of the Sexual OffencesAct 2003, or any attempt to commit such an offence.
Any offence under section 62 or 63 of the Sexua Offences Act 2003 where the intended
offence was an offence against a child or young person, or any attempt to commit such an
offence.”

Misiting Forces Act 1952 (c. 67)

8

(1) Paragraph 1 of the Schedule to the Visiting Forces Act 1952 (offences referred to in section 3
of that Act) isamended as follows.

(2) Before sub-paragraph (a) insert—

“(za) rape and buggery (offences under the law of Northern Ireland);”.
(3) In sub-paragraph (a), omit “rape” and “buggery”.
(4) In sub-paragraph (b), after paragraph (xii) insert—

“(xiii) Part 1 of the Sexual Offences Act 2003.”

Army Act 1955 (3 & 4 Eliz. 2 c. 18)

9
In section 70(4) of the Army Act 1955 (person not to be charged with an offence committed in the
United Kingdom where corresponding civil offence is within the subsection)—
(@) omit “or rape”, and
(b) after “International Criminal Court Act 2001” insert “or an offence under section 1 of
the Sexual Offences Act 2003 (rape)”.

Air Force Act 1955 (3 & 4 Eliz 2.c. 19)

10
In section 70(4) of the Air Force Act 1955 (person not to be charged with an offence committed
in the United Kingdom where corresponding civil offence is within the subsection)—
(@) omit “or rape”, and
(b) after “International Criminal Court Act 2001” insert “or an offence under section 1 of
the Sexual OffencesAct 2003 (rape)”.

Sexual Offences Act 1956 (c. 37)

11
In the Sexual Offences Act 1956, omit—
(@) sections1to7,9to 17,19 to 32 and 41 to 47 (offences), and
(b) in Schedule 2 (prosecution, punishment etc.), paragraphs 1 to 32.
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Naval Discipline Act 1957 (c. 53)

12
In section 48(2) of the Naval DisciplineAct 1957 (courts-martial not to have jurisdiction asregards
certain offences committed in the United Kingdom)—
(@) omit “or rape”, and
(b) before”committed on shore’ insert “ or an offence under section 1 of the Sexua Offences
Act 2003 (rape)”.

Mental Health Act 1959 (c. 72)

13
In the Mental Health Act 1959, omit sections 127 (amendment of Sexua Offences Act 1956) and
128 (sexual intercourse with patients).

Indecency with Children Act 1960 (c. 33)

14
The Indecency with Children Act 1960 ceases to have effect.

Sexual Offences Act 1967 (c. 60)

15
In the Sexual Offences Act 1967, omit the following—
(@) section 1 (amendment of law relating to homosexual actsin private),
(b) section 4 (procuring others to commit homosexual acts),
(c) section 5 (living on earnings of male prostitution),
(d) section 7 (timelimit on prosecutions),
(e) section 8 (restriction on prosecutions), and
(f) section 10 (past offences).

Firearms Act 1968 (c. 27)

16
In Schedule 1 to the Firearms Act 1968 (offences to which section 17(2) of that Act applies), for
paragraph 6 substitute—

“6.

Offences under any of the following provisions of the Sexual Offences Act 2003~
(@) section 1 (rape);
(b) section 2 (assault by penetration);
(c) section 4 (causing aperson to engagein sexual activity without consent), where
the activity caused involved penetration within subsection (4)(a) to (d) of that section;
(d) section 5 (rape of achild under 13);
(e) section 6 (assault of achild under 13 by penetration);
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(f) section 8 (causing or inciting a child under 13 to engage in sexual activity),
where an activity involving penetration within subsection (3)(a) to (d) of that section
was caused,

(g) section 30 (sexua activity with a person with a mental disorder impeding
choice), where the touching involved penetration within subsection (3)(a) to (d) of
that section;

(h) section 31 (causing or inciting aperson, with amental disorder impeding choice,
to engage in sexua activity), where an activity involving penetration within
subsection (3)(a) to (d) of that section was caused.”

Theft Act 1968 (c. 60)

17
In section 9 of the Theft Act 1968 (burglary), in subsection (2) omit “or raping any person”.

Children and Young Persons Act (Northern Ireland) 1968 (c. 34 (N.I.))

18
(1) The Children and Young Persons Act (Northern Ireland) 1968 is amended as follows.

(2) Insection 21 (causing or encouraging seduction or prostitution of girl under 17), omit—
(@) insubsection (1), “or the prostitution of,”, and
(b) insubsection (2), “or the prostitution of,” and “or who has become a prostitute,”.

(3) InSchedule 1 (offences against children and young persons to which special provisions of that
Act apply), at the end insert—

“Any offence against a child or young person under any of sections 15 to 19, 47 to 59, 66
and 67 of the Sexual Offences Act 2003 or any attempt to commit such an offence.”

Rehabilitation of Offenders Act 1974 (c. 53)

19
In section 7 of the Rehabilitation of Offenders Act 1974 (limitations on rehabilitation under that
Act), in subsection (2), for paragraph (bb) substitute—

“(bb) in any proceedings under Part 2 of the Sexual Offences Act 2003, or on
appeal from any such proceedings;”.

Sexual Offences (Amendment) Act 1976 (c. 82)

20

(1) The Sexua Offences (Amendment) Act 1976 is amended as follows.
(2) Insection 1 (meaning of “rape”), omit subsection (2).

(3) Insection 7 (citation, interpretation etc.)—
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(@) for subsection (2) substitute—

“(2) InthisAct—

(@ “arapeoffence” means any of the following—
(i) an offence under section 1 of the Sexua Offences Act 2003
(rape);
(i) an offence under section 2 of that Act (assault by penetration);
(iti) an offence under section 4 of that Act (causing a person to
engage in sexual activity without consent), where the activity caused
involved penetration within subsection (4)(a) to (d) of that section;
(iv) an offence under section 5 of that Act (rape of a child under
13);
(v) an offence under section 6 of that Act (assault of a child under
13 by penetration);
(vi) an offence under section 8 of that Act (causing or inciting a
child under 13 to engage in sexua activity), where an activity
involving penetration within subsection (3)(a) to (d) of that section
was caused,
(vii) an offence under section 30 of that Act (sexual activity with a
person with amental disorder impeding choice), where the touching
involved penetration within subsection (3)(a) to (d) of that section;
(vii) an offence under section 31 of that Act (causing or inciting a
person, with amental disorder impeding choice, to engage in sexual
activity), where an activity involving penetration within subsection
(3)(a) to (d) of that section was caused,;
(ix) an attempt, conspiracy or incitement to commit an offence
within any of paragraphs (i) to (vii);
(x) aiding, abetting, counselling or procuring the commission of
such an offence or an attempt to commit such an offence.

(b) theusein any provision of the word “man” without the addition of the

word “boy” does not prevent the provision applying to any person to whom

it would have applied if both words had been used, and similarly with the

words “woman” and “girl”.”;

(b) omit subsection (3).

Criminal Law Act 1977 (c. 45)

21
In the Criminal Law Act 1977, omit section 54 (inciting girl under 16 to have incestuous sexual
intercourse).

Internationally Protected Persons Act 1978 (c. 17)

22
In section 1 of the Internationally Protected Persons Act 1978 (attacks and threats of attacks on
protected persons)—
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(@) insubsection (1)(a)—
(i) omit “rape,”;
(if) after “Explosive SubstancesAct 1883 insert “or an offence listed in subsection
(1A)n ;

(b) after subsection (1) insert—

“(1A) The offences mentioned in subsection (1)(a) are-
(@) in Scotland or Northern Ireland, rape;
(b) an offence under section 1 or 2 of the Sexual Offences Act 2003;
(c) anoffenceunder section 4 of that Act, wherethe activity caused involved
penetration within subsection (4)(a) to (d) of that section;
(d) an offence under section 5 or 6 of that Act;
(e) an offence under section 8 of that Act, where an activity involving
penetration within subsection (3)(a) to (d) of that section was caused;
(f) an offence under section 30 of that Act, where the touching involved
penetration within subsection (3)(a) to (d) of that section;
(g) an offence under section 31 of that Act, where an activity involving
penetration within subsection (3)(a) to (d) of that section was caused.”

Suppression of Terrorism Act 1978 (c. 26)

23

(1) Schedule 1 to the Suppression of Terrorism Act 1978 (offences for the purposes of that Act)
Isamended as follows.

(2) In paragraph 3, after “Rape”’ insert “under the law of Scotland or Northern Ireland”.
(3) For paragraph 9 substitute—

“9.

An offence under any of the following provisions of the Sexual Offences Act 2003~
(@) sections1 or 2 (rape, assault by penetration);
(b) section 4 (causing aperson to engagein sexual activity without consent), where
the activity caused involved penetration within subsection (4)(a) to (d) of that section;
(c) section 5 or 6 (rape of a child under 13, assault of a child under 13 by
penetration);
(d) section 8 (causing or inciting a child under 13 to engage in sexual activity),
where an activity involving penetration within subsection (3)(a) to (d) of that section
was caused,
(e) section 30 (sexual activity with a person with a mental disorder impeding
choice), where the touching involved penetration within subsection (3)(a) to (d) of
that section;
(f) section 31 (causing or inciting aperson, with amental disorder impeding choice,
to engage in sexua activity), where an activity involving penetration within
subsection (3)(a) to (d) of that section was caused.”.
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Protection of Children Act 1978 (c. 37)

24
In section 1(1) of the Protection of Children Act 1978 (indecent photographs of children), at the
beginning insert “ Subject to sections 1A and 1B,".

Rehabilitation of Offenders (Northern Ireland) Order 1978 (SI. 1978/1908 (N.I. 27))

25
In Article 8 of the Rehabilitation of Offenders (Northern Ireland) Order 1978 (limitations on
rehabilitation under that Order), in paragraph (2), for sub-paragraph (bb) substitute—

“(bb) in any proceedings under Part 2 of the Sexual Offences Act 2003, or on
appeal from any such proceedings;”.

Magistrates Courts Act 1980 (c. 43)

26
(1) The Magistrates CourtsAct 1980 is amended as follows.

(2) In section 103 (evidence of persons under 14 in committal proceedings), in subsection (2)(c),
after “the Protection of Children Act 1978” insert “or Part 1 of the Sexual Offences Act 2003”.

(3) In Schedule 7 (consequential amendments), omit paragraph 18.

Criminal Justice Act 1982 (c. 48)

27
In the Criminal Justice Act 1982, in Part 2 of Schedule 1 (offences excluded from early release
provisions), after the entry relating to the Proceeds of Crime Act 2002 (c. 29) insert—

“SEXUAL OFFENCESACT 2003

Sections 1 and 2 (rape, assault by penetration).

Section 4 (causing a person to engage in sexual activity without consent), where the activity
caused involved penetration within subsection (4)(a) to (d) of that section.

Sections 5 and 6 (rape of achild under 13, assault of a child under 13 by penetration).
Section 8 (causing or inciting achild under 13 to engagein sexual activity), where an activity
involving penetration within subsection (3)(a) to (d) of that section was caused.

Section 30 (sexual activity with a person with a mental disorder impeding choice), where
the touching involved penetration within subsection (3)(a) to (d) of that section.

Section 31 (causing or inciting aperson, with amental disorder impeding choice, to engage
in sexual activity), where an activity involving penetration within subsection (3)(a) to (d)
of that section was caused.”
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Police and Criminal Evidence Act 1984 (c. 60)

28
(1) The Police and Criminal Evidence Act 1984 is amended as follows.

(2) Insection 80(7) (sexua offencesfor purposes of compellability of spouse), after “the Protection
of Children Act 1978” insert “or Part 1 of the Sexual OffencesAct 2003".

(3) In Schedule 1A (specific arrestable offences), after paragraph 26 insert—

“Sexua OffencesAct 2003

27.

An offence under—
(@) section 66 of the Sexual Offences Act 2003 (exposure);
(b) section 67 of that Act (voyeurism);
(c) section 69 of that Act (intercourse with an animal);
(d) section 70 of that Act (sexual penetration of acorpse); or
(e) section 71 of that Act (sexual activity in public lavatory).”

(4) In Part 2 of Schedule 5 (serious arrestable offences), after the entry relating to the Obscene
Publications Act 1959 (c. 66) insert—

“Sexua OffencesAct 2003

18.
Section 1 (rape).

19.
Section 2 (assault by penetration).

20.
Section 4 (causing a person to engage in sexual activity without consent), where the activity
caused involved penetration within subsection (4)(a) to (d) of that section.

21.
Section 5 (rape of achild under 13).

22.
Section 6 (assault of a child under 13 by penetration).

23.
Section 8 (causing or inciting achild under 13 to engage in sexua activity), where an activity
involving penetration within subsection (3)(a) to (d) of that section was caused.

24.
Section 30 (sexual activity with a person with a mental disorder impeding choice), where
the touching involved penetration within subsection (3)(a) to (d) of that section.
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25.

Section 31 (causing or inciting aperson, with amental disorder impeding choice, to engage
in sexual activity), where an activity involving penetration within subsection (3)(a) to (d)
of that section was caused.”

Criminal Justice Act 1988 (c. 33)

29
(1) The Criminal Justice Act 1988 is amended as follows.

(2) In section 32 (evidence through television links), in subsection (2)(c), after “the Protection of
Children Act 1978” insert “or Part 1 of the Sexual OffencesAct 2003".

(3) Insection 160(1) (possession of indecent photograph of child), at the beginning insert “ Subject
to subsection (1A),".

Criminal Justice Act 1991 (c. 53)

30

In section 34A of the Criminal Justice Act 1991 (power to rel ease short-term prisoners on licence),
in subsection (2)(da), for “Part | of the Sex Offenders Act 1997” substitute “Part 2 of the Sexua
Offences Act 2003”.

Sexual Offences (Amendment) Act 1992 (c.34)

31

(1) Section 2 of the Sexual Offences (Amendment) Act 1992 (offences to which that Act applies)
Isamended as follows.

(2) Insubsection (1) (England and Wales)—
(@) after paragraph (d) insert—

“(da) any offence under any of the provisions of Part 1 of the Sexual
Offences Act 2003 except section 64, 65, 69 or 71,
(b) in paragraph (e) for “(d)” substitute “(da)”.

(3) Insubsection (3) (Northern Ireland)—
() after paragraph (hh) insert—

“(ha) any offence under any of sections 15 to 21, 47 to 53, 57 to 59, 66,
67, 70 and 72 of the Sexual OffencesAct 2003.”;

(b) inparagraph (i) for “(hh)” substitute “(ha)”.
Criminal Justice and Public Order Act 1994 (c. 33)

32
(1) The Criminal Justice and Public Order Act 1994 is amended as follows.
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(2) Insection 25 (no bail if previous conviction for certain offences), for subsection (2)(d) and (€)
substitute—

“(d) rape under the law of Scotland or Northern Ireland;

(e) an offence under section 1 of the Sexual Offences Act 1956 (rape);

(f) an offence under section 1 of the Sexua OffencesAct 2003 (rape);

(g) an offence under section 2 of that Act (assault by penetration);

(h) an offence under section 4 of that Act (causing a person to engage in sexual
activity without consent), where the activity caused involved penetration within
subsection (4)(a) to (d) of that section;

(i) anoffence under section 5 of that Act (rape of achild under 13);

() anoffence under section 6 of that Act (assault of achild under 13 by penetration);
(k) an offence under section 8 of that Act (causing or inciting a child under 13 to
engagein sexual activity), where an activity involving penetration within subsection
(3)(a) to (d) of that section was caused,;

(1) an offence under section 30 of that Act (sexua activity with a person with a
mental disorder impeding choice), where the touching involved penetration within
subsection (3)(a) to (d) of that section;

(m) an offence under section 31 of that Act (causing or inciting a person, with a
mental disorder impeding choice, to engage in sexua activity), where an activity
involving penetration within subsection (3)(a) to (d) of that section was caused,;

(n) an attempt to commit an offence within any of paragraphs (d) to (m).”

(3) Omit sections 142 to 144.
(4) In Schedule 10 (consequential amendments) omit paragraphs 26 and 35(2) and (4).

Criminal Law (Consolidation) (Scotland) Act 1995 (c. 39)

33
In section 5(6) of the Criminal Law (Consolidation) (Scotland) Act 1995 (which relatesto construing
the expression “alike offence”), after paragraph (c) insert

or
(cc) any of sections 9 to 14 of the Sexual Offences Act 2003;”.

Criminal Injuries Compensation Act 1995 (c. 53)

34
In section 11 of the Criminal Injuries Compensation Act 1995 (approval by parliament of certain
aterations to the Tariff or provisions of the Scheme)—
(@) insubsection (3)(d), after “rape”’ insert “or an offence under section 30 of the Sexual
Offences Act 2003,
(b) after subsection (8) insert—

“(9) In subsection (3)“rape’, in relation to anything done in England and Wales,
means an offence under section 1 or 5 of the Sexual Offences Act 2003.”
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Sexual Offences (Conspiracy and Incitement) Act 1996 (c.29)

35
In the Schedul e to the Sexual Offences (Conspiracy and Incitement) Act 1996 (sexual offencesfor
the purposes of that Act), in paragraph 1—

(@) for sub-paragraph (1)(b) substitute—

“(b) an offence under any of sections 1to 12, 14 and 15 to 26 of the Sexual
Offences Act 2003.";
(b) insub-paragraph (2), for “In sub-paragraph (1)(a), sub-paragraphs (i), (iv), (v) and (vi)
do” substitute “ Sub-paragraph (1)(b) does’.

Sexual Offences (Protected Material) Act 1997 (c. 39)

36
In the Schedule to the Sexua Offences (Protected Material) Act 1997 (sexual offences for the
purposes of that Act)—

(@) after paragraph 5 insert—

“BA.
Any offence under any provision of Part 1 of the Sexual Offences Act 2003 except
section 64, 65, 69 or 71.”;

(b) inparagraph 6, for “1to 5" substitute “5 and 5A”.

Sex Offenders Act 1997 (c. 51)

37
The Sex Offenders Act 1997 ceases to have effect.

Crime and Disorder Act 1998 (c. 37)

38
(1) The Crime and Disorder Act 1998 is amended as follows.
(2) Omit sections 2, 2A, 2B and 3 (sex offender orders and interim orders).

(3) In section 4 (appeals against orders)—
(@) insubsection (1), omit “asex offender order or an order under section 2A above’, and
(b) insubsection (3), omit “or 2(6) above’.

(4) Omit section 20.

(5) Insection 21 (procedural provisions with respect to orders)—
(@) omit subsection (2);
(b) in subsection (4)—
(i) omit“or (2)"; and
(it) for “either of those subsections’ substitute “that subsection”;
(c) insubsection (5), omit “or 20”;
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(d) insubsection (6), omit “and sex offender orders’ and “or 20(4)(a)";
(e) insubsection (7)(b)(i), omit “or, as the case may be, chief constable’;
(f) omit subsections (7A) and (7B); and

(9) insubsection (10), omit “or 20".

(6) Omit section 21A.
(7) In section 22 (offences in connection with breach of orders), omit subsections (6) and (7).

(8) In Schedule 8 (minor and consequential amendments), omit paragraph 144.

Criminal Justice (Children) (Northern Ireland) Order 1998 (SI. 1998/1504 (N.I. 9))

39

In paragraph 1 of Schedule 1 to the Criminal Justice (Children) (Northern Ireland) Order 1998—
(@) omit sub-paragraphs (c), (e) and (j);
(b) after sub-paragraph (1) insert—

“(m) Section 69 of the Sexual Offences Act 2003.”

Criminal Justice (Northern Ireland) Order 1998 (S.I. 1998/2839 (N.1. 20))

40
In the Criminal Justice (Northern Ireland) Order 1998, omit Articles 6, 6A, 6B and 7.

Youth Justice and Criminal Evidence Act 1999 (c. 23)

41
(1) TheYouth Justice and Criminal Evidence Act 1999 is amended as follows.

(2) In section 35 (cross examination of child witnesses), in subsection (3)(a), after sub-paragraph
(V) insert

or
(vi) Part 1 of the Sexua OffencesAct 2003;”.

(3) Insection 62 (meaning of “sexual offence” etc.), for subsection (1) substitute—
“(1) InthisPart “sexual offence” means any offence under Part 1 of the Sexual Offences
Act 2003”
Criminal Evidence (Northern Ireland) Order 1999 (S.1. 1999/2789 (N.I. 8))

42
(1) The Criminal Evidence (Northern Ireland) Order 1999 is amended as follows.
(2) InArticle 3(1) (meaning of “sexual offence”), after sub-paragraph (gg) insert—
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“(ga) any offence under any of sections 15 to 21, 47 to 53, 57 to 59, 66, 67, and
70 to 72 of the Sexual Offences Act 2003.”

(3) InArticle 23 (protection of child complainants and other child witnesses)—

43

(@) inparagraph (3), after sub-paragraph (c) insert—

“(cc) any offence under any of sections 15 to 21, 47 to 53, 57 to 59, 66 to
72 of the Sexual OffencesAct 2003;";

(b) in paragraph (4)(a), after “(3)(a)” insert “or (cc)”.

Powers of Criminal Courts (Sentencing) Act 2000 (c. 6)

(1) The Powers of Criminal Courts (Sentencing) Act 2000 is amended as follows.

(2) Insection 91 (power to detain offenders under 18 convicted of certain offences), for subsection
(1)(b) and (c) substitute—

“(b) an offence under section 3 of the Sexua Offences Act 2003 (in this section,
“the 2003 Act”) (sexual assault); or

(c) an offence under section 13 of the 2003 Act (child sex offences committed by
children or young persons); or

(d) an offence under section 25 of the 2003 Act (sexual activity with achild family
member); or

(e) an offence under section 26 of the 2003 Act (inciting a child family member
to engage in sexual activity).”

(3) Insection 109 (life sentence for second serious offence), in subsection (5), after paragraph (f)

insert—

“(fa) an offence under section 1 or 2 of the Sexual Offences Act 2003 (in this
section, “the 2003 Act”) (rape, assault by penetration);

(fb) an offence under section 4 of the 2003 Act (causing a person to engage in
sexual activity without consent), where the activity caused involved penetration
within subsection (4)(a) to (d) of that section;

(fc) an offence under section 5 or 6 of the 2003 Act (rape of a child under 13,
assault of achild under 13 by penetration);

(fd) an offence under section 8 of the 2003 Act (causing or inciting a child under
13 to engage in sexua activity), where an activity involving penetration within
subsection (3)(a) to (d) of that section was caused,;

(fe) an offence under section 30 of the 2003 Act (sexual activity with aperson with
amental disorder impeding choice), where the touching involved penetration within
subsection (3)(a) to (d) of that section;

(ff) an offence under section 31 of the 2003 Act (causing or inciting a person, with
amental disorder impeding choice, to engage in sexual activity), where an activity
involving penetration within subsection (3)(a) to (d) of that section was caused,;
(fg) an attempt to commit an offence within any of paragraphs (fa) to (ff);”.

(4) Insection 161 (definition of “sexual offence” etc.), in subsection (2)—
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(@) after paragraph (f) insert—

“(fa) an offence under any provision of Part 1 of the Sexual Offences Act
2003 except section 52, 53 or 71;”;
(b) inparagraph (g), for “(a) to (f)” substitute “(f) and (fa)”.

(5) In Schedule 9 (consequential amendments), omit paragraphs 189, 190 and 193.

Criminal Justice and Courts Services Act 2000 (c. 43)

44
(1) The Criminal Justice and Courts Services Act 2000 is amended as follows.
(2) Omit sections 39 and 66.

(3) Insection 68 (sexual and violent offendersfor the purposes of risk assessment etc.), in subsection
(2), for “Part | of the Sex OffendersAct 1997” substitute “Part 2 of the Sexual OffencesAct 2003”.

(4) Insection 69 (duties of local probation boards in connection with victims of certain offences),
in subsection (8)(b), for “Part | of the Sex Offenders Act 1997” substitute “Part 2 of the Sexua
Offences Act 2003”.

(5) In Schedule 4 (offences against children for the purposes of disqualification orders)—
(@) inparagraph 1, for sub-paragraph (m) substitute—

“(m) an offence under any of sections 5 to 26 and 47 to 50 of the Sexual
Offences Act 2003 (offences against children).”;
(b) in paragraph 2, for sub-paragraph (n) substitute—

“(n) an offence under any of sections 1 to 4, 30 to 41, 52, 53, 57 to 61, 66
and 67 of the Sexual OffencesAct 2003.”;
(c) inparagraph 3, after sub-paragraph (s) insert—

“(sa) he commits an offence under section 62 or 63 of the Sexual Offences
Act 2003 (committing an offence or trespassing with intent to commit a
sexual offence) in a case where the intended offence was an offence against
achild.”

(6) Omit Schedule 5.

Sexual Offences (Amendment) Act 2000 (c. 44)

45
(1) The Sexua Offences (Amendment) Act 2000 is amended as follows.

(2) Insection 1 (reduction in age at which certain sexual acts are lawful), omit subsections (1) and
2.
(3) In section 2 (defences available to persons under age), omit subsections (1) to (3).

(4) Omit sections 3 and 4 (abuse of position of trust) except so far as extending to Scotland.
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(5) Omit section 5 (notification requirements for offenders under section 3).

(6) In section 6 (meaning of “sexual offence” for the purposes of certain enactments), omit
subsection (1).

Proceeds of Crime Act 2002 (c. 29)

46
(1) The Proceeds of CrimeAct 2002 is amended as follows.

(2) In paragraph 4 of Schedule 2 (lifestyle offences. England and Wales), for sub-paragraph (2)
substitute—

“(2) Anoffenceunder any of sections57 to 59 of the Sexual OffencesAct 2003 (trafficking
for sexual exploitation).”

(3) For paragraph 8 of that Schedul e substitute—

“Prostitution and child sex

8

(1) An offence under section 33 or 34 of the Sexual Offences Act 1956 (keeping or letting
premises for use as a brothel).

(2) An offence under any of the following provisions of the Sexual Offences Act 2003~
(@) section 14 (arranging or facilitating commission of a child sex offence);
(b) section 48 (causing or inciting child prostitution or pornography);
(c) section 49 (controlling a child prostitute or a child involved in pornography);
(d) section 50 (arranging or facilitating child prostitution or pornography);
(e) section 52 (causing or inciting prostitution for gain);
(f) section 53 (controlling prostitution for gain).”

(4) In paragraph 4 of Schedule 5 (lifestyle offences. Northern Ireland), for sub-paragraph (2)
substitute—

“(2) Anoffenceunder any of sections57 to 59 of the Sexual OffencesAct 2003 (trafficking
for sexual exploitation).”

(5) In paragraph 8 of that Schedule-
(@) after sub-paragraph (1) insert—

“(1A) An offence under any of the following provisions of the Sexual Offences
Act 2003~
(@) section 48 (causing or inciting child prostitution or pornography);
(b) section 49 (controlling a child prostitute or a child involved in
pornography);
(c) section 50 (arranging or facilitating child prostitution or pornography);
(d) section 52 (causing or inciting prostitution for gain);
(e) section 53 (controlling prostitution for gain).”;
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(b) omit sub-paragraphs (2) to (5).

Adoption and Children Act 2002 (c. 38)

47
In section 74 of the Adoption and Children Act 2002 (status conferred by adoption not to apply for
the purposes of certain enactments), in subsection (1) for paragraphs (b) and (c) substitute

or
(b) sections 64 and 65 of the Sexual OffencesAct 2003 (sex with an adult relative).”

Nationality, Asylum and Immigration Act 2002 (c. 41)

48
In the Nationality, Asylum and Immigration Act 2002, omit sections 145 and 146 (traffic in
prostitution).

Criminal Justice (Scotland) Act 2003 (asp 7)

49

In section 21(9) of the Criminal Justice (Scotland) Act 2003 (power of adjournment where person
convicted of sexual offence or offence disclosing significant sexual aspects to behaviour in
committing it), for the words from “— (a) “three weeks’” to “each case” substitute ““four weeks’
there were”.

Protection of Children and Vulnerable Adults (Northern Ireland) Order 2003(S.1. 2003/417 (N.1.
4))

50
In paragraph 1 of Schedule 1 to the Protection of Children and VVulnerable Adults (Northern Ireland)
Order 2003, after sub-paragraph (n) insert—

“(0) any offence under any of sections 15to 21 and 47 to 50 of the Sexual Offences
Act 2003.".

Access to Justice (Northern Ireland) Order 2003 (S.I. 2003/435 (N.I. 10))

51

In Schedule 2 to the Access to Justice (Northern Ireland) Order 2003, in paragraph 2(d)—
(@) omit sub-paragraph (x),
(b) omit “or” at the end of sub-paragraph (xi),
(c) attheend of sub-paragraph (xii) insert

or
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(xiii) under section 89, 90, 97, 100, 104, 108, 109, 114, 118, 123, 125 or
126 of the Sexual Offences Act 2003,”.

Criminal Justice (Northern Ireland) Order 2003 (S.I. 2003/1247 (N.1. 13))

52

In the Criminal Justice (Northern Ireland) Order 2003, omit—
(@) inArticle 19(4), sub-paragraph (a) and

(b) in Schedulel,

paragraphs 1, 2, 20 and 21.

SCHEDULE 7
REPEALSAND REVOCATIONS

Section 140

Reference

Extent of repeal or revocation

Vagrancy Act 1824 (c. 83)

In section 4 except so far as extending to Northern Ireland, the words from “every
person wilfully” to “female’.

In section 4 as it extends to Northern Ireland, the words from “wilfully, openly,
lewdly” to “any female; or”.

Town Police Clauses Act 1847
(c. 89)

In section 28 the words “every person who wilfully and indecently exposes his
person:”.

Offences Against the Person
Act 1861 (c. 100)

Sections 61 and 62.

Criminal Law Amendment Act | Section 2(2) to (4).
1885 (c. 69) Section 11.
Vagrancy Act 1898 (c. 39) The whole Act.

Criminal Law Amendment Act
1912 (c. 20)

Section 7.

Visiting ForcesAct 1952 (c. 67)

In the Schedule, in paragraph 1(a) the words “rape, buggery”; paragraph 1(b)(viii).

Army Act 1955 (3 & 4 Eliz. 2
c. 18)

In section 70(4), the words “ or rape”.

Air ForceAct 1955 (3 & 4 Eliz.
2c.19)

In section 70(4), the words “ or rape”.

Sexual Offences Act 1956 (c.
69)

Sections1to 7.

Sections9to 17.

Sections 19 to 32.

Sections 41 to 47.

In Schedule 2, paragraphs 1 to 32.

Naval Discipline Act 1957 (c.
53)

In section 48(2), the words “ or rape”.

Mental Health Act 1959 (c. 72)

Sections 127 and 128.

Indecency with Children Act
1960 (c. 33)

The whole Act.

Sexual Offences Act 1967 (c.
60)

Section 1.
Section 4.
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Extent of repeal or revocation

Section 5.
Sections 7 and 8.
Section 10.

Theft Act 1968 (c. 60)

In section 9(2), the words “or raping any person”.

Children and Young Persons
Act (Northern Ireland) 1968 (c.
34 (N.1.))

In section 21, in subsection (1) the words “ or the prostitution of,” and in subsection
(2) the words “or the prostitution of,” and “or who has become a prostitute,”.

Criminal Justice Act 1972 (c.
71)

Section 48.

National  Health  Service
Reorganisation Act 1973 (c. 32)

In Schedule 4, paragraph 92.

Sexual Offences (Amendment)
Act 1976 (c. 82)

Section 1(2).
Section 7(3).

Criminal Law Act 1977 (c. 45)

Section 54.

National Health Service Act
1977 (c. 49)

In Schedule 15, paragraph 29.

Internationally Protected
PersonsAct 1978 (c. 17)

In section 1(1)(a), the word “rape,”.

Suppression of Terrorism Act
1978 (c. 26)

In section 4(1)(a), the word “11,".
In Schedule 1, paragraph 11.

Magistrates Courts Act 1980
(c. 43)

In section 103(2)(c), the words from “the Indecency with Children Act 1960” to “ 1977
or'.

In Schedule 1, paragraphs 23, 27 and 32.

In Schedule 7, paragraph 18.

Criminal AttemptsAct 1981 (c.
47)

In section 4(5), paragraph (a) and the word “and” immediately after it.

Magistrates Courts (Northern
Ireland) Order 1981 (SlI.
1981/1675 (N.1. 26))

In Article 29(1), the words from “or with an offence under section 1(1)(b) of the
Vagrancy Act 1898” to “homosexual act”.
In Schedule 2, paragraphs 5(c), 10(c) and 22.

Criminal Justice Act 1982 (c.
48)

In Schedule 1, in Part 1, paragraph 2, and in Part 2, the cross-heading immediately
before paragraph 12, and paragraphs 12 to 14.

Mental Health (Amendment)
Act 1982 (c. 51)

In Schedule 3, paragraphs 29 and 34.

Homosexual Offences
(Northern Ireland) Order 1982
(S.1. 1982/1536 (N.I. 19))

In Article 2(2), in the definition of “homosexual act”, the words from “, an act of
gross indecency” to the end.

Article 3.

Article 7.

Article 8.

Article 10(2)(a) and (b).

InArticle 11(1), the words“, or gross indecency with,”.

Article 12(1).

Article 13.

In the Schedule, paragraphs 3, 4 and 7.

Mental Health Act 1983 (c. 20)

In Schedule 4, paragraph 15.

Police and Criminal Evidence
Act 1984 (c. 60)

In section 80(7), the words from “the Sexual OffencesAct 1956” to “1977 or”.
In Schedule 1A, paragraph 4 and the cross-heading immediately before it.

In Part 1 of Schedule 5, paragraphs 4 and 6 to 8.

In Part 2 of Schedule 5, paragraph 2 and the cross-heading immediately before it.
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Extent of repeal or revocation

In Part 1 of Schedule 6, paragraph 9.

Sexual Offences Act 1985 (c.
44)

Section 3.
Section 4(2) and (3).
Section 5(2).

Mental Hedth (Northern
Ireland) Order 1986 (S.l.
1986/595 (N.1. 4))

In Schedule 5, in Part 11, the entry relating to the Homosexual Offences (Northern
Ireland) Order 1982.

Criminal Justice Act 1988 (c.
33)

In section 32(2)(c), the words from “the Sexual OffencesAct 1956” to “1977 or”.

Children Act 1989 (c. 49)

In Schedule 12, paragraphs 11 to 14 and 16.

Criminal Justice and Public|Sections 142 to 144.
Order Act 1994 (c. 33) In Schedule 10, paragraphs 26 and 35(2) and (4).
Criminal  Procedure  and|Section 56(2)(a).

Investigations Act 1996 (c. 25)

Sexual Offences (Conspiracy
and Incitement) Act 1996 (c.
29)

In the Schedule, paragraph 1(1)(a).

Sexual Offences (Protected
Material) Act 1997 (c. 39)

In the Schedule, paragraphs 1 to 4.

Crime (Sentences) Act 1997 (c.
43)

Section 52.

Sex OffendersAct 1997 (c. 51)

The whole Act.

Crime and Disorder Act 1998
(c. 37)

Sections 2, 2A, 2B and 3.

In section 4, in subsection (1) the words “, a sex offender order or an order under
section 2A above” and in subsection (3) the words “or 2(6) above”.

Section 20.

In Section 21, subsection (2); in subsection (4), thewords “or (2)"; in subsection (5),
the words “or 20”; in subsection (6), the words “and sex offender orders’” and “or
20(4)(@)"; in subsection (7)(b)(i), thewords“ or, as the case may be, chief constable’;
subsections (7A) and (7B); and in subsection (10), the words “or 20".

Section 21A.

Section 22(6) and (7).

In Schedule 8, paragraphs 36 and 144.

Criminal Justice (Children)
(Northern Ireland) Order 1998
(S.I.1998/1504 (N.I. 9))

In Schedule 1, paragraph 1(c), () and (j).

Criminal Justice (Northern
Ireland) Order 1998 (S.l.
1998/2839 (N.I. 20)).

Articles 6, 6A, 6B and 7.

Youth Justice and Criminal
Evidence Act 1999 (c. 23)

In section 35(3)(a), sub-paragraphs (i) to (iv).

Powers of Crimina Courts
(Sentencing) Act 2000 (c. 6)

Section 161(2)(a) to (e).
In Schedule 9, paragraphs 189, 190 and 193.

Care StandardsAct 2000 (c. 14)

In Schedule 4, paragraph 2.

Crimina Justice and Courts
ServicesAct 2000 (c. 43)

Section 39.
Section 66.
In Schedule 4, paragraphs 1(c) to (i), 2(g) to (m) and 3(b) to (r).
Schedule 5.
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Reference Extent of repeal or revocation

Sexual Offences (Amendment) | Section 1(1), (2) and (4).

Act 2000 (c. 44) Section 2(1) to (3) and (5).
Sections 3 and 4 except so far as extending to Scotland.
Section 5.
Section 6(1).

Armed ForcesAct 2001 (c. 19)|In Schedule 6, paragraphs 2 and 59.

Proceeds of CrimeAct 2002 (c. |In Schedule 5, paragraph 8(2) to (5).
29)

Police Reform Act 2002 (c. 30) | Sections 67 to 74.

Nationality, Immigration and|Sections 145 and 146.
Asylum Act 2002 (c. 41)

Access to Justice (Northern|In Schedule 2, in paragraph 2(d), sub-paragraph (x) and the word “or” at the end of
Ireland) Order 2003 (S.l.|sub-paragraph (xi).
2003/435 (N.I. 10))

Criminal Justice (Northern{InArticle 19(4), sub-paragraph (a).
Ireland) Order 2003 (S..|In Schedule 1, paragraphs 1, 2, 20 and 21.
2003/1247 (N.I. 13))

EXPLANATORY NOTES

(Thisnote is not part of the Order)
INTRODUCTION

1. These explanatory notes relate to the Sexual Offences Act 2003 which received Royal Assent
on 20 November 2003. They have been prepared by the Home Office in order to assist the reader
in understanding theAct. They do not form part of the Act and have not been endorsed by Parliament.

2. The notes need to be read in conjunction with the act. they are not, and are not meant to be, a
comprehensive description of the act. so where a section or part of a section does not seem to require
any explanation or comment, none is given.

3. Part 1 of the Act extends only to England and Wales, with the exception of sections 15-24,
46-54, 5760, 66 to 72, 78 and 79 which extend to Northern Ireland. Part 2 of the Act extends to
England, Wales, Northern Ireland and, save for sections 93 and 123129, Scotland.

BACKGROUND

4. The Government published the White Paper Protecting the Public: strengthening protection
against sex offenders and reforming the law on sexual offences (Cm 5668) in November 2002. It
Is available on the Home Office website at www.sexual offencesbill.homeoffice.gov.uk. The White
Paper set out the Government's intentions for reforming the law on sexual offences and for
strengthening measures to protect the public from sexual offending. The Government's proposals
were based on the recommendations made by two review teams and subsequent public consultation.
The recommendations made by the review teams were published in two documents: Review ofPart
1 of the Sex Offenders Act 1997 (2001) and Setting the Boundaries (2000).
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SUMMARY
5. TheAct isin three Parts:

6. Part 1 makes new provision about sexual offences. It coversthe non-consensual offences of rape,
assault by penetration, sexua assault and causing a person to engage in sexua activity without
consent. It defines “consent” and “sexual” and sets out evidential and conclusive presumptions
about consent. It covers child sex offences and offences involving an abuse of a position of trust
towardsachild. Familial child sex offences and offencesinvolving adult relatives are provided for,
as are offences designed to give protection to persons with amental disorder. The age of a“child’
in the Protection of Children Act 1978 has been amended to 18, and defences are provided for in
limited caseswherethe childis 16 or over and the defendant isthe child's partner. A limited defence
Is also introduced to the offence of “making” an indecent photograph or pseudo-photograph of a
child where the purpose of the “making” isto combat crime. This Part also covers offencesrelating
to prostitution, child pornography, and trafficking. It provides for preparatory offences, such as
administering a substance with intent to commit a sexual offence, and a number of miscellaneous
offences, such as voyeurism and intercourse with an animal. Section 72 provides that there is
extra-territorial jurisdiction for many acts which, if committed in England and Wales or Northern
Ireland, would amount to offences under Part 1 committed against a child under 16 or (in the case
of Northern Ireland) under 17. The Part extends to England and Wales and some provisions also
extend to Northern Ireland.

7. Part 2 contains measures for protecting the public from sexual harm. Part 1 of the Sex Offenders
Act 1997 has been re-enacted with a number of amendments. A notification order enabling the
notification requirements to be applied to offenders with convictions abroad has been created. Sex
offender orders (s.2 of Crime and Disorder Act 1998) and restraining orders (s.5 of Sex Offenders
Act 1997) have been combined into anew civil preventative order — a sexual offences prevention
order. Risk of sexual harm orders, specifically designed to protect children from sexual harm, have
been created, as have foreign travel orders, which can be used to prevent an offender with a
conviction for asex offence against achild from travelling to countrieswhere heisat risk of abusing
children. Part 2 extends to England and Wales and Northern Ireland, and, save for Schedule 4 and
the risk of sexual harm orders, to Scotland.

8. Part 3 contains genera provisions relating to the Act, including minor and consequential
amendments and commencement provisions.

TERRITORIAL APPLICATION: WALES

9. The Act does not affect the powers of the National Assembly for Wales.
COMMENTARY ON SECTIONS

Part 1: Sexual Offences

Section 1. Rape

10. Section 1 makes it an offence for a person (A) intentionally to penetrate with his penis the
vagina, anus or mouth of another person (B) without that person's consent if A does not reasonably
believe that B consents. Subsection (2) provides that whether a belief in consent is reasonable is
to be determined having regard to al the circumstances, including any stepsA hastaken to ascertain
whether B consents. This and the offence in section 5 are the only offences that can only be
committed by amale, because they relate to penile penetration. Subsection (3) providesthat sections
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75 and 76 apply to thisoffence. Sections 75 and 76 deal with evidential and conclusive presumptions
about consent.

Section 2: Assault by penetration

11. Section 2 covers the situation where a person (A) intentionally penetrates the vagina or anus
of another person (B). The offence is committed where the penetration is by apart of A's body (for
example, a finger) or anything else, (for example, a bottle); where the penetration is sexual (as
defined in section 78), so that it excludes, for example, intimate searches and medical procedures;
where B does not consent to the penetration; and where A does not reasonably believe that B
consents. What is said in the note to section 1 about whether a belief in consent is reasonable aso
applies here. This and al subsequent offences in the Bill save the offence at section 5 can be
committed by amale or female, against amale or female. Subsection (3) provides that sections 75
and 76 apply to this offence. Sections 75 and 76 deal with evidential and conclusive presumptions
about consent.

Section 3: Sexual assault

12. Section 3 makes it an offence for a person (A) intentionally to touch sexually another person
(B) without that person's consent, if he does not reasonably believe that B consents. What is said
inthe note to section 1 about whether abelief in consent isreasonable a so applies here. The meaning
of “touching” is explained at section 79(8); “sexua”is defined at section 78. The effect of these
sections is that the offence covers a wide range of behaviour including, for example, rubbing up
against someone's private parts through the person’s clothes for sexual gratification. Subsection (3)
provides that sections 75 and 76 apply to this offence. Sections 75 and 76 deal with evidential and
conclusive presumptions about consent.

Section 4: Causing a person to engage in sexual activity without consent

13. Section 4 makes it an offence for a person (A) intentionally to cause another person (B) to
engage in sexual activity (as defined in section 78) without that person's consent, if he does not
reasonably believe that B consents. What is said in the note to section 1 about whether a belief in
consent is reasonable also applies here. A may cause B to engage in sexua activity with A (for
example, a woman who compels a man to penetrate her); on B himself (for example, where one
person forces someone else to masturbate himself); or with another person (for example, where
one person makes someone else masturbate a third person). Subsection (3) provides that sections
75 and 76 apply to thisoffence. Sections 75 and 76 deal with evidential and conclusive presumptions
about consent.

Section 5: Rape of a child under 13

14. Section 5 makes it an offence for a person intentionally to penetrate with his penis the vagina,
anus or mouth of a child under the age of 13. Whether or not the child consented to this act is
irrelevant.

Section 6: Assault of a child under 13 by penetration

15. Section 6 makesit an offence for a person intentionally to penetrate sexually the vaginaor anus
of achild under the age of 13 with a part of hisbody, such as afinger, or with anything else, such
as bottle or other object. The penetration must be sexual, as defined in section 78. Whether or not
the child consented to the act isirrelevant.

Section 7: Sexual assault of a child under 13
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16. Section 7 makes it an offence for a person to touch sexually a child under the age of 13. The
meanings of “touching” and “sexual” are the same as for section 3. Whether or not the child
consented to the act isirrelevant.

Section 8: Causing or inciting a child under 13 to engage in sexual activity

17. Section 8 makes it an offence for a person intentionally to cause or incite a child under the age
of 13to engagein sexual activity. In relation to caused sexual activity, the offence covers the same
Situations as does the offence under section 4 except that, for this offence, whether or not the child
consented to engaging in the sexual activity is irrelevant. This section also covers the situation
where incitement takes place but the sexual activity itself does not. For example, a person may
incite a child to engage in sexual activity with him (for example, where a person incites the child
to masturbate him), or on the child himself (for example, where a person incites the child to strip)
or with athird person (for example, where someone incites the child to have sexual intercourse
with hisfriend).

Section 9: Sexual activity with a child

18. Section 9 makes it an offence for aperson (A) aged 18 or over to intentionally engagein sexua
touching of achild under 16. Wherethe child isaged 13 or over but under 16, the prosecution must
prove that A did not reasonably believe that he was 16 or over. “Touching” is explained at section
79(8) and covers all forms of physical contact including penetration; “sexual”is defined at section
78. Whether or not the child consented to the activity isirrelevant.

Section 10: Causing or inciting a child to engage in sexual activity

19. Section 10 makesit an offence for a person (A) aged 18 or over, intentionally to cause or incite
a child aged under 16 to engage in sexua activity (as defined at section 78). Where the child is
aged 13 or over, but under 16, the prosecution must prove that A did not reasonably believe that
he was 16 or over. The sexual activity which is caused or incited may be activity with A (for
example, where A causes or incites the child to have sexua intercourse with him), on the child
himself (for example, where A causes or incites the child to strip for A's sexual gratification) or
with a third person (for example, where A causes or incites the child to have sexual intercourse
with A's friend). The incitement constitutes an offence whether or not the activity incited actually
takes place. Whether or not the child consented to the activity caused or incited, or to theincitement,
Isirrelevant.

Section 11: Engaging in sexual activity in the presence of a child

20. Section 11 makesit an offencefor aperson (A) aged 18 or over intentionally to engagein sexual
activity (asdefined in section 78), in order to gain sexual gratification, when achild aged under 16
Ispresent or in aplace from which A can be observed. Where the child isaged 13 or over but under
16, the prosecution must provethat A did not reasonably believethat he was 16 or over. The offence
Is committed if A knows or believes that the child is aware that he is engaging in the activity or
intendsthat the child should be aware of this. This offence would cover, for example, A masturbating
himself in front of a child, or A masturbating himself in the presence of the child to whom heis
describing what he is doing, perhaps because the child is covering his face. It would also cover the
situation where A performs a sexual act in a place where he knows that he can be seen by a child,
for example via awebcam.

Section 12: Causing a child to watch a sexual act
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21. Section 12 makes it an offence for a person (A) intentionally to cause a child aged under 16,
for the purpose of the sexual gratification of A, to watch athird person engaging in sexual activity
or to look at an image of a person engaging in sexual activity. Where the child is aged 13 or over
but under 16, the prosecution must prove that A did not reasonably believe that he was 16 or over.
The definition of sexual activity is at section 78. A person who, for his own sexual gratification,
forces a child to watch two people have sex, or who forces a child to watch a pornographic film,
would commit this offence.

Section 13: Child sex offences committed by children or young per sons

22. Section 13 makes it an offence for a person aged under 18 to do anything that would be an
offence under any of sections 9 to 12 if he were aged 18 or over. The purpose of this section isto
provide a lower penalty where the offender is aged under 18. In practice (although there is no
provision about this in the Act) decisions on whether persons under 18 should be charged with
child sex offences will be made by Crown Prosecutors in accordance with the principles set out in
the Code for Crown Prosecutors. In deciding whether it isin the public interest to prosecute these
offences, where there is enough evidence to provide arealistic prospect of conviction, prosecutors
may take into consideration factors such as the ages of the parties; the emotional maturity of the
parties; whether they entered into a sexual relationship willingly; any coercion or corruption by a
person; and the relationship between the parties and whether there was any existence of a duty of
care or breach of trust.

Section 14: Arranging or facilitating commission of a child sex offence

23. Section 14 makesit an offence for aperson (A) intentionally to arrange or facilitate any action
which he intendsto do, intends another person to do or believes that another person will do, in any
part of the world, which will involve an offence being committed against a child under any of
sections 9 to 13.

24. An example of the first two limbs of the offence is where A approaches an agency requesting
the agency to procure achild for the purpose of sexual activity either with himself or with afriend.
The offence is committed whether or not the sex takes place. An example of the third limb of the
offence is where A intentionally drives another person (X) to meet a child with whom he knows
X isgoing to have sexual activity. A may not intend X to have child sexual activity, but he believes
that X will do so if he meets that child.

25. Subsection (2) provides an exception for anyone whose actions are intended to protect the child.
Subsection (3) defines the concept of acting for the protection of achild as acting to protect achild
from pregnancy or sexualy transmitted infection, to protect the physical safety of a child or to
promote the emotional wellbeing of a child by the giving of advice. The exception only appliesiif
the person isnot causing or encouraging an activity that would constitute an offence under sections
9to 13 and if heis not acting for the purpose of obtaining sexual gratification. An example would
be where a health worker believes that a person is having sex with a child under 16. He advises
that it is unlawful to have sex with children under 16 but supplies him with condoms because he
believes that the person will otherwise have sex with the child without using any protection.

Section 15: Meeting a child following sexual grooming etc.

26. Section 15 makes it an offence for a person (A) aged 18 or over to meet intentionally, or to
travel with the intention of meeting, a child aged under 16 in any part of the world, if he has met
or communicated with that child on at least two earlier occasions, and intendsto commit a“relevant
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offence” against that child either at the time of the meeting or on asubsequent occasion. An offence
Isnot committed if A reasonably believes the child to be 16 or over.

27. The section isintended to cover situations where an adult (A) establishes contact with a child
through, for example, meetings, telephone conversations or communications on the Internet, and
gains the child's trust and confidence so that he can arrange to meet the child for the purpose of
committing a “relevant offence” against the child. The course of conduct prior to the meeting that
triggers the offence may have an explicitly sexual content, such as A entering into conversations
with the child about the sexual acts he wants to engage her in when they meet, or sending images
of adult pornography. However, the prior meetings or communication need not have an explicitly
sexual content and could for example simply be A giving the child swimming lessons or meeting
her incidentally through afriend.

28. The offence will be complete either when, following the earlier communications, A meets the
child or travels to meet the child with the intent to commit arelevant offence against the child. The
intended offence does not have to take place.

29. The evidence of A's intent to commit an offence may be drawn from the communications
between A and the child before the meeting or may be drawn from other circumstances, for example
if A travels to the meeting with ropes, condoms and |ubricants.

30. Subsection (2)(a) provides that A's previous meetings or communications with the child can
have taken place in or across any part of the world. This would cover for example A emailing the
child from abroad, A and the child speaking on the tel ephone abroad, or A meeting the child abroad.
The travel to the meeting itself must at least partly take place in England or Wales or Northern
Ireland.

Section 16: Abuse of position of trust: sexual activity with a child

Section 17: Abuse of position of trust: causing or inciting a child to engage in sexual activity
Section 18: Abuse of position of trust: sexual activity in the presence of a child

Section 19: Abuse of position of trust: causing a child to watch a sexual act

31. These sections re-enact and amend the offence of abuse of position of trust under sections 3
and 4 of the Sexual Offences (Amendment) Act 2000. The sectionseach providethat it isan offence
for aperson (A) aged 18 or over intentionally to behave in certain sexual waysinrelation to achild
aged under 18, where A isin a position of trust (as defined in section 21) in respect of the child.
The prohibited behaviour in each of the sections is identical to that prohibited by the child sex
offences in sections 9, 10, 11 and 12 respectively, except that for the abuse of position of trust
offences, the child may be 16 or 17.

32. Except where the child is under 13, one of the requirements of the offence is that A does not
reasonably believe that the child is 18 or over, and A is subject to an evidential burden in relation
to this aspect of the offence (subsection (3) of each section). An evidential burden means that,
unlessA showsfrom the evidence that thereis an arguabl e case asto whether he reasonably believed
the child to be 18 or over, it is presumed that he did not reasonably believe this. Where the child
isunder 13, the offenceis committed regardless of any belief A might havein relation to the child's

age.

33. The effect of subsection (1)(d) (or in the case of section 18, subsection (1)(€)) isthat, where A
Isin aposition of trust by virtue of one of the first four categories of position of trust set out at
section 21, the prosecution must prove, in addition to the other requirements, that he knew or could
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reasonably have been expected to know of the facts placing him in a position of trust with the child.
Subsection (4) of each section puts an evidential burden on A in this respect. This means that,
unless A shows from the evidence that there is an arguable case as to whether or not he knew or
could reasonably have been expected to know of the facts giving rise to the position of trugt, it is
presumed that he did know or could reasonably have been expected to know them. The first four
categories of position of trust all concern situations where A looks after persons under 18 at an
institution and the child is at that institution. Subsection (4) is designed to cover cases where, for
example, the institution where A worksis very large or has a number of different sites, and A may
not therefore know that the child is at the institution.

Section 20: Abuse of position of trust: actsdonein Scotland

34. Section 20 provides that any act that would, if done in England, Wales or Northern Ireland,
constitute an offence under sections 16 to 19 of this Act, also constitutes an offence under those
sections if carried out in Scotland.

Section 21: Positions of trust
Section 22: Positions of trust: interpretation

35. Section 21 defines* position of trust” for the purposes of the offencesin sections 16, 17, 18 and
19. Subsection (1)(b) of section 21 also provides apower for the Secretary of State to specify further
conditions that will constitute a position of trust. The power is subject to the affirmative
parliamentary procedure (section 137(2)).

36. The conditionsin subsections (2) to (5) usetheterm “looks after”. Thistermisdefined, in broad
terms, at subsection (2) of section 22.

37. Subsection (2) applies where the child is detained following conviction for a criminal offence,
for example in a secure training centre or a young offenders institution.

38. Subsection (3) applies to a wide range of settings in which young people are accommodated,
including foster care; residential care (local authority, private or voluntary, including secure
accommodation); and semi-independent accommodation.

39. Subsection (4) covers places where young people with medical conditions, physical or learning
disabilities, mental illness or behavioural problems might be accommodated and includes NHS,
private and voluntary accommodation.

40. Subsection (5) covers the situation where the child is receiving education in an educational
institution. This concept is further explained at subsection (4) of section 22. The effect of that
subsection isthat wherethe child isregistered at a college but receives education at another college
with which the former has arrangements, A will still bein aposition of trust in relation to the child
if A works at the former college.

41. Subsection (6) covers children's guardians appointed under Northern Ireland legislation.

42. Subsection (7) includes persons who, in their capacity as, for example, Connexions Personal
Advisers (“*CPAS’) look after children on anindividual basis. The definition of looking after achild
on an individual basis, for the purposes of this subsection, and subsections (10) (11) and (13) is at
section 22(3). Thereference at thisdefinition to contact “ by other means’ (section 22(3)) isdesigned
to include persons such as CPAs whose norma means of providing support to children is by
telephone or viathe Internet.
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43. Subsection (8) coversthose who have unsupervised contact with children in the context of their
duties under section 20 or 21 of the Children Act 1989 and equivalent legislation in Northern
Ireland. Such persons arrange accommodation for children who, for whatever reason, are not being
looked after by those who have parental responsibility for them, and check that their welfare is
being looked after once such accommodation has been found. They include local authority staff
such as social workers and family centre staff who visit the accommodation in which a child has
been placed in order to oversee the child's welfare.

44. Subsection (9) covers persons who have unsupervised contact with children by virtue of their
appointment as children and family reporters under section 7 of the Children Act 1989 or under
Article4 of the Children (Northern Ireland) Order 1995. These persons present reportsfor the court
relating to children's welfare.

45. Subsection (10) covers persona advisers who look after children on an individual basis (as
defined at section 22(3)) having been appointed by alocal authority under the Children Act 1989.
Such personal advisers generally provide help and support to children aged 16-17 who have been
in local authority care.

46. Subsection (11) covers persons who supervise children pursuant to a care order, supervision
order or educational supervision order under various provisions in the Children Act 1989 or the
Children (Northern Ireland) Order 1995 and, in that capacity, look after children on an individual
basis (again, as defined at section 22(3)).

47. Subsection (12) covers a range of persons who, in the course of their duties, regularly have
unsupervised contact with children. These are officers of the Children and Family Court Advisory
and Support Service appointed to act as children's guardians under section 41(1) of the Children
Act 1989; persons appointed as children's guardiansin relation to adoption proceedings under Rules
6 and 18 of the Adoption Rules 1984; and persons appointed under Rule 9.5 of the Family
Proceedings Rules 1991 to act as children's guardians ad litem in private law Children Act 1989
proceedings and cases determining wardship.

48. Subsection (13) includes adults who supervise children under bail supervision, a community
sentence (for example a probation order, combination order, community service order, supervision
order, attendance centre order) and children under conditions following release from detention
resulting from a criminal conviction (e.g. those released on licence from a young offenders
institution) This would include members of Youth Offending Teams provided they have sufficient
contact and connection with the child or someone providing counselling or drug rehabilitation
services to the child pursuant to the terms of a court order.

Section 23: Sections 16 to 19: marriage exception

49. Section 23 provides that A will not commit an offence under sections 16 to 19 if he can prove
that, at the time of the sexual activity, B was aged 16 or over and he and B were lawfully married
to each other.

Section 24: Sections 16 to 19: sexual relationships which pre-date position of trust

50. Section 24 provides A with a defence to abuse of position of trust offencesif he can prove that
his sexual relationship with B pre-dated his relationship of trust with B. So if A could prove that
he and B had a sexual relationship before A went to work at the school at which B is a pupil, he
would not commit an offence by continuing that sexual relationship. The effect of subsection (2)
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Isto limit thisto the situation where the sexual relationship that pre-dated the relationship of trust
was lawful, so it would not cover for example arelationship with a child of under 16.

Section 25: Sexual activity with a child family member

51. Section 25 makes it an offence for a person (A) intentionally to touch a family member (as
defined in sections 27) aged under 18, where the touching is sexual. The meaning of touching is
explained at section 79(8). It coversall formsof physical contact including sexual intercourse. The
definition of sexual is at section 78. Additional elements of the offence are that A must know, or
bein aposition where he could reasonably be expected to know, that the child is hisfamily member
and that, except where the child is under 13, he does not reasonably believe that the child is 18 or
over.

52. So if, for example, A has never met the child before, and so does not know, and could not
reasonably be expected to know, that she is his sister, and reasonably believes she is over 18, he
will not commit this offence by engaging in sexual activity with her, even though sheisin fact his
sister, and only 14.

53. In relation to both these last two elements of the offence A is under an evidential burden
(subsections(2) and (3)). Thismeansthat unlessA showsfrom the evidencethat thereisan arguable
case about these issues, it is presumed that he did not reasonably believe the child to be 18 or over,
and that he knew or could reasonably have been expected to know that the child was his family
member. Whether or not the child consented to the touching isirrelevant.

Section 26: Inciting a child family member to engage in sexual activity

54. Section 26 makes it an offence for a person (A) intentionally to incite a child family member
(defined in section 27) aged under 18 either to touch A or to alow himself to be touched by A,
where the touching is sexual. The meaning of touching is at section 79(8). It covers all forms of
physical contact including sexual intercourse. The definition of sexual isat section 78. An example
of this offence would be where A encourages B to masturbate A or cajoles B into agreeing to have
sex with him. The offence is committed whether or not the sexual touching takes place. So where
in the above example A has encouraged B to masturbate him, but the masturbation does not take
place because another person enters the room, the offence is nevertheless complete. The two
additional elements of the offence (and the evidential burdens) described in relation to section 25
apply to this section too (subsections (1)(d) and (e), (2) and (3)). Whether or not the child consented
to the incitement, or the activity being incited isirrelevant.

Section 27: Family relationships

55. Section 27 lists the relationships relevant for the purposes of sections 25 and 26. Section 67 of
the Adoption and Children Act 2002 provides that an adoptive child is the child of the adoptive
parents and not the biological parents. Adoptive relationships are therefore covered by subsection
(1)(@). The categories at subsections (2) to (4) also apply (by virtue of subsection (1)(b)) to the
adoptive child's biological family relationships. These relationships fall into three categories.

56. The first category of relationshipsis listed in subsection (2). Definitions of the relationships
mentioned at subsection (2) are at subsection (5)(a) to (c). Persons whose relationships fall within
this category will always be each other's family members for the purposes of sections 25 and 26.
Even where there is no blood relationship and the relationship can therefore cease — asin the case
of foster parents — this offence may be committed for as long as the victim is under 18. So for

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 134

example even where A isno longer achild'sfoster parent, A will commit an offence by having sex
with that child while the child is under 18.

57. The second category of relationships is listed in subsection (3). The relationship between A
and a child will only fall within this category for the purposes of sections 25 and 26 if A lives, or
has lived, in the same household as the child or is, or has been, regularly involved in caring for,
training or supervising or being in sole charge of the child. Subsection (3)(a) relatesto step-parents,
(3)(b) relates to cousins, (3)(c) relates to step-siblings and (3)(d) relates to foster-siblings. The
definition of foster parent is at subsection (5)(c) and the definition of step-parent, stepbrother and
stepsister is at subsection (5)(e). An example within this category would be aperson (A) who lives
or haslived in the same house as hisfirst cousin who isunder 18. If the cousins had never lived in
the same household, A would not commit this offence by having a sexual relationship with the
cousin. Aswith thefirst category, if the relationship ceases (for example A ceasesto be the partner
of the child's mother), the offence will still be committed if A has sex with the child while the child
Isunder 18.

58. An example of the third category of relationships (at subsection (4)) would be where achild is
living in the same household as an au pair who looks after him. This category of relationship differs
from the other two categoriesin that an offence will not be committed if A hasasexual relationship
with the child after the relationship has ceased, even wherethe child isunder 18. So, in thisexample,
if the au pair were to leave the household and/or cease to have responsibility for the child, then the
relationship would no longer be relevant for the purposes of sections 25 or 26

Section 28: Sections 25 and 26: mar riage exception

59. This section provides A with a defence to the offences under sections 25 and 26 if he can prove
that at the time of the act the child was aged 16 or over and he was lawfully married to the child.

Section 29: Sections 25 and 26: sexual relationships which pre-date family relationships

60. This section providesA with a defence to the offences under sections 25 and 26 if he can prove
that his sexual relationship with the child pre-dated the start of the familial relationship as defined
in section 27. Thus, for example, where two divorced people meet because their respective 16 and
17 year old children are engaged in asexual relationship and the parents decide to marry, if al four
persons were to move into the same household the criminal law would not interfere in the ongoing
sexual relationship between the children, even though they would otherwise have been brought
within the scope of the offence. This defence is not available where A and the child are related as
set out in section 27(2) (whether by blood or adoption). The effect of subsection (2) isto limit this
to the situation where the sexual relationship was lawful so it would not cover for example a
relationship with a child of under 16.

Section 30: Sexual activity with a person with a mental disorder impeding choice

Section 31: Causing or inciting a person, with a mental disorder impeding choice, to engage
in sexual activity

Section 32: Engaging in sexual activity in the presence of a person with a mental disorder
impeding choice

Section 33: Causing a person, with a mental disorder impeding choice, to watch a sexual act

61. All the offences in these sections are concerned with the situation where a person (A) involves
another person (B) in sexual activity where B has a mental disorder and because of that mental
disorder, or for reasonsrelated to it, B isunableto refuse involvement in the sexual activity. “Mental
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disorder” is stated at section 79(6) to have “the meaning given by section 1 of the Mental Health
Act 1983". In section 1(2) of that Act, subject to section 1(3), mental disorder isdefined as“mental
IlIness, arrested or incompl ete development of mind, psychopathic disorder and any other disorder
or disability of mind.” A person with a“learning disability” would fall within this definition. The
definition of sexual activity isat section 78. Subsection (2) of each section contains a definition of
what is meant by B being unable to refuse.

62. The offences are divided according to the different types of sexual activity (the types of sexual
activity covered are the same as for the child sex offences (sections 9 to 12)).

63. Section 30 covers touching, which as section 79(8) explains, includes any type of physical
contact including penetration.

64. Section 31 covers the situation where A causes or incites B to engage in sexual activity, for
example, where A causes B to have sexual intercourse with A'sfriend, or incites him to do so, even
If the incitement does not result in B engaging in sexua activity.

65. Section 32 covers the situation where, for the purpose of obtaining sexual gratification, A
engages in sexual activity in the presence of B, or in a place from which B can observe him. The
offence is only committed, however, where A knows or believes that B is aware of the sexual
activity or intends him to be aware of it. B might be aware of the sexual activity because he is
watching it at A's behest or because A is describing what heis doing to B.

66. Section 33 covers the situation where A, for his sexual gratification, causes B to watch athird
person engaging in sexual activity or to look at an image of a person engaging in sexual activity.
“Image”is defined in section 79(4)).

Section 34: Inducement, threat or deception to procure sexual activity with a person with a
mental disorder

Section 35: Causing a person with a mental disorder to engage in or to agree to engage in
sexual activity by inducement, threat or deception

Section 36: Engaging in sexual activity in the presence, procured by inducement, threat or
deception, of a person with a mental disorder

Section 37: Causing a person with a mental disorder to watch a sexual act by inducement,
threat or deception

67. Likethe previous set of offences, these sections are concerned with the situation where aperson
(A) involves another person (B) in sexua activity where B has a mental disorder. However, for
these offences, there is no need to prove that B is unable to refuse. Instead, the offences address
the situation where A usesinducements, threats or deceptionsto obtain B's agreement to the sexual
activity. The definition of mental disorder is at section 79(6); the definition of sexual activity is at
section 78. An inducement might be A promising B presents of anything from sweets to a holiday;
athreat might be A stating that he will hurt a member of B's family; and a deception might be A
stating that B will get into trouble if he does not engage in sexual activity, or persuading him that
it is expected that friends should engage in sexual activity. The division of the sections according
to the type of sexual activity involved is similar to that in the previous set of offences.

Section 38: Careworkers: sexual activity with a person with a mental disorder
Section 39: Careworkers: causing or inciting sexual activity

Section 40: Careworkers: sexual activity in the presence of a person with a mental disorder
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Section 41: Careworkers. causing a person with a mental disorder to watch a sexual act

68. Like the previous two sets of offences, these sections are concerned with the situation where a
person (A) involves another person (B) in sexua activity where B has a mental disorder. The
difference hereisthat A and B must be in arelationship of care. There is no need to prove that B
Is unable to refuse. The definition of mental disorder is at section 79(6); the definition of sexual
activity is at section 78. The relationships of care that are covered by these offences are set out at
section 42. The offences are divided according to the different types of sexual activity involved.
The division is the same as for sections 30 to 33 and what is said in the notes for those sections
about the different types of sexual activity covered applies here too. The prosecution must prove,
in addition to the other requirements, that the defendant knew or could reasonably have been
expected to know that B had a mental disorder. Subsection (2) of each section puts an evidential
burden on A in this respect. This means that, unless A shows from the evidence that there is an
arguable case as to whether or not he knew or could reasonably have been expected to know of B's
mental disorder, it is presumed that he did know or could reasonably have been expected to know
of this.

Section 42: Careworkers: interpretation

69. This section defines arelationship of care for the purposes of sections 38 to 41. An example of
arelationship covered by subsection (2) iswhere A isamember of staff inacarehomeand B isa
resident there. An example of arelationship covered by subsection (3) iswhereA is areceptionist
at the clinic that B attends every week. Subsection (4) covers any situation where A provides care,
assistance or services to B in connection with B's mental disorder. An example of a relationship
covered by subsection (4) is where A takes B on outings every week or treats B for his learning
disability with complementary therapiesin B's own home. In all cases, A must have, or be “likely
to have”, regular face to face contact with B. The “likely to have” limb is to cover persons who
provide care to B in these situations from day one of their involvement with B.

Section 43: Sections 38 to 41: marriage exception

70. This section provides A with a defence to the offences under sections 38 to 41 if he proves he
was lawfully married to B at the time of the sexual activity and B was over 16.

Section 44: Sections 38 to 41: sexual relationships which pre-date carerelationships

71. This section provides A with adefence to the offences under sections 38 to 41 if he proves that
his sexual relationship with B pre-dated hisrelationship of care with B. But the sexual relationship
must have been lawful for this defence to apply. So if A and B had a lawful sexual relationship
before B developed his mental disorder and A started caring for him, A would not commit an
offence by continuing that sexual relationship.

Section 45: Indecent photographs of personsaged 16 or 17

72. This clause redefines a“child” for the purposes of the Protection of Children Act 1978 (“the
1978 Act”) as a person under 18 years, rather than under 16 years, of age. This change means the
offences under that Act of taking, making, permitting to take, distributing, showing, possessing
with intent to distribute, and advertising indecent photographs or pseudo-photographs of children
will now also be applicable where the photographs concerned are of children of 16 or 17 years of
age. The same change applies to the offence of possessing an indecent photograph or
pseudo-photograph of achild at section 160 of the Criminal Justice Act 1988 (section 160(4) applies
the 1978 Act definition of “child”).
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73. However, the clause also creates a number of conditions which if satisfied will mean that the
defendant is not guilty of an offence under section 1(1)(a), (b) or (c) of the 1978 Act (provided that
the offence charged relates to a photograph and not a pseudo-photograph).

74. The conditionsin relation to an offence under section 1(1)(a) of the 1978 Act (taking or making
Indecent photographs) are as follows:

75. Firstly, the defendant must prove that the photograph in question was of the child aged 16 or
over and that at the time of the taking or making of the photograph he and the child were married
or living together as partners in an enduring family relationship (section 1A(1)).

76. Secondly, the defendant must show that there is enough evidence to raise an issue as to whether
the child consented to the photograph being taken or made, or asto whether the defendant reasonably
believed that the child consented (section 1A(4)).

77. Thirdly, the photograph must not be one that shows a person other than the child and the
defendant (section 1A(3)).

78. If any of these conditionsis not satisfied, the prosecution need only prove the offence as set
out in section 1(1)(a) of the 1978 Act. But if the three conditions are satisfied, the defendant is not
guilty of the offence unless the prosecution also prove that the child did not consent and that the
defendant did not reasonably believe that the child consented (section 1A(4)).

79. The conditions in relation to an offence under section 1(1)(b) of the 1978 Act (distributing or
showing indecent photographs) are as follows;

80. Firstly, the defendant must prove that the photograph in question was of the child aged 16 or
over, and that either at the time of distributing or showing it, or at the time of obtaining it, he and
the child were married or living together as partners in an enduring family relationship (section
1A(1) and (2)).

81. Secondly, the photograph must not be one that shows a person other than the child and the
defendant (section 1A(3)).

82. If either of these conditionsis not satisfied, the prosecution need only prove the offence as set
out in section 1(1)(b) of the 1978 Act. But if both the conditions are satisfied, the defendant is not
guilty of the offence unless the prosecution prove that the showing or distribution was to a person
other than the child (section 1A(5)).

83. Theconditionsin relation to an offence under section 1(1)(c) of the 1978 Act (being in possession
of indecent photographs with aview to their being distributed or shown) are as follows:

84. Firstly, the defendant must prove that the photograph in question was of the child aged 16 or
over and that either at the time of his possession of it with aview to distributing or showing it, or
at the time when he obtained it, he and the child were married or living together as partnersin an
enduring family relationship (section 1A(1) and (2)).

85. Secondly, the defendant must show that there is enough evidence to raise an issue asto whether
the child consented (or the defendant reasonably believed that the child consented) to the
photograph’s being in the defendant's possession, and also as to whether the defendant had the
photograph in his possession with a view to distributing or showing it to a person other than the
child (section 1A(6)).

86. Thirdly, the photograph must not be one that shows a person other than the child and the
defendant (section 1A(3)).
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87. If any of these conditions is not satisfied, the prosecution need only prove the offence as set
out in section 1(1)(c) of the 1978 Act. But if the three conditions are satisfied, the defendant is not
guilty of the offence unless the prosecution also prove either that the child did not so consent and
that the defendant did not reasonably believe that the child so consented, or that the defendant had
the photograph in his possession with aview to its being distributed to aperson other than the child.

88. Similar provision is made in relation to an offence under section 160 of the Criminal Justice
Act 1988 (possession of indecent photograph of a child). The conditions are as follows:

89. Firstly, the defendant must prove that the photograph in question was of the child aged 16 or
over and that at the time when he possessed the photograph, or at the time when he obtained it, he
and the child were married or living together as partnersin an enduring family relationship (section
160A(1) and (2)).

90. Secondly, the defendant must show that there is enough evidence to raise an issue as to whether
the child consented to the photograph being in his possession or as to whether the defendant
reasonably believed that the child so consented (section 160A(4)).

91. Thirdly, the photograph must not be one that shows a person other than the child and the
defendant (section 160A(3)).

92. If any of these conditions is not satisfied, the prosecution need only prove the offence as set
out in section 160 of the Criminal Justice Act 1988. But if the three conditions are satisfied, the
defendant is not guilty of the offence unless the prosecution prove that the child did not consent
and that the defendant did not reasonably believe that the child consented (section 160A(4)).

Section 46: Criminal proceedings, investigations etc.

93. This clause creates a limited defence to the offence of “making” an indecent photograph or
pseudo-photograph of achild, under section 1(1)(a) of the Protection of Children Act 1978. “Making”
covers, for example, the situation where a person downloads an image from the Internet or copies
a computer hard drive. The defence applies where a person “making” such a photograph or
pseudo-photograph can prove that it was necessary for him to do so for the purposes of the
prevention, detection or investigation of crime, or for the purposes of criminal proceedings. The
defence al so applies to amember of the Security Service or GCHQ (Government Communications
Headqguarters) who can prove that it was necessary for him to “make” the photograph or
pseudo-photograph for the exercise of the functions of the Security Service or GCHQ.

Section 47: Paying for sexual servicesof a child

94. Section 47 makesit an offence for any person (A) intentionally to obtain for himself the sexual
services of achild (B) aged under 18, where those services have been paid for or where payment
has been promised. The offence covers the situation where A pays for the services or promises
payment either directly to B or to athird party (C) (for example where C is B's pimp) or where A
knows that another person (D) has paid for the services or promised such payment. Where B is 13
or over, the offence will not be committed where A reasonably believes that B is 18 or over. (It
will befor the prosecution to provethat A does not reasonably believethat B is 18 or over) However,
where B is under 13, A will commit the offence regardless of any reasonable belief he may have
about B's age. Subsection (2) defines payment widely. It covers not only a payment of money but
any financial advantage. This includes the discharge of an obligation to pay (for example, B owes
A adebt for acar but A agrees to waive the debt if B provides him with sexual services) and the
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provision of goods or services gratuitously or at a discount (for example, where A provides drugs
to B at no or reduced cost on condition that B provides sexual servicesto A).

Section 48: Causing or inciting child prostitution or pornography

95. Section 48 makes it an offence for a person (A) intentionally to cause or incite a child under
18 (B) into prostitution or involvement in pornography anywherein theworld. The offenceisaimed
at persons who recruit into prostitution or pornography (whether on aone-off basis or longer term)
those who are not involved or not currently involved in it. This could be where A makes aliving
from the prostitution of others and encourages new recruits to work for him or another (whether
those recruits do actually then engage in prostitution or not). It could also cover the situation where
A and B live together and A compels B to become involved in pornography, for example in order
to pay their rent, or for any other reason. Unlike the prostitution offence at section 53, there is no
requirement that the causing or inciting of achild prostitute must be done for gain. The prostitution
or pornography can take place, or be intended to take place, in any part of the world. Where B is
13 or over, the offence will not be committed where A reasonably believesthat B is 18 or over. (It
will befor the prosecution to provethat A does not reasonably believethat B is 18 or over). However,
where B is under 13, A will commit the offence regardless of any reasonable belief he may have
about B's age. The terms “ pornography” and “ prostitute” are defined in section 51.

Section 49: Controlling a child prostitute or a child involved in pornography

96. Section 49 makes it an offence for aperson (A) intentionally to control any of the activities of
achild (B) that relate to the child's prostitution or involvement in pornography in any part of the
world. The offenceis committed even if B'sactivitiesin relation to prostitution or pornography are
controlled for part of the time by another person. An example of the behaviour that might be caught
by this offenceiswhere A requires or directs B to charge acertain price or to use a particular hotel
for her sexual services or to pose for a certain photographer and B complies with this request or
direction. The prostitution or pornography can take place in any part of the world. Where B is 13
or over, the offence will not be committed where A reasonably believes that B is 18 or over. (It
will befor the prosecution to provethat A does not reasonably believethat B is 18 or over). However,
where B is under 13, A will commit the offence regardiess of any belief he may have about B's
age. The terms “ pornography” and “ prostitution” are defined in section 51.

Section 50: Arranging or facilitating child prostitution or pornography

97. Section 50 makes it an offence for a person (A) to arrange or facilitate the involvement of a
child (B) in prostitution or pornography in any part of the world. This offence would cover for
example, ddlivering B to aplace where hewill be used to make pornography or making arrangements
for B's prostitution to take place in a particular room. Where B is 13 or over, the offence will not
be committed where A reasonably believes that B is 18 or over. (It will be for the prosecution to
prove that A does not reasonably believe that B is 18 or over). However, where B is under 13, A
will commit the offence regardless of any reasonable belief he may have about B's age. The terms
“pornography” and “prostitution” are defined in section 51.

Section 51: Sections 48 to 50: I nter pretation

(L 11

98. Section 51 defines the terms “ pornography”, “prostitute” and “prostitution” as used in sections
48 to 50.

Section 52: Causing or inciting prostitution for gain
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99. Section 52 makes it an offence for a person (A) intentionally to cause or incite a person (B)
into prostitution anywhere in the world where A does so for or in expectation of gain for himself
or for athird party. Although this offence is not specifically limited to where B is aged 18 or over,
itisaimed at cases where B isan adult, asthe offence at section 48 specifically covers caseswhere
B isunder 18. Although prostitution by adults aged 18 or over isnot an offenceinitself, thisoffence
Is intended to cover those who, for gain, recruit others into prostitution, whether this be by the
exercise of force or otherwise. The terms “prostitute” and “gain” are defined at section 54.

Section 53: Controlling prostitution for gain

100. Section 53 makes it an offence for a person (A) intentionally to control another person's
activitiesrelating to prostitution, in any part of theworld, where A does so for, or in the expectation
of, gain for himself or athird party. This offence covers the same behaviour as section 49, but is
limited to prostitution. Although this offence is not specifically limited to cases where the person
controlled is aged 18 or over, it is amed at those cases, as the offence at section 49 specifically
covers cases where the person controlled isunder 18. Theterms“prostitution” and “gain” are defined
at section 54.

Section 54: Sections 52 and 53: inter pretation

101. Section 54 provides definitions for the terms “gain”, “prostitute” and “prostitution” as used
in sections 52 and 53. Subsection (1) defines “gain” as any financial advantage, including the
discharge of a debt or obligation to pay, or the provision of goods or services (including sexual
services) for free, or at a discount. The reference to “sexual services’ would cover someone who
controls the activities of a number of women in prostitution, where the gain he derives from them
Is their engaging in sexual intercourse with him. It also covers the goodwill of any person likely
to bring such a financial advantage. So in relation to the offence at section 52, for example, this
would cover A inciting B to work asaprostitutefor C, whereA expectsthiswill lead to C providing
him (A) with cheap drugs at alater date. The definitions of “prostitute” and “ prostitution” as used
in sections 52 and 53 are those set out in section 51.

Section 55: Penaltiesfor keeping a brothel used for prostitution

102. Section 55 amends the Sexual OffencesAct 1956 to create a new offence of keeping a brothel
used for prostitution. The new offenceistriable either way with a maximum penalty on indictment
of 7 yearsimprisonment.

Section 56: Extension of gender-specific prostitution offences

103. Section 56 introduces Schedule 1 (extension of gender-specific prostitution offences) to the
Act. Schedule 1 widens the offences of “permitting the premises to be used for prostitution” (at
section 35 of the Sexual Offences Act 1956), “loitering or soliciting for purposes of prostitution”
and the provisions relating to cautions for this offence (at sections 1 and 2 of the Street Offences
Act 1959), “kerb crawling” and “ persistent soliciting of women for the purpose of prostitution” (at
sections 1 and 2 of the Sexual Offences Act 1985), otherwise unchanged by this Act, to cover all
people involved, irrespective of their gender.

Section 57: Trafficking into the UK for sexual exploitation

104. Section 57 makesit an offence for aperson (A) intentionally to arrange or facilitate the arrival
into the UK of a person (B), where A intends to do anything that would result in the commission
of arelevant offence involving B, or believes that another person is likely to do something to, or
in respect of, B that would result in the commission of arelevant offenceinvolving B. In both cases,
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the relevant offence must take place after B's arrival in the UK but may take place anywherein the
world. “Relevant offence’is defined at subsection (1) of section 60.

105. This section re-enacts with amendments the offence in section 145 of the Nationality, Asylum
and Immigration Act 2002.

106. A may intend the relevant offence to be committed, or believethat it islikely to be committed,
in any part of the world. Thisis to ensure that an offence will be committed where, for example,
A traffics B into the UK as an interim destination but intends to traffic B on to another country so
he can be subjected to a sexual offence there.

107. A may intend to commit the relevant offence himself, or believe that another person will do
so. So for example, it will be an offencefor A to make arrangementsto bring B into the UK believing
that C will then, for gain, force B into prostitution in Germany (causing prostitution for gain will
be arelevant offence). It isA's belief that isimportant, so the offence would still be committed if
C never actually caused B to work as a prostitute.

108. A will only commit the offenceif heintendsthat B should bethe victim of an offence committed
by A, or believes that B will be the victim of an offence committed by C. This will ensure that
airline companies, road hauliers etc who are transporting someone without any such intent or belief
are not captured. The offence is intended, however, to cover A if he is part of the enterprise of
trafficking for sexual exploitation even if heisonelink in achain of people helping to traffic B.

Provided A has the necessary intent or belief, the section will cover, for example, his
recruiting B in B's country of origin, his making arrangements for transport and food for
B's journey, his forging of immigration documents for B and his other involvement in
bringing B to the UK.

Section 58: Trafficking within the UK for sexual exploitation

109. Section 58 makes it an offence for a person (A) intentionally to arrange or facilitate travel
within the UK of a person (B) where A intends to do anything to, or in respect of, B that would
result in the commission of arelevant offenceinvolving B, or where he believesthat another person
is likely to do something to, or in respect of, B that would result in the commission of a relevant
offence involving B. In both cases, the relevant offence must take place during or after the journey
but may take place anywherein theworld. “ Relevant offence’is defined at subsection (1) of section
60. Thisoffenceisintended to apply both to UK nationalswho are moved from one place to another
in the UK to be sexually exploited as well as to others, including foreign nationals, who are, for
example, trafficked to London from central Europe and then moved from London to another part
of the UK to be sexually exploited.

Section 59: Trafficking out of the UK for sexual exploitation

110. Section 59 makes it an offence for a person (A) intentionally to arrange or facilitate the
departure from the UK of a person (B) where A intends to do anything to, or in respect of, B that
would result in the commission of arelevant offence involving B or A believes that another person
is likely to do something to, or in respect of, B that would result in the commission of a relevant
offence involving B. In both cases, the relevant offence must take place after B's departure and
may take place anywhere in the world. “Relevant offence’is defined at subsection (1) of section
60
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111. The offence is designed to cover the situation where B is in the UK, either because he is
ordinarily resident here or because he has been trafficked here, but isthen trafficked by A to another
part of the world to be subjected to a sex offence.

Section 60: Sections 57 to 59: interpretation and jurisdiction

112. Section 60 gives, for the purposes of the above sections, the definition of “relevant offence”.
The definition includes acts done outside England and Wales and Northern Ireland which, if they
had been done in either of those territories, would constitute an offence under Part 1 of the Bill or
under section 1(1)(a) of the Protection of Children Act 1978 (or the equivalent offencesin Northern
Ireland). It isirrelevant for the purposes of this definition whether the act in question a so constitutes
an offence in the country in which it is carried out.

113. The section also defines the territorial extent and jurisdiction of the above sections. The
offences will cover acts committed by any person in the UK. They will also cover acts committed
outside the UK by any body incorporated under UK law such as a UK company, or by any of the
categories of British person listed at subsection (3) of the section when abroad, irrespective of
whether or not the act in question is a criminal offence under the law in the country in whichiitis
committed.

Section 61: Administering a substance with intent

114. Section 61 makes it an offence for a person (A) intentionally to administer a substance or to
cause any substance to be taken by another person (B) where A knows that B does not consent to
taking that substance and where A intendsto stupefy or overpower B so that any person can engage
in sexual activity involving B.

115. The offence is intended to cover use of so-called “date rape drugs’ administered without the
victim'sknowledge or consent, but would also cover the use of any other substance with the relevant
intention. It would cover A ‘spiking’ B's drinks with alcohol where B did not know he was
consuming alcohoal, but it would not cover A encouraging B to get drunk so that A could have sex
with B, where B knew that he was consuming alcohal.

116. The substance may be administered to B in any way, for example, in adrink (asin the example
given above), by injection or by covering B's face with a cloth impregnated with the substance.

117. The offence applies both where A himself administers the substanceto B, and where A causes
the substance to betaken by B, for example where A persuadesafriend (C) to administer asubstance
to B, so that A can have sex with B, because C knows B socially and can more easily dlip the
substance into B's drink than A can.

118. However, the intended sexual activity need not involve A. In the example given aboveit could
be intended that C or any other person would have sex with B.

119. The term “sexua”, used in this section in the phrase “sexual activity”, is defined in section
78. The sexual activity in thisoffence could involve A having sexual intercourse with or masturbating
B; could involve A causing B to commit a sexual act upon himself (for example, masturbation);
or could involve B and athird party engaging in sexual activity together, regardless of whether the
third party had administered the substance.

120. The offence would be made out where A administers the substance or causes B to takeit (with
the relevant intent) regardless of whether any sexual activity took place, for example because a
friend of B saw what was happening and intervened to protect B.
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Section 62: Committing an offence with intent to commit a sexual offence

121. Section 62 makes it an offence for aperson (A) intentionally to commit any criminal offence
with intent to commit any relevant sexual offence as defined in subsection (2). This offence is
intended to capture the situation where A commitsacriminal offence but does so with the intention
of committing a subsequent sexual offence, regardliess of whether or not the substantive sexual
offence is committed. It would apply, for example, where A kidnaps B so that he can rape him but
Is caught by the police before committing the rape. It would also apply where A detained B in his
flat with this intention, or assaulted B to subdue him so that he could more easily rape him. If A
does commit the intended offence, he could be charged with the substantive sexual offence in
addition to this offence.

Section 63Trespass with intent to commit a sexual offence

122. Section 63 makesit an offence for A to intend to commit a“relevant sexual offence” (defined
at subsection (2) of section 62) whilst heison any premiseswhere heisatrespasser, either knowing,
or being reckless as to whether, heistrespassing. A person isatrespasser if heison any premises
without the owner's or occupier's consent, or other lawful excuse. Thisoffenceisintended to capture,
for example, the situation where a person (A) enters abuilding owned by B, or goesinto B'sgarden
or garage without B's consent, and he intends to commit a sexual offence against the occupier. The
offence applies regardless of whether or not the substantive sexual offence is committed. A will
commit the offence if he has the intent to commit arelevant sexual offence at any time while heis
atrespasser. Theintent islikely to beinferred from what the defendant says or doesto the intended
victim (if there is one) or from items in possession of the defendant at the time he commits the
trespass (for example, condoms, pornographic images, rope etc.). A separate offence is needed to
cover trespass (as opposed to relying on section 62) because trespassisacivil tort and not acriminal
offence.

Section 64: Sex with an adult relative: penetration
Section 65: Sex with an adult relative: consenting to penetration

123. Section 64 makes it an offence for a person (A) aged 16 or over intentionally to penetrate
sexually arelative (B) who isaged 18 or over if he knows or could reasonably have been expected
to know that B is his relative. Section 65 makes it an offence for a person (A) aged 16 or over to
consent to being penetrated sexually by arelative (B) aged 18 or over if heknows or could reasonably
have been expected to know that B ishisrelative. For either offence to be committed the penetration
must be “sexual”, as defined at Section 78. This requirement ensures that penetration for some
other purpose, for example where one sibling hel ps another to insert a pessary for medical reasons,
Is not caught by this offence. Subsection (2) of each section defines “relative” for the purposes of
each offence.

124. Adoptive relatives are excluded from each offence. Paragraph 47 of Schedule 6 makes a
consequential amendment to the Adoption and Children Act 2002, to the effect that the provision
in the 2002 Act that makes an adoptive child a child of the adoptive parents does not apply in
relation to these offences. So, for example, it will not be an offence under either of these sections
for an adoptive brother and sister aged over 18 to have sexual intercourse.

125. The effect of subsection (3) of each section is that, unless A shows from the evidence that
there is an arguable case as to whether or not he knew or could reasonably have been expected to
know that B ishisrelative, it is presumed that he did know or could reasonably have been expected
to know it.
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Section 66: Exposure

126. Section 66 makes it an offence for a person intentionally to expose his genitals where he
intends that someone will see them and be caused alarm or distress. It is not necessary for A's
genitalsto have been seen by anyone or for anyone to have been alarmed or distressed. For example,
If aperson exposes his genitalsto some passers-by, he may (depending on his state of mind) commit
the offence regardless of whether they actually see his genitals or whether they have been dlarmed
or distressed by seeing them.

Section 67: Voyeurism

127. Section 67 makes it an offence, under subsection (1) for a person, (A), to observe, for the
purpose of hisown sexual gratification, another person doing a private act, for instance by looking
through a window or peephole at someone having sexual intercourse, where A knows the person
observed does not consent to being looked at for this purpose.

128. Subsection (2) coversaperson (A) operating equipment with the intention of enabling another
person, for his sexual gratification, to observe a third person (B), doing a private act, where A
knows that B does not consent to being so viewed. Thiswould cover, for example, alandlord (A)
operating awebcam to allow people on theinternet for their sexual gratification to view liveimages
of histenant (B) getting undressed, if A knew that B did not consent to this.

129. Subsection (3) covers a person (A) recording another person (B) doing a private act with the
intention of looking at the recording for his own sexual gratification, or intending other people to
look, for their sexual gratification, at the recording, and where he knows that B does not consent
to the recording of that act with that intention. This would therefore cover the person (A) who
secretly films someone (B) masturbating in B's bedroom to show to others for their sexual
gratification. Proof that the intention was the sexual gratification of others could be derived from,
for example, the fact that the image was posted on a pornographic website, or in a pornographic
magazine. A will be caught by the offence whether or not those looking at the image know that the
person filmed did not consent to being filmed with that intention.

130. Subsection (4) would cover someone who, for example, drilled a spy-hole or installed a
two-way mirror in a house with the intention of spying on someone for sexual gratification or
allowing othersto do so. A would be caught even if the peephole or mirror was discovered before
it was used.

Section 68: Voyeurism: interpretation
131. Section 68 defines “ private act”, and “structure” for the purposes of section 67.
Section 69: I ntercour se with an animal

132. Section 69 makes it an offence for a man intentionally to penetrate the vagina or anus of a
living animal with his peniswhere he knows or isreckless asto whether that iswhat heis penetrating.
The reference to vagina or anus in this context is further explained at subsection (8) of section 79.
Subsection (2) of section 69 makes it an offence for a person intentionally to cause or allow her
vaginaor his or her anus to be penetrated by the penis of aliving animal where he or she knows
or is reckless as to whether that is what is doing the penetrating. This offence is related solely to
penile penetration in relation to animals and does not replace existing legislation covering cruelty
to animals.

Section 70: Sexual penetration of a corpse
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133. Section 70 makesit an offence for aperson (A) intentionally to penetrate any part of the body
of a dead person (B) with his penis, any other body part (for example his finger), or any other
object, where that penetration is sexual. The offence is committed when A knows or isreckless as
to whether he is penetrating any part of a dead body. This is intended to cover when A knows he
IS penetrating a dead body, for example in a mortuary, or where A is reckless as to whether B is
alive or dead. It will not cover situations where A penetrates B fully believing B to be alive, but in
fact B is dead, or where B unexpectedly dies during intercourse. The penetration must be sexual.
A definition of sexual is given in section 78. Thisis to exclude legitimate penetration of corpses,
for example that which occurs during an autopsy.

Section 71: Sexual activity in a public lavatory

134. Section 71 makesit an offence intentionally to engage in sexual activitiesin apublic lavatory.
Subsection (1)(a) defines a public lavatory. The term “sexual” for the purposes of this clause is
defined in subsection (2). A definition distinct from that in section 78 is used in section 71 so as
toinclude only sexual activitiesthat areasonable person would take to be sexual without knowledge
of the purpose of the person carrying out the activity.

Section 72: Offences outside the United Kingdom

135. Subsection (1) of section 72 makes it an offence in England and Wales and Northern Ireland
for a British citizen or UK resident (subject to subsection (2)) to commit certain acts overseas
against a child under 16 (or, in Northern Ireland, under 17). The date referred to in subsection (2)
Is the commencement date of Part 2 of the Sex Offenders Act 1997, which this section re-enacts.
The act done must amount to a sexual offence listed in Schedule 2 and must also amount to an
offence in the country where it was committed. The exact description of the offence does not need
to be the same in both countries. For example, the provisions could apply to someone who raped
a child in another country although that offence was described differently under the law in that
country. Subsection (4) provides that the defendant can require the prosecution to prove that what
was done was an overseas offence.

Section 73: Exceptionsto aiding, abetting or counselling

136. Section 73 provides that, in certain defined circumstances, a person is not guilty of aiding,
abetting or counselling a sexual offence under sections 5, 6 and 7 (offences against children under
13), section 9 (sexua activity with a child), section 13 (where the offence would be an offence
under section 9 if the offender were over 18) and sections 16, 25, 30, 34 and 38 (where the victim
isachild under 16).

137. The exception applies where the person is acting for the purpose of protecting a child from
pregnancy or sexually transmitted infection, for the purpose of protecting the physical safety of a
child, or for the purpose of promoting a child's emotional well-being. In this last case, however,
the exception only applies where the person provides advice.

138. In all cases, the person must not be causing or encouraging the commission of an offence or
a child's participation in it. Nor must the person be acting for the purpose of obtaining sexual
gratification. So a person who was providing advice to a child under 16 about sexual health or
contraception, in order to protect the child from becoming pregnant would not fall within the
exception if he was at the same time meaning to encourage the child to have sex or was giving that
advice in order to get sexua gratification for himself.

Section 74: “ Consent”
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139. Section 74 defines “consent” for the purposes of this Part. This definition is relevant to many
sections in the Part including, for example, the offence of rape (section 1). The section refersto a
person's capacity to make achoice. A person might not have sufficient capacity because of his age
or because of amental disorder.

Section 75: Evidential presumptions about consent

140. This section applies to the offences of rape (section 1), assault by penetration (section 2),
sexual assault (section 3) and causing a person to engage in sexual activity without consent (section
4). The section providesfor presumptionsthat may be challenged by the defendant. The presumptions
arise in the circumstances described in subsection (2). The difference between paragraphs (a) and
(b) of subsection (2) isthat paragraph (a) covers violence and threats of violence used against the
complainant whereas paragraph (b) covers violence and threats of violence used against a person
other than the complainant. The violence or threat must occur either at the time of the relevant act
or immediately before it began.

141. The effect of subsection (3) is that where, for example, the relevant act for which the person
IS being prosecuted is penetration, but the penetration is the culmination of a series of sexua
activities, then if the violence or threat occurred immediately before the first sexual activity (as
opposed to before the penetration), the presumptions still arise.

142. Where the prosecution proves that the defendant did a relevant act (as defined in section 77),
that the circumstances described in subsection (2) existed and that the defendant knew that those
circumstances existed, the complainant will be presumed not to have consented to the relevant act
and the defendant will be presumed not to have reasonably believed that the complainant consented.
In order for these presumptions not to apply, the defendant will need to satisfy the judge from the
evidencethat thereisareal issue about consent that isworth putting to thejury. In practice (athough
thisis not mentioned in the Act) the evidence produced may be from evidence that the defendant
himself gives in the witness box, or from evidence given on his behalf by a defence witness, or
resulting from evidence given by the complainant during cross-examination. If the judgeis satisfied
that there is sufficient evidence to justify putting the issue of consent to the jury, he will so direct;
if not, he will direct the jury to find the defendant guilty.

Section 76: Conclusive presumptions about consent

143. This section creates conclusive presumptions about lack of consent and the absence of belief
in consent in situations where the defendant deceived the complainant into sexual activity. Subsection
(2)(a) covers the situation where, for example, the defendant intentionally tells the complainant
that digital penetration of her vagina is necessary for medical reasons when in fact it is for his
sexual gratification. Subsection (2)(b) covers the situation where, for example, the defendant
Impersonates the complainant's partner and thereby causes the complainant to consent to the rel evant
act. Where the prosecution prove that the defendant did a relevant act (as defined in section 77)
and that any of the circumstances described in subsection (2) existed, it is conclusively presumed
that the complainant did not consent to the relevant act and that the defendant did not believe that
the complainant consented to the relevant act. The defendant will therefore be convicted.

Section 77:Sections 75 and 76: relevant acts
144. Section 77 defines the relevant acts to which the provisionsin sections 75 and 76 apply.
Section 78: “ Sexual”
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145. Section 78 defines “sexual” for the purposes of this Part. This definition is relevant to many
of the offences under this Part. For example, section 2(1)(b) refers to penetration which is sexual
and section 3(1)(b) refers to touching which is sexual.

146. There aretwo aternative limbsto the definition of “sexual” in section 78. Paragraph (a) covers
activity that the reasonable person would always consider to be sexual because of its nature, such
as sexua intercourse. Paragraph (b) covers activity that the reasonable person would consider,
because of its nature, may or may not be sexual depending on the circumstances or the intentions
of the person carrying it out, or both: for example, digital penetration of the vagina may be sexual
or may be carried out for a medical reason. Where the activity is, for example, oral sex, it seems
likely that the reasonabl e person would only need to consider the nature of the activity to determine
that it issexual. But whereit isdigital penetration of the vagina, the reasonable person would need
to consider the nature of the activity (it may or may not be sexual), the circumstances in which it
Is carried out (eg a doctor's surgery) and the purpose of any of the participants (if the doctor's
purposeismedical, the activity will not be sexual; if the doctor's purposeis sexual, the activity also
islikely to be sexual).

147. If, from looking at the nature of the activity, it would not appear to the reasonable person that
the activity might be sexual, the activity does not meet the test in either paragraph (a) or (b), even
if aparticular individual may obtain sexual gratification from carrying out the activity. The effect
of thisisthat obscure fetishes do not fall within the definition of sexual activity.

Section 79: General interpretation

148. Section 79 gives a number of definitions relevant to offences in this Part. Subsection (2) is
needed so that where, for example, a person consents at the time of entry to penetration, but then
withdraws his consent and the penetration continues, the person penetrating may be guilty of rape
or assault by penetration.

Part 2: Notification and Orders
Section 80: Per sons becoming subject to notification requirements

149. Sections 80 to 92 re-enact, with amendments, Part 1 of the Sex Offenders Act 1997(the 1997
Act), which established a requirement on sex offenders to notify certain persona details to the
police. This processis commonly known as “registration”, and often referred to loosely as creating
a“sex offenders register”. Sections 80 and 81 set out the persons who are required to comply with
the notification requirements. Such apersonisreferred to asa“relevant offender” (subsection (2)).

150. Subsection (1) provides that notification requirements apply to a person who is dealt with by
acourt, in any of the ways specified in the subsection (which include conviction), in respect of an
offence specified in Schedule 3. The offences in Schedule 3 are exclusively sexual offences, and
include the offences that were listed in the corresponding section of Schedule 1 of the 1997 Act.
Inrelation to England, Wales and Northern Ireland, Schedule 3 also includes various offences under
Part 1 of thisAct. A number of the offencesin Schedul e 3 are subject to age and sentence thresholds
beneath which the offence will not trigger the notification requirements.

151. In relation to section 80 (and Part 2 generaly) a “conviction”includes a conviction after
commencement which results in a conditional but not an absolute discharge: section 134 provides
that in relation to an order for a conditional discharge, the legidation that deems a conviction with
an absolute or conditional discharge not to be a conviction, does not apply in relation to this Part
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of the Act. The term “convicted” as it applies to mentally disordered offenders is explained at
section 135(1) and (2). The reference at subsection (1)(c) is further explained at section 135(3).

152. Subsection (1)(d) refers to a person who is cautioned for a relevant offence. Section 133
provides that the term “caution”includes a reprimand or warning given under section 65 of the
Crime and Disorder Act 1998 (the 1998 Act). These reprimands and warnings are given to young
offenders.

Section 81: Personsformerly subject toPart 1 of the Sex Offenders Act 1997

153. Section 81 provides that, on commencement of this Part of the Act, offenders previously
subject to the notification requirements of the 1997 Act by virtue of a conviction, relevant finding
or caution for an offence listed in Schedule 3 of this Act, will be subject to the notification
requirements of this Part unlesstheir period of notification ended before commencement. Subsections
(3) to (6) replicate the partially retrospective provisions of the 1997 Act, so that, save in specified
circumstances, convictions, findings and cautions that pre-date 1 September 1997 (the date of
commencement of the 1997 Act) will not trigger the notification requirements. Subsections (7) and
(8) relate to persons who immediately before commencement of this Part were subject to a sex
offender order or an interim sex offender order in England, Wales, Northern Ireland or Scotland,
or arestraining order in England and Wales. These orders all impose the notification requirements
under the 1997 Act. Such persons will, from commencement, become subject to the notification
requirements of this Part of thisAct until the order ceases to have effect.

Section 82: The natification period

154. Section 82 sets out the period during which arelevant offender will be subject to the notification
requirements. In the most serious cases, as reflected in the sentence passed for the offence, the
person will be subject to the requirements for an indefinite period, which meanstherest of hislife.
In less serious cases, the offender will be subject to the requirementsfor afixed period. For example,
where after commencement a person is cautioned for arelevant offence, the notification period is
two years.

155. The notification period starts from the date of conviction, finding or caution. This is called
the ‘relevant date’ (subsection (6)). The ‘relevant date'in relation to offences in Schedule 3 that
are subject to sentence thresholdsis set out in section 132.

156. Subsection (2) providesthat, where an adult would be subject to the notification requirements
for adeterminate period (that isten, seven, five or two years), that period will be halved in the case
of an offender who isunder 18 on the relevant date (that is, the date of conviction, relevant finding
or reprimand or final warning).

157. Subsections (3) and (4) set out how to calculate the notification period where an offender is
sentenced for more than one Schedule 3 offence and these sentences are terms of imprisonment
running consecutively or partly concurrently. Where the terms are consecutive, they areto be added
together. For example, where an offender is sentenced to 3 months' imprisonment for one relevant
offence and 10 months' imprisonment for another such offence, to run consecutively, the sentence
would betreated as 13 months' imprisonment for the purposes of working out the notification period
(in this case, 10 years). Terms will be partly concurrent when they are imposed on different
occasions. An example would be where an offender is sentenced to 10 years imprisonment for a
Schedule 3 offence, and 6 years into this term he is sentenced to 12 years imprisonment for a
second Schedul e 3 offence. Where thisisthe case, the notification period is based on the combined
length of the terms minus any overlapping period. In the example given, the combined length of
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the sentences would be 22 years and the overlapping period would be the remaining 4 years of the
10-year sentence. So the sentence for the purposes of working out the notification period would be
18 years.

158. Subsection (5) relates to the situation where thereis an initia finding that a person isunder a
disability and has done the act charged and he is later tried for the offence. An example would be
where such a finding was made, the person was admitted to hospital under arestriction order and
the notification requirements would therefore apply for an indefinite period. Where such a person
was subsequently tried for the offence, the indefinite notification period will ceaseto apply asfrom
the end of the tria. If the person is convicted and sentenced to, say, 12 months imprisonment for
the offence, the new notification period would be 10 years, starting from the date of the conviction.
If the person is acquitted at trial, the person ceases to be subject to the notification requirementsin
respect of that matter.

Section 83: Notification requirements: initial notification

159. Section 83 sets out the information the offender needs to supply to the police when he first
makes a notification and the time scales within which heis required to provide that information.

160. Subsection (2) relates to a case where someone who is dealt with by a court in one of the ways
specified at subsection 80(1) is, at the date of being so dealt with, already subject to the notification
requirements by virtue of an earlier conviction or finding or caution in respect of a Schedule 3
offence,, If, in these circumstances, at the date of being dealt with by the court, the person has
complied with subsection (1) in respect of the earlier conviction or finding or caution, he does not
need to notify his details again in accordance with subsection (1). Thisis only the case, however,
wherethe notification period in respect of the earlier conviction, finding or caution lasts throughout
the period specified at subsection (1) (as extended in accordance with subsection (6) — see below
— if appropriate).

161. Subsection (4) makes similar provision in respect of persons who are aready subject to the
notification requirements at the time when a notification order (as defined in section 97) is made.

162. Subsection (3) provides that the obligation imposed by subsection (1) does not apply to a
person who, on commencement, in relation to a pre-commencement conviction, finding, caution
or order, has complied with the obligation to notify his name and address to the police under section
2(1) of the 1997 Act. Where a person subject to the requirements of the 1997 Act has not complied
with section 2(1) of that Act, he must, under subsection (1), notify the police of the details in
subsection (5) within 3 days of commencement of Part 2 of the Act.

163. The details in subsection (5) include the offender's home address. The term *home address’'is
defined in subsection (7). This provides that where an offender is homeless or has no fixed abode
his *home address' means an address or |ocation where he can be regularly found. This might, for
example, be a shelter, afriend's house, a caravan or a park bench.

164. In calculating the period within which an offender must give notification under subsection
(1), any time when the offender meets the conditions specified in subsection (6) — for instance,
any time when heis serving a sentence of imprisonment — does not count.

Section 84: Notification requirements: changes

165. Section 84 sets out the requirements on a relevant offender to notify the police of changesto
notified details. Under subsection (1)(c) an offender must notify the police within 3 days, of the
address of any premises he has stayed at within the UK, besides hishome address, for a‘ qualifying

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 150

period’ . Thisplace might be afriend or relative's house or ahotel where he has stayed. A qualifying
period is defined at subsection (6) and is a period of 7 days, or two or more periods, in any twelve
months, which taken together amount to 7 days.

166. Subsection (2) allows an offender to notify the police of any change to hisnotified details (his
name, address or having stayed away from home for 7 or more days) in advance of such change.
The advance notification must give a date when the change is expected to occur.

167. Subsections (3) and (4) deal with the scenario in which the change does not take place as
notified in advance. Aslong asthe change takes place no earlier than 2 days before the date notified
or no later than 3 days after the date notified, the offender need not update the police asto the actual
date on which the change took place. However, where the change takes place outside this period,
the person must notify the change in accordance with subsection (1), that is, within 3 days of the
actual change. And, where the change takes place 3 days or more after the date specified, the person
must also notify the police (within 6 days of the date specified) that the information he notified in
advance is no longer correct.

168. The effect of subsection (5) is that time when an offender is in custody, detained or abroad
(as provided at subsection (6) of section 83), will be disregarded for the purpose of determining
the 3 day period specified in subsection (1) and the 6 day period specified in subsection (4)(b).

Section 85: Notification requirements: periodic notification

169. Section 85 provides (at subsection (1)) that an offender must re-notify the police of the details
set out in subsection (5) of section 83 within one year after each of the specified events, unless
during this period he re-notifies, because of a change of circumstances, under section 84.

170. The specified events are:
the commencement of this Part of the Act;
any notification the offender has given under subsection (1) of section 83 or 85; and
any earlier notification the offender has given under subsection (1).

171. Commencement will only be atrigger for this periodic notification requirement where aperson
Is exempt from complying with subsection (1) of section 83 by reason of subsection (2), (3) or (4)
of section 83 (i.e., where the person has complied with an earlier initial notification requirement).

172. This means that where a person becomes subject to the notification requirements for the first
time and does not change his name or address and does not stay away from home for 7 days or
more, hewill haveto re-notify within ayear of hisinitial notification and annually thereafter. Where
a person does notify his having stayed away from home for 7 days, for example, he will have to
re-notify the police of theinformation set out in subsection (5) of section 83 within ayear of giving
the notification of having stayed away from home. And, if within that year he notifies another
period spent away from home, or a change of name or address, the re-notification of the details set
out in section 83(5) will be put back to ayear after that latter notification.

173. Subsection (3) provides that where a relevant offender is detained or abroad in the ways
provided at subsection (4) at the time the periodic notification requirement falls due, the person
may givethat notification up to 3 days after heisreleased from the detention specified in subsection
(4) or returns to the UK.

Section 86: Notification requirements: travel outside the United Kingdom
174. Subsection (1) of section 86 provides a power for the Secretary of State to make regulations
setting out notification requirementsfor relevant offenderswho leave the UK or for any description
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of such offenders (for example those intending to leave the UK for a specified period). The
regulations would oblige such persons to notify certain details concerning their travel plansto the
police.

175. Subsection (4) might be used for example to make provision for young offendersto notify for
adifferent period of foreign travel than do other offenders

176. These regulations are subject to the affirmative resolution procedure (section 138(2)). For
Scotland, the regulations will be made by Scottish Ministersand laid before the Scottish Parliament.

Section 87: Method of notification and related matters

177. Section 87 describes how and where an offender isrequired to notify information to the police
under the sections relating to initial notification, change of details and periodic notification. It
provides a power for the Secretary of State to make regulations specifying the police stations at
which an offender may notify the police of the relevant information. For Scotland the regulations
will be made by Scottish Ministers and laid before the Scottish Parliament. The regulations will
prescribe one or more police stations for each police area and where more than one has been
prescribed for a particular offender's area, that offender may notify at any one of them. The term
‘local police area isdefined in subsection (3) of section 88. Where the notification relatesto having
stayed away from a home address for 7 days or more or to a prospective change of address, the
offender may use apolice station within the police area of that other address (subsection (2)). When
making a notification, other than a notification of foreign travel, the police may take the person's
fingerprints and/or a photograph (subsection (4)). Theterm “ photograph” isexplained at subsection
(2) of section 88 and, because subsection (4)(b) of section 87 refers to a photograph of any part of
the person, it will include an iris scan.

Section 88: Section 87: inter pretation

178. Subsection (3) of section 88 defines “local police area’. Subsection 3(b) and (c) deal with
cases where the offender has no home address (as defined in subsection (7) of section 83). He may
have no home address because for example he spends most of his time abroad and only returns to
the UK occasionally, or because heis itinerant.

Section 89: Young offenders: parental directions

179. Section 89 provides that, in the case of a young offender, the court may direct a person with
parental responsibility for the offender to comply with the notification requirementsin place of the
offender until either the offender attainsthe relevant age (18 in England, Wales and Northern Ireland
and where the offender is dealt with by a service court; 16 in Scotland) or until an earlier date
specified by the court. The court may make the direction at the time it deals with the offender in
respect of an offence or finding which triggers the notification requirements, or when it makes an
order which imposes those requirements. Subsections (4) and (5) also allow the police to apply to
the court for a parental direction to be made. This will cover cases where the court, for whatever
reason, did not make a direction at the stage referred to above but an order now seems appropriate.
It will also cover cases where the young offender has received a reprimand or final warning for a
Schedule 3 offence.

Section 90: Parental directions: variations, renewals and discharges

180. Section 90 provides that a court may vary, renew or discharge a parental direction. This may
be required where, for example, there is adirection that the father notifies on behalf of the young
offender and the father subsequently becomes divorced from the mother and the offender goes to
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live with the mother. Or an order may need to be discharged where, for example, the parent can no
longer control the young offender and is unable to ensure that he attends with the parent to notify.
In these circumstances the court may consider that theliability for hisfailureto attend should revert
to the young offender himself. Subsections (2)(e) and (3)(a) and (b) draw an explicit distinction
between parental directionsimposed by criminal courtsand civil courtsin Scotland in terms of the
procedures and circumstances where such directions can be varied, renewed and discharged in
Scotland.

Section 91: Offencesrelating to notification

181. Subsection (3) providesthat the offence of failing to give a notification continues throughout
the period during which the required notification is not given. An offender cannot be prosecuted
more than once for the same failure. However, if an offender fails to comply with a requirement,
Is convicted for this offence and then fails to comply again in respect of the same requirement, he
commits a new offence and may be prosecuted again.

182. An offence will not be committed where the person has a “reasonable excuse” for failure to
comply with a notification requirement. This might be, for example, where an offender does not
provide the information in the required time scale because he isin hospital following an accident.
In respect of an offence relating to subsection (2)(b) of section 89 a reasonable excuse might be
that the parent took all reasonable steps to persuade the young offender to accompany him to the
police station.

Section 92: Certificatesfor the purposes of Part 2

183. Section 92 provides that when a court convicts or makes a relevant finding in respect of a
person in relation to a Schedule 3 offence, or when a person is cautioned by the police, the court
or police officer may issue a certificate that will be evidence of the conviction or finding or caution
for a relevant offence and of the notification requirements which follow from it. Subsection (4)
provides a power for the Secretary of State to prescribe by order the form certificate that will need
to be issued by a police officer when a caution is given. These regulations will be subject to the
negative resolution procedure (section 138(3)). Whilst the Regulations are in respect of cautions
in England and Wales, a certificate made as aresult of a caution will be sufficient evidence of that
fact in a Scottish court.

Section 93: Abolished homosexual offences

184. Section 93 gives effect to Schedule 4 to the Act. Schedule 4 introduces a procedure whereby
the Secretary of State may remove the notification requirement from offenders convicted of buggery
and indecency between men (sections 12 and 13 of the Sexua Offences Act 1956) or convicted of
attempting, inciting or conspiring to commit these offences or of aiding, abetting, counselling or
procuring the commission of the offences. This procedure is necessary because in some cases, a
man will be subject to the notification requirements in relation to consensual homosexual activity
with a man who was aged 16 or over at the time of the offence.

Section 94:Part 2: supply of information to Secretary of State etc. for verification

185. Sections 94 and 95 provide the power to enabl e the policeto verify that an offender has notified
the correct detailsin compliance with sections 83, 84 and 85 of thisAct or with the relevant sections
of the Sex Offenders Act 1997, and that he is not omitting any details (such as another name or
address he uses). This will be done by comparing the details provided at notification against
information the offenders will have provided to certain bodies performing Government functions.
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186. Subsection (3) describes the police, and policing organisations having the power to supply
this information. Subsections (2) and (8) describe the bodies to whom the information may be
supplied. These are those bodies which perform socia security, child support, employment and
training functions on behalf of the Secretary of State for the Department of Work and Pensions
(DWP) and the equivalent Northern Ireland Department, those who perform functions in relation
to passports on behalf of the Home Secretary, and those who perform functions under Part 3 of the
Road Traffic Act 1988 on behalf of the Secretary of State for the Department of Transport (i.e. the
Driver and Vehicle Licensing Agency) or Part 2 of the Road Traffic (Northern Ireland) Order 1981.
By virtue of subsection (2)(c), section 94 aso alows for the supply of information to persons
providing services to the Secretary of State in connection with these functions i.e. an executive
agency or private company.

187. By virtue of subsection (1), the detail sthe police may provideto these bodies are an offender's
date of birth, national insurance number, any names he has notified, and his home address and any
other addresses notified. This information may have been supplied by an offender at his initial
notification, when notifying a change, or at his periodic notification.

188. Subsection (4) provides that thisinformation may only be shared for the purpose of verifying
that the information supplied to the police etc. by the offender is accurate and for the purpose of
compiling areport of the comparison. It could not, for example, be used by DWP to pursue someone
for a child support payment.

189. This section appliesto Northern Ireland, the only difference being that the police may supply
information to the Department for Social Development, the Department of the Environment or the
Department for Employment and Learning in Northern Ireland or to a person providing services
to these Departments in connection with a“relevant function”.

190. Subsection (6) provides that any transfer of data must comply with the Data Protection Act
1998.

Section 95: Part 2: supply of information by Secretary of State etc.

191. Section 95 provides that the report complied under subsection (4)(b) of section 94 may be
provided to the police (and the police organisations stated in subsection (2)). The police may retain
theinformation and useit in the prevention, detection, investigation or prosecution of offences but
for no other purpose. Thiswould include an offence under section 91 of failing to comply with the
notification requirements or by providing false information at notification (Subsection (4)). In
addition, the information may be used to prevent, detect, investigate or prosecute other offences:
for example, information that identified the possible whereabouts of an offender who was wanted
for robbery could be used by the police in investigating that offence.

Section 96: | nfor mation about release or transfer

192. This section re-enacts, with amendments, section 5B of the 1997 Act. Section 96 allows the
Secretary of State to make regulations requiring those who are responsible for an offender while
heisin detention (as defined in subsection (1)) to notify other relevant authorities of hisrelease or
transfer to another institution. The regulations may define the person responsible for the offender
(for example, the Chief Executive of ahospital) and the person who must be informed about release
and transfer. An example might be the governor of a prison being required to inform the local chief
officer of police when arelevant offender is about to be released from his prison. These regulations
will be subject to the negative resol ution procedure (section 138(3)). For Scotland, the regulations
will be made by Scottish Ministers and laid before the Scottish Parliament.
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Section 97: Notification orders: applications and grounds

193. Section 97 provides a power for the police to apply to the magistrates court for an order
making an offender who has been convicted, cautioned or had arelevant finding made against him,
in respect of a “relevant offence” (defined in subsection (1) of section 99) abroad, subject to the
notification requirements.

194. The chief officer of police may apply for an order if the defendant resides in his police area
or the chief officer believesthat the person is currently in or isintending to cometo his police area.
The “intending to come to” limb will cover for example a person who is in France but who the
chief officer of Kent believes has plans to arrive at Dover within the next few days. A notification
order might, for example, be sought in respect of a UK citizen who has been convicted of a sexual
offence overseas and who is deported to the UK on release from prison abroad. The police could
also apply for a notification order in respect of a foreign citizen who the police know has been
convicted of asex offencein hisor her own country and who comes to the UK.

195. The provisionsin subsection (3) reflect the partially retrospective arrangements that apply in
respect of the application of the notification requirements to people with convictions etc. in the UK
(see section 81). The relevant conviction, finding or caution abroad must have taken place on or
after 1 September 1997, which was the commencement date for the 1997 Act. Findings or convictions
that occurred before that date will only be a trigger for a notification order where the person had
yet to be dealt with on 1 September 1997 or was still serving asentence or was subject to supervision
or otherwise detained in respect of that offence on that date.

196. The effect of subsection (4) is that an order may not be made where the notification period
(the period for which an offender is to be subject to the notification requirements), calculated from
the date of conviction or finding or caution abroad, has expired. So where, for example, a person
Is cautioned abroad after commencement for a relevant offence (the notification period for a
post-commencement caution is 2 years), the court may not make a notification order against that
person if he comes to the UK more than 2 years after receiving the caution. Clause 103 provides
certain modifications to clause 99 to ensure that the provisions contained therein reflect Scottish
procedures, practices and references.

Section 98: Notification orders: effect

197. Section 98 provides that where an order is made, the offender will become subject to the
notification requirementsfor the period set out in section 82 that appliesto the sentence he received
abroad. Thisperiod will run from the date of conviction or finding or caution abroad. So for example,
if aperson was convicted abroad of an offence equivalent to the domestic offence of sexual assault
and sentenced to 6 months' imprisonment, the notification period for the sentence of 6 months
would be 7 years. If the offender did not come to the UK until 5 years after the conviction, the
notification requirements imposed under a notification order would only last for the remaining 2
of the 7 years since the date of conviction.

198. The provisions of subsection (3) modify the notification provisions as they apply to people
subject to notification orders.

199. Theeffect of subsection (4) isthat for people subject to notification orders, theinitial obligation
to provide detail s to the police will be within 3 days of the date of service of the order, and (subject
to the other provisionsin section 85 relating to annual notification) annually thereafter.

Section 99: Sections 97 and 98: relevant offences
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200. A relevant offence for the purposes of a notification order is an act constituting an offence
abroad, which would also have amounted to one of the offences set out in Schedule 3 had it been
committed in the UK. The defendant may require the police to show that his offence if committed
in the UK would have constituted an offence listed in Schedule 3. Otherwise, thisis deemed to be
accepted.

Section 100: Interim notification orders

201. Section 100 allowsthe policeto apply for an interim notification order pending the application
for amain order being heard. This may be, for example, because papers need to be obtained from
aforeign country before the main application for anotification order can be determined. Subsections
(5) and (6) provide that the offender will be subject to the notification requirements during the
period of theinterim notification order, with the notification period starting from the date of service
of the order, as opposed to the date of the conviction etc. Thismeans, for example, that the defendant
will have to comply with the initial notification requirement (at section 83(1)) within 3 days of the
service of the order, unless the period for compliance is extended to take into account any period
during which the offender meets the conditions set out in section 83(6).

Section 101: Notification ordersand interim notification orders. appeals

202. Section 101 allows the offender to appeal to the Crown Court against the making of an interim
or full notification order.

Section 102: Appealsin relation to notification order sand interim notification orders: Scotland

203. Section 102 allows the offender to appeal against the making of an interim or full notification
order in accordance with normal civil procedures. It also makes clear that where an appeal has been
taken against an interlocutor any order can continue to have effect pending the appeal.

Section 103: Sections 97 to 100: Scotland

204. Section 103 appliesthe notification order power to Scotland, subject to certain modifications.
The procedure for the notification order mirrors the existing procedure for sex offender orders, so
these modifications ensure that the procedure is consistent with thisand with Scottish civil procedure.
The police will apply for a notification order by summary application and arecord of evidenceis
required to be kept by the clerk. This procedure is similar to that required for sex offender orders.

Section 104: Sexual offences prevention orders. applications and grounds

205. Section 104 statesthe circumstancesin which asexual offences prevention order may be made
against an offender. Sexual offences prevention orders are civil preventative orders designed to
protect the public from serious sexual harm. These orders replace, with amendments, restraining
orders and sex offender orders (provisionsin relation to which are found at section 5A of the 1997
Act and sections 2 to 4 and section 20 of the 1998 Act respectively in relation to England, Wales
and Scotland, and at Article 6 and 6A of the Criminal Justice (Northern Ireland) Order 1998).

206. A court may make a sexual offences prevention order:

when it deals with a person in respect of an offence listed at Schedule 3 or Schedule 5 to
the Act, or, in the case of amentally incapacitated offender, deals with him in respect of a
finding relating to such an offence; or

(in the case of amagistrates court)when an application for such an order ismadeto it by a
chief officer of policein respect of aperson, and it is satisfied that:

the person has been dealt with by a court in respect of an offencelisted in Schedule 3 (other
than at paragraph 60) or at Schedule 5; or has been dealt with by a court abroad in respect
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of an act which was an offence under the law of that territory and which would, if committed
in any part of the UK, have constituted an offence listed in Schedule 3 (other than at
paragraph 60) or at Schedule 5; and that

the person's behaviour, since the date on which he was first dealt with in this way, means
It is necessary to make the order “for the purpose of protecting the public or any particular
members of the public from serious sexual harm from the offender”.

207. A chief officer of police may only make an application to a magistrates court as described
above if two conditions are met. These conditions are:
that the person has been dealt with in respect of an offence listed at Schedule 3 (other than
at paragraph 60 of that Schedule) or at Schedule 5, or has been dealt with abroad in respect
of an act which constituted an offence under the law of theterritory in question, and which
would, if committed in the UK, have constituted an offence listed at Schedule 3 (other than
at paragraph 60) or at Schedule 5; and
that the person's behaviour, since the first date on which he was dealt with in thisway (this
will be relevant if for example an offender has been convicted of several offenceslisted in
Schedule 3), gives rise to reasonable cause to believe that it is necessary for such an order
to be made.

208. The offences in Schedule 3 are all sexua offences, some of which are subject to thresholds
in relation to age and sentence, bel ow which the offence will not trigger a sexual offences prevention
order. The offencesin Schedule 5 are violent offences and various offences under thisAct relating
to trafficking and prostitution and child pornography. Schedule 5 includes murder as well as all
the offences in Schedule 15 of the Criminal Justice Act 2003, which relates to the provisionsin
that Act dealing with “dangerous offenders”.

209. In its application to Scotland, section 104 essentially allows a chief constable to make an
application for such an order in respect of persons convicted in the UK of a sexual offence set out
in Schedule 3 (other than at paragraph 60 of that Schedule) or, where the person has a conviction
from England, Wales or Northern Ireland, in respect of offences set out in paragraphs 1 to 63 of
Schedule 5.

210. Theterm “protecting the public in the United Kingdom or any particular membersto the public
from serious sexual harm from the defendant” is defined in subsection (3) of section 106. The court
may be satisfied of this necessity either by the circumstances of the offence or from other evidence
of the defendant's behaviour.

211. An example of when the police might apply for asexual offences prevention order isasfollows.
An offender has a conviction for sexual activity with a child and has been released after his term
of imprisonment. Following his release he behaves in a way that suggests he is likely to offend
again, for example by loitering around schools or inviting children back to hishouse. An application
for asexual offences prevention order isto be made by complaint. Thisisacivil procedure and the
relevant procedure is set out at sections 51 to 57 of the Magistrates Courts Act 1980.

Section 105: SOPOs: further provision asrespects Scotland

212. Section 105 does not affect the power set out at section 104. But it makes further specific
provision for asheriff in Scotland to grant a sexual offences prevention order on the application of
achief constable in certain circumstances.

213. A chief constable may apply to a sheriff for an order under section 105 where he believes that
apersonisin, or isintending to cometo the area of his police force, and that either:
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the person has been dealt with by a court in respect of an offence which comes within
paragraph 60 of Schedule 3, in that in dealing with him, the court determined that there was
a“significant sexual aspect” to his behaviour; or

the person was dealt with by a court, before the commencement of this Part, in respect of
an offence other than one listed at paragraphs 36 to 59 of Schedule 3, and it islikely that,
had he been so dealt with after commencement, the court would have determined that his
behaviour in committing the offence had a*“ significant sexual aspect; and

that the person's behaviour, since he was dealt with in respect of the offence, has been such
that there is reasonabl e cause to believe that such an order is necessary.

214. The sheriff may make an order under section 105 if he believesthat it is necessary to do so to
protect the public or any members of the public from serious sexual harm, and (in the case of a
person who was dealt with in respect of an offence before the commencement of this Part) if he
believes that there was a significant sexual aspect to the person's behaviour in committing the
offence.

Section 106: Section 104: supplemental

215. Subsection (5) to subsection (7) definetheterm ‘ qualifying offender’ which appliesin relation
to orders made against offendersliving in the community. Thisincludesthose who have aconviction,
finding or caution for an offence overseas that is equivalent to one of the offences in Schedules 3
or 5.

Section 107: SOPOs:; effect

216. Subsection (1) of section 107 explains what an order does and for how long it lasts. An order
may prohibit the offender from doing anything specified in it. Subsection (2) provides that the
prohibitions contained within an order must be necessary “for the purpose protecting the public or
any particular members of the public from serious sexual harm from the defendant”. This phrase
Is defined in section 106(3). Prohibitions could include, for example, preventing an offender from
contacting his victims or from taking part in sporting activities that involve close contact with
children or from living in a household with girls under 16.

217. The order must last for aminimum period of five years (subsection 1(b)). The period must be
specified in the order but it may be an indefinite period and the period specified will not prevent a
further order being made. However, subsection (6) operatesto ensure an offender cannot be subject
to more than one sexual offences prevention order at any one time.

218. Subsection (3) providesthat where an order is made against an offender who isalready subject
to the notification requirements, but the notification period applicable to him would end during the
currency of the order, he is to remain subject to the notification requirements for the duration of
the order. If the notification period attaching to a relevant conviction, finding or caution lasts for
longer than the order, the offender will remain subject to the notification requirements for that
longer period.

219. Subsection (4) provides that where the offender is not subject to the notification requirements
at thetime an order is made, he will become subject to the notification requirementsfor the duration
of the order.

220. The effect of subsection (5) isthat the notification period runs from the date of service of the
order (not from the date of the relevant conviction, caution or finding). This means, for example,
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that the defendant will have to comply with the initial notification requirement (at section 83(1))
within 3 days of the service of the order.

Section 108: SOPOs: variations, renewals and discharges

221. Section 108 enables either the offender subject to the order or the various chief officers of
police listed in subsection (2) to apply for an order to be varied, renewed or discharged.

222. The defendant might, for example, seek to vary an order if he finds the prohibitions are
operating on him unduly harshly. He might apply for adischargeif heintended to emigrate. A chief
officer of police who believes the defendant is moving to his area might apply for a variation if,
for example, the order was made when the defendant was living in another part of the country and
only restricted the defendant's behaviour in that original area.

223. It may also be necessary to seek arenewal of an order at the time an existing order expires,
where there is evidence that the defendant still requires the measures of restraint imposed in the
original order.

224. Subsection (8) providesthat the procedurein this section will apply where variations, renewals
and discharges are sought in respect of restraining orders and sex offender orders made prior to the
commencement of this Part of the Act.

Section 109: Interim SOPOs

225. Section 109 allows the police to apply for an interim sexual offences prevention order where
an application has been made for a full order in respect of an offender living in the community.
The purpose is to enable prohibitions to be placed on the offender's behaviour and to ensure that
he will be subject to the notification requirements pending the application for the full order being
determined. Theinterim order will be for afixed period and will cease to have effect at the end of
that period or, if earlier, when adecision is made on the full order.

226. The effect of subsection (5) isthat the defendant will be subject to the notification requirements
for the duration of the order, with the notification period to run from the date of service of the order.
This means, for example, that the defendant will have to comply with the initial notification
requirement (at section 83(1)) within 3 days of the service of the order.

Section 110: SOPOs and interim SOPOs:. appeals

227. Section 110 provides for appeals against the making of an order or an interim order. The
appeal s process should be used where the offender is challenging the fact that an order has been
imposed.

228. Subsections (1) and (2) explain the process by which an appeal should be brought depending
on the circumstances in which the order was made. Where an order was imposed on the court's
dealing with an offender for an offence listed in Schedule 3 or Schedule 5, the offender should
follow the usual appeal process that would apply if he were appealing against sentence. So, where
the order was made in the Crown Court, the appeal against the order should be made to the Court
of Appeal. Where the order was made in the magistrates' court or the youth court, the appeal isto
the Crown Couirt.

229. Where the order was made following an application by the police in respect of an offender in
the community, the appeal will lie to the Crown Court.

230. Subsection (5) relatesto orders made by the Crown Court following an appeal against an order
imposed on an offender in the community. It provides that the order made by the Crown Court is
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to be treated as if it was made by the magistrates’ court that imposed the original order, for the
purposes of determining where any application for variation, renewal or discharge should be heard
(under section 108 or 109).

Section 111: Appealsin relation to SOPOs and interim SOPOs: Scotland

231. Section 111 alows an offender in Scotland to appeal against the making of an interim or full
order in accordance with normal civil procedures operating in Scotland. It also makes clear that
where an appeal has been made the order can continue to have effect pending the appeal .

Section 112: Sections 104 and 106 to 109: Scotland

232. Section 112 sets out how sections 104 and 106 to 109 are to be read for Scotland. The effect
Is that the procedure for SOPOs in Scotland mirrors that for notification orders and foreign travel
ordersin Scotland. So the procedures are consi stent with each other and with Scottish civil procedure.
Accordingly, a chief constable will apply for a SOPO by summary application and a record of
evidence will be required to be kept by the clerk.

Section 113: Offence: breach of SOPO or interim SOPO

233. Failure, without reasonable excuse, to comply with any prohibition in a sexual offences
prevention order or an interim sexual offences prevention order is a criminal offence. Breach of
any restraining order or sex offender order will also be an offence under this section.

Section 114: Foreign travel orders: applications and grounds

234. Section 114 provides for anew civil, preventative order, the foreign travel order. The foreign
travel order will enable the courts to prohibit persons who are “qualifying offenders’ (essentialy,
those dealt with in respect of certain sexual offences against achild under 16 (either in this country
or abroad)) from travelling abroad where and so far as it is necessary to do so to protect a child or
children from serious sexual harm outside the United Kingdom.

235. A foreign travel order may be made on application by the police to a magistrates court and,
iIf made, will place aprohibition on a sex offender from travelling abroad either to anamed country
or countries, to anywhere in the world other than a named country or to anywhere in the world.

236. The police may apply for aforeign travel order at the sametime asasexual offences prevention
order or separately.

237. The term “qualifying offender”is defined at section 116. “Appropriate date”’ is defined in
subsection (5) of section 115 and means the first date on which the offender was dealt with in
respect of an offence in subsection (1) or (3) of section 116. The phrase “the purpose of protecting
children generally or any child from serious sexual harm from the defendant outside the United
Kingdom”is defined in section 115(2).

238. Subsection (3) sets out the circumstances in which the court may make an order.
Section 115: Section 114: inter pretation

239. Section 115 defines certain terms used in section 114. Subsection (6) provides that, in the
application of sections 115 and 116 to Northern Ireland, any reference to a child under 16 isto be
taken to mean a child under 17.

Section 116: Section 114: qualifying offenders
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240. Section 116 defines“ qualifying offenders’ for the purposes of aforeign travel order. Subsection
(1) states that a “qualifying offender” is a person convicted of an offence listed at subsection (2),
or found not guilty of it by reason of insanity, or found to be under a disability and to have done
the act charged in respect of it, or cautioned in respect of it.

241. Subsection (2)(a) lists a number of offences from Schedule 3 that deal with taking, making
and distributing indecent photographs, or pseudo-photographs, of children under 16. Subsection
(2)(b) refersto the offence of trespassing with intent to commit asexual offence, wheretheintended
offence was against a person under 16. Subsection (2)(c) refersto service offences which correspond
to certain civilian sexual offenceslisted in Schedule 3. Subsection (2)(d) refersto an offence within
any other paragraph of Schedule 3, where the victim was under 16.

242. Subsection (3) provides that a person also becomes a ‘ qualifying offender’ if heis convicted
of a‘relevant offence’ committed outside the UK, or found not guilty of such an offence by reason
of insanity, or found to have been under a disability and to have done the act charged in respect of
such an offence, or cautioned in respect of such an offence. Whether he was so dealt with before
or after the commencement of this Part of thisAct isirrelevant.

243. A ‘relevant offence’ in this context is defined in subsection (4) as an act that was an offence
in the country where it was committed, and which would have fallen within subsection (2) had it
been committed in any part of the United Kingdom.

244, Subsection (5) provides that if the law of the foreign country in which an act is committed
providesthat it isto be punishable, then that act isan offence under the law of that country, however
it is described in that law.

245. Subsection (6) and subsection (7) relate to the procedures to be adopted in satisfying the court
that an act committed in a country other than the UK would have constituted an offence within
subsection (2) if it had been done in any part of the UK. Subsection (6) provides that, unless the
defendant serves a notice on the prosecution, (in the manner specified), requesting that the
prosecution proves this to be the case, it will be assumed that the act would have constituted an
offence within subsection (2) if done in any part of the UK. Subsection (7) permits the court to
allow the defendant to require such proof from the prosecution even if he hasfailed to serveanotice
as required by subsection (6).

Section 117: Foreign travel orders: effect

246. Section 117 setsout the effect of aforeign travel order. Subsection (1) providesthat the duration
of the order will not exceed six months and will be specified in the order. Subsection (2) provides
that the order may prohibit the subject from travelling to a country outside the UK named in the
order (such as Thailand and Malaysia); or from travelling to any country outside the UK that is not
named in the order (for example, this may be needed where the offender is banned from travelling
anywherein theworld other than to anamed country which he may need to visit for family reasons);
or from travelling to any country outside the UK (where the offender is such arisk to children that
auniversal ban isrequired). Subsection (4) providesthat if, while aforeign travel order isinforce,
the defendant is not a ‘relevant offender’ i.e. is not subject to the notification requirements of this
Part of the Act, he must comply with any regulations made under section 86(1) (i.e. regulations
imposing notification requirements relating to foreign travel). In practice, however, in the vast
majority of cases the offender islikely already to be subject to all of the notification requirements
by virtue of his conviction for a sexual offence against a child.

Section 118: Foreign travel orders: variations, renewals and discharges

(Represents Current Law in Force - for pending amendments see Prospective Law on Westlaw UK.)



Sexual Offences Act 2003 Page 161

247. Section 118 sets out provisions permitting the variation, renewal or discharge of a foreign
travel order. A defendant may wish to apply for a variation of an order if for example the order
prohibits him from travelling to Romania but during the course of the order he has to attend an
urgent business meeting in Romania. The police may wish to apply for arenewal of an order if, on
the expiry of the previous order, they still have cause to believe that the defendant poses arisk of
serious sexual harm to children abroad. Subsection (5) provides that an application for variation,
renewal or discharge may be made to the court which made the original order; or to a magistrates
court in the area where the subject of the order resides (this will probably generally be the case
where the subject of the order is making the application); or to any magistrates court in the police
area of the chief officer making the application. Subsection (3) provides that the court that hears
the application must hear any person mentioned in subsection (2) who wishes to be heard. Having
done so, it may make any order it considers appropriate in the light of the restrictionsin subsection
(4). Subsection (4) providesthat any additiona prohibitionsimposed on the subject must be necessary
for the purpose of protecting children generally or any child from serious sexual harm from the
defendant.

Section 119: Foreign travel orders: appeals

248. This section provides a right of appeal to the Crown Court against the making of a foreign
travel order. Subsection (1) provides that such an appeal may be against either the making of an
order, or against the making of an order varying, renewing or discharging a foreign travel order,
or against the refusal to make such an order. Subsection (3) provides that any order made by the
Crown Court, on an appeal against the making of aforeign travel order, will be deemed to be an
order of the magistrates court for the purposes of subsequent applicationsto vary, renew or discharge
the order.

Section 120: Appealsin relation to foreign travel orders. Scotland

249. Section 120 sets out the appeals mechanism for such orders in Scotland. It also provides that
during such an appeal the foreign travel order will remain in force.

Section 121: Sections 114 to 118: Scotland

250. This clause sets out the manner in which theforeign travel order regimeisto apply in Scotland.
The procedures for the foreign travel order mirror the proposed procedure for notification orders
in Scotland so asto ensure that the procedures are consi stent with each other and with Scottish civil
procedure. Accordingly in subsection (1) the chief constableisrequired to apply for aforeign travel
order by summary application.

Section 122: Offence: breach of foreign travel order

251. Section 122 makes it an offence for the offender to breach any prohibition contained within
aforeign travel order without reasonable excuse. Subsection (3) provides that a court cannot make
a conditional discharge (or a probation order in Scotland) where someone is convicted of this
offence.

Section 123: Risk of sexual harm order: applications, grounds and effects

252. This and the following seven sections relate to a civil, preventative order for which the police
can apply to amagistrates court in respect of a person over the age of 18, if that person has on at
least two occasions engaged in sexually explicit conduct or communication with achild or children,
and as a result there is reasonable cause to believe that the order is necessary to protect a child or
children from harm arising out of future such acts by him. The defendant may or may not have a
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conviction for asexual (or any other) offence. The child or children to be protected must be under
16 (section 124(3)) or, for the purpose of the application of the section to Northern Ireland, 17
(section 124(8)).

253. Subsection (1) explains the circumstances in which arisk of sexua harm order may be made.
The acts in subsection (3) which constitute the trigger behaviour for an order al involve explicitly
sexual communication or conduct with or towards an child. The terms “image” and “sexual
activity” are defined and an explanation is given in section 124(6) of when a communication is
sexual. The types of behaviour at (3)(a) and (b) may amount to a criminal offence, for example
under sections 10 to 13. However the trigger behaviour need not amount to criminal conduct.
Subsection (3)(c) would cover a person giving condoms or a sex toy to a child. Subsection (3)(d)
would cover a person sending pornographic images to a child over the Internet or describing the
sexual acts he would like to carry out on the child. An order will not be made unless the court is
satisfied (under subsection (4)(b)) that further such acts would cause a child or children physical
or psychological harm (section 124(2)).

Section 124: Section 123: inter pretation.

254. The definition of “image” at subsection (4)includes photographs, cartoon strips, email
attachments and drawings. The use of the words “but regardiess of any person's purpose” in
subsections (5) to (7) means that an activity, or communication, or image, will only be “sexual”
for the purposes of section 123 if a reasonable person, purely from the nature and circumstances
of the activity, communication or image, would consider it to be sexual, without having to enquire
into the motive behind it. This catches activities or communications or images that, in all the
circumstances, are explicitly or overtly sexual, for example a pornographic film or a description
of oral sex. However, where for example adouble entendreis used in communication, the reasonable
person might have to consider the speaker's motive before he could decide whether the
communication was sexual . So the use of the double entendre would not be*“ sexual” communication,
for the purposes of section 123, as the term is defined in subsection (6).

Section 125: RSHOs: variations, renewals and discharges

255. Section 125 provides for variations, renewals and discharges of risk of sexual harm orders.
The procedure hereisthe same asthat used to vary, renew or discharge asexual offences prevention
order imposed on an offender in the community (the application is by complaint to a magistrates
court), and isexplained in the notesto section 108. (Astherisk of sexual harm order isanew order,
not a re-enactment, there is no equivalent provision to section 108(8)).

Section 126: Interim RSHOs

256. This section allows the police to apply for an interim risk of sexua harm order where an
application has been madefor afull order in respect of adefendant, but has not yet been determined.
The interim order will be for a fixed period and will cease to have effect at the end of that period
or, if earlier, when adecision is made on the full order.

Section 127: RSHOs and Interim RSHOs : appeals

257. The appeals process set out in this section is to be used where the defendant is challenging
the imposition of an order. Subsection (3) provides that an order made by the Crown Court on an
appeal against the granting of an order or interim order (other than an order in which the Crown
Court orders that the application for an order or interim order be re-heard by a magistrates court)
IS to be treated, for the purposes of determining where any application for variation, renewal or
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discharge of the order should be heard, asif it were made by the magistrates’ court which made the
original order (under sections 125(7) or 126(5)).

Section 128: Offence: breach of RSHO or Interim RSHO

258. It isacrimina offence to breach arisk of sexual harm order or interim risk of sexual harm
order unless the defendant has a reasonable excuse for doing so.

Section 129: Effect of a conviction etc. of an offence under section 128

259. Subsection (2) relates to a defendant who is already a “relevant offender” (that is, subject to
the notification requirements of this Part — see section 80) when convicted of an offence under
section 128, or cautioned in respect of such an offence, or found not guilty of such an offence by
reason of insanity, or found to be under a disability and to have done the act charged against him
in respect of such an offence. Such a person will remain subject to the notification requirements
for the duration of the “relevant order” (defined in subsection (5)). That is, he will remain subject
to the notification requirements for the duration of the risk of sexual harm order that he breached,
or if he breached an interim order, either for the duration of that order, or if amain order is made,
the duration of the main order. However, if the notification period (see section 82) which originally
applied to the person lasts for longer than the order, the person remains subject to the notification
requirements until the end of that longer period.

260. Subsection (3) relates to those defendants who are not already subject to the notification
requirements when convicted of an offence under section 128. Such a person will become subject
to notification requirements as a result of that offence until the relevant order (explained above)
ceases to have effect.

261. For the purpose of the notification requirements, the “relevant date” (see section 83) is the
date when the person is convicted of the section 128 offence, or the date when he is cautioned in
respect of it or when the relevant finding in respect of it is made. This means, for example, that the
person must comply with the initial notification requirement (at section 83(1)) within 3 days of
that conviction, caution, or finding.

Section 130: Power to amendSchedules 3 and 5

262. Section 130 alowsthe Secretary of State to amend by statutory instrument the list of offences
in Schedules 3 and 5 and any of the age or sentence thresholds that apply to those offences. The
offenceslisted in Schedule 3 trigger, providing the thresholds are met, the notification requirements
of thisPart of the Act. They can also be used, where the victim was under 16, to apply for aforeign
travel order. The offences in Schedule 3 and Schedule 5 can trigger a sexual offences prevention
order. Any amendment to Schedules 3 or 5, by adding an offence to them, will not extend the
notification requirements of this Part retrospectively by, for example, making persons convicted
of an offence added to Schedule 3 subject to the notification requirements, where they were convicted
of that offence before the amendment was made. Subsection (3) provides, however, that it will be
possible, where a new offence is added, for the police to apply for a sexual offences prevention
order or an interim order or aforeign travel order in respect of an offender convicted or cautioned
of that offence, or in respect of whom a relevant finding has been made relating to that offence,
before the date of the amendment. The amending order will be subject to the affirmative resolution
procedure (section 138(2)). For Scotland, the statutory instrument will be made by Scottish Ministers
and laid before the Scottish Parliament.

Section 131: Young offenders: application
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263. Young offenders are not sentenced to periods of imprisonment in the same way as adults.
Section 131 therefore lists the sentences and periods of detention applicable to young offenders
that should be considered as equivalent to a sentence of imprisonment for the purposes of working
out the notification period and other purposes (e.g. section 81(3)(b)).

Section 132: Offenceswith thresholds

264. Section 132 provides that where an offence in Schedule 3 has a sentence (or other disposal,
e.g. hospital order) threshold (“a sentencing condition”), the offender is to be regarded as having
been convicted of that offence, or as having had a finding relating to that offence made in respect
of him, only when the sentencing condition ismet. Thisappliesonly to Part 2 of theAct. Establishing
the date of a conviction or finding is important because it triggers the date when the notification
requirements start to apply to the offender. For example, under section 83, an offender is required
to make aninitial notification at a police station within 3 days of the date of hisconviction or finding
for a relevant offence. In the case of offences with sentencing conditions, the notification
requirements will only apply where the conditions are met and this will not be known until the
offender is dealt with by the court. This could be some time after the conviction or finding in
question. For example, a25 year old who is convicted of sexual assault against a20 year old woman
would not be required to ‘register’ until he was sentenced to imprisonment for that offence or given
an 12 month community sentence in respect of it by the court. Subsection (3) to subsection (6)
cover foreign convictions and findings. These are relevant when determining whether to make a
notification order and may be relevant in deciding whether to make a sexual offences prevention
order or aforeign travel order. The effect of the subsections is the same as that of subsection (3)
on convictions and findings in the United Kingdom, i.e. the date of the conviction or finding will
be the date when the relevant sentencing conditions for the offence are met.

265. The offencesin Schedule 5 (offencesin relation to which which a sexual offences prevention
order can be made) do not currently have sentencing conditions. However subsection (4) of section
130 provides a power which will enable the Secretary of State to amend sentencing conditions for
offencesin Schedules 3 and 5 in future. Subsection (8) of section 132 therefore extendsthe provisions
to cover Schedule 5.

Section 133:Part 2: General interpretation
266. Section 133 defines certain terms used in this Part of the Act.
Section 134: Conditional discharges and probation orders

267. Section 134 providesthat various provisionsin other legislation to the effect that a conviction
with absolute or conditional discharge is deemed not to be a conviction are not to apply for the
purposes of this Part of the Act in relation to orders for conditional discharge made in respect of a
post-commencement conviction.

Section 135: Interpretation: mentally disordered offenders

268. Section 135 clarifies how the provisionsin this Part apply in respect of mentally disordered
offenders.

Section 136: Part 2: Northern Ireland

269. This section makes a series of minor referential modifications necessary for the application
and operation of Part 2 in Northern Ireland.

Part 3: General
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Section 137: Service courts

270. Section 137 makes the modifications needed for provisions in Part 2 of the Act relating to
court orders, convictions, findings, offences and proceedings to apply in the context of service
courts (that is, courts-martial and Standing Civilian Courts) as well as in civilian courts. Service
courts have jurisdiction to try al offences equivalent to an England and Wales criminal offence,
including the most serious, committed outside the UK, and most such offences committed within
the UK, by persons subject to Service law. These personsinclude Service personnel and, in limited
circumstances, some groups of civilians, such as dependants or civil servants accompanying the
Services overseas. Section 137 makes clear, for example, that if a person is convicted of a serious
sexual offence by a court-martial, that person will be subject to the notification requirements. It
also enables Service courts to impose sexual offences prevention orders at the time of sentencing
in the same way as civilian courts. Where a Service court is satisfied that the test set out in section
104(1)(b) is met, namely that a sexual offences prevention order is necessary for the purposes of
protecting the public in the UK from serious sexual harm, that court will be able to impose such
an order in the same way as a civilian court. However, section 137 provides Service courts with
the power to impose a sexual offences prevention order only when dealing with an offender in
respect of an offence listed in Schedule 3 or 5 and not following an application by the police.

Clause 141: Commencement

271. Clause 141 establishes apower for the Secretary of State to make a statutory instrument setting
out how the measures included in this Act will come into force. Subsection (2) sets out what such
an order may contain. It allows provision to be made for different parts of the Act to commence at
different times. It also alows for the order to contain transitional provisions. Those provisions of
the Act that are within the devolved competence of the Scottish Parliament will be commenced by
the Scottish Ministers.

COMMENCEMENT

272. The provisions of the Act will come into force on such days that the Secretary of State or
(where applicable) the Scottish Ministers specify by order under section 141.
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