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THE UNITED STATZS
vs

KARI. TO%SCH

REVI® AND RECO:T™NDATIONS OF STAFF JUDGE ADVOCATE
Case No: 12-1457

1. TRIAL:

—

The accused was tried at Ludwigsburg, Cermany, on 30 April
1946, by a Ceneral idlitary Covernment Court arrointed by Faragrarh 3,
as amended by Faragraph 23, Syecial Orders 100, Headcuarters Third
United Statee Arny, dated 20 Aprdl 1946.

2. CLARGES, FLZa5, FINDINGS AND SENTENCE:

Charge and Iariicular Ilea Finding
Charge: Violation of the Laws of War ~ NC c

Farticulsr: NG G

In that Karl Lcesch, a German national, did, in conjunction
with Konrad “'ald, at or near Ciesse¢n, Ceruany, on or about
27 arch 1945, wilfully, deliberately, and wrongfully en-
courape, aid, abet and particijate in the killing of Licu~-
tenant Darwin R. Nichols, a member of the United States
Army, who was then an unarmed, surrendered prisoner of war
in the custody of the then German Rcich.

Sentenca:

The Court by at least two-thirds votc of the members yresent
at the time the vot: was taken concurring, scnt:nced the
accuscd Karl Locsch as follows:

To imprisonment for a term of eleven (11) rears commencing
12 May 1945, at such placc as may be desipnated by comjetent
military authority. v

3. DATA A5 TO ACCUSED:

Karl Locsch is a male civilian, Gerumen citiren, 47 ycars of
age, marricd, one child, and & resident of Giesscn, Gurmany

(R 2, 29). Accused has been a police officer since 1921,

and at the time of the commission of the offens¢ herein vas
criminal sucretary of police at Ciessun, CGermany. He was
transferrcd to the Cestayo Branch in 1939 (R 21). He has

no grevious civilian convictions (R 29). There is no cvidence




i uhe secepe hadicaving membersnip in the NSDAF or any of
its affiliates and the record affirmatively states he was
not & member of the SS. Accused was arrested 12 May 1945

(R 5).
ho E'VID?.NCE:
a. By the Court:

Upon being examined by the Court the accused testified 2s
follows: On or about-27 March 1945, I was on duty os
criminal secretary in the Gestaro Building =t Cieseen,
Germany. At about 1:00 o'clock in the morning I rerorted
on reouest to Cestepo Chief Kuerrel. Konrad "eld, an SS man,
was rresent at the time. Kuerrel said to me, "Loesch, you
go along and one man has to be killed". I then wvent to the
basement of the building and Kueprel said, "Be careful that
he von't escare". On arriving in the basement I noticed &
men stenaing two or three paces away from the corner, V'ald
and T then placed his hands behind his back in a crossed
manner end T tied his hands together vith a rope. “e then
left the building and &s we were leaving Vald said, ""e

go to the Lehn", and I went along (R 5and 6). I was wear=-
ing my service pistol (R 5). Ve walked for about 20 to 25
minutes until we came to & small road and ";2ld went ahead
and he possed me and all of a sudden in the dark I heard a
shot ond I saw that the man was falling. At that time I
was about 8 to 10 peces behind vald" (R 3). Visibility at
the time of the shooting was good for ebout 20 to 25 meters.
Vhen the shot wes fired Vald was aprroximately one meter
from the pilot and I was about 15 meters from Wald and the
pilot. The only conversation between Wald and myself occured
immediately after the shooting when he stated the pilot had
fallen in the Lehn River. Veld and I then returned to the

city building end I rerorted to Kuerprel, saying, "I am back.
The order has been carried out! (R 3 and 6).

b. For the Frosccution:

Heinrich Gimpel, 2 rrison guard, testified as follows: The
Gestaro Field Detachment operated a jail in Ciessen.
Haurtsturmfuehrer Kuerrel vas in charge of this rrison. Wald
was warden of the jail (R 7). For about scven months prior
to the shooting, the American airman had been 2 prisoner in
this jeil. The pilot's name was Darvin Nichols and he vas
an American Flight Lieutenant. On the morning of 27 March
1945, =t about 1:00 o'clock, we brought him to the m2in
buildinz (R €). Vhen we arrived at the main building, ¥ald
and the American Lieutenant went ursteirs ¢nd I never saw
the Lieutenant again. Later in the morning, ot about

5:00 o'clock, Wald, when asked whet had been done vith the
Licutenant, said, "I shot him and threw him in the Lehn
(River)" (R 9). On or about June 1945, 1 identified a body
at the morgue in Giessen, Germany, as that of Lieutenant
Nichois. I concluded that it was Licutenant Nichols from
his clothes, hands, end fingers (R 10). On the 27th of
Merch, the Amcrican Army was approximately 15 kilometers
from Cicssen (R 11). Ve had been notified that a state

of emergency existed and no one was allowed to go home and
if anyone committed ~ny offenses he would be shot (R 11).
Thero were three other murders earlier in the evening in
and about the jeil =t Giessen. The Irosecution offered in
evidenea four exhitiic, to-wit, & paper addressed "To Vhom




It May Concern", znd signed, "licutuntnt Derwin R. Nichole,
ASN 0-77038", in vhich it wes csked thot consideration be
given to the gurrd Heinrich Gimpel for the kind trectment
given the signatory while he wos incercercted in the jeil:
¢ signcd stetement of pecused Kerl Loesch: & report of =n
vxzmination of accused Loesch in ouestion cnd answer form
t~kén by “~r Crimes Investigator; 2 statement of the ouali-
fic-tions of the interpreter who was used in the tckine of
the stotements out of court. The tvo exhibits containing
testimony of nccused taken out of court do not diffcr
meterially from the testimony given by accused in court when
exemined by members of the Court.

¢. For thc Dufcnse:

Accused tostified as follows: On or about 27 March 1945, I
wes criminel scverctary of police at Gicsscn, Germeny, and

my duties consisted of work on theft ~nd control violations -
of workers from the Bast. In the cerly rert of the evening
Larch 26, 1945, I had & fight with Gestrpo Kuecrrel, Chief of
our Scotion (R 21). Kueppel hrd nsked me to rerort to Yald
et the j-il as & few mon hnd to be ghot. This conversation
¢nded by Xueppel steting to me, "Get out of here, Leave
this roon immediztely. I om n rusponsible and compctent

man for this scetion -nd T do vhrt I intend to do. Onc more
thing like that nnd you vill be yunished 2nd runished
severcly", However, I did not teke ony rart in the murders
esylier in the evening., Kucprel was ¢ member of the SS =nd
held the rank of Hrurtsturmfuchrer. It is my belief that I
was only ordercd to particirate in the murder of this
Americen so thot junitive action could be trken apainst me
in cse of my refuscl to obey the order, fs it ves generclly
thet vhere members of the Cestrpo disoboyed “n order from &
surerior, they would be summoncd tefore on SS or Iolicc
Court. Iy only exrlanstion for uy rerticijotion in tying
the Amcrican ond in sccomponying ''ald on thu death ierch vas
my fetr of punishment if I refuscd to obey his superior
orders, and the fact I wes 80 excited thet I vis not, think=-
ing (R 26). I cduit that bofore I started on the triy with
vald cnd the American eirman I knew the pilot was to be shot.
The defense introduced in evidence 2 photograph of the body
of # hum.n being, which in thu course of the original fre=-
1liminery investigation wes reported to hzve been the body of
the victim. There is no contention, cnd witness Ciugel
definitcly stetes that it is not the body that he identified.
(R 14; “rh. "AM).

5, JURISDICTION:

£, The General Militery Government Court which heard this
cose was jroperly constituted ¢nd had jurisdiction over the
subject metter ond of the accused. (Fer, 7, Ficld Manuel
27-10, Rules of Lend Varfore; letter, Heedouarters, United
States Forcos, Turopcon Thoater, dnted 16 July 1945,

AG 000.5-2, subject: "Trial of Wer Crimes and Related
Cases.") It is well rccognized that the offense in the
instant ccsc, ~idinp, obetting and yortieiyoting in the
killing by & Gerw' n civilisn of 2 member of the United
States Armed Forcus, vho vas then » surrendered prisoner

of war, is » viol tion of the lavs of wrr and jroyerly
tryeble in o Militory Court havine custody of -ccused. The
sontenes vos lepclly within the rover of the Court to imposeé.




b. Inlctter, Deputy Theater Judge hdvocite's Office, "ar
Crimes Bronch, United Stetes Forces, Turopcaun Thester, doted
21 Jonurry 1946, ACO. 5, subject, nGase of U.S5. vs K-rl
Loesch", trial by & Generel ¥ilitary Government Court w’s
directed. The Chergo and Tarticular cgainst the accuscd
were jreferred by Howard F. Bresee, Colonel, Cwl, ond re=
ferred to trial by C. R. Bard, Colonel, JACGD, Judge
Advocite. The Charge Shoet was scrved on accused 27 Arril
1946, 5ix members of the Court were rresent throughout the
tricl. The sccused wns repres.nted by cn Americen officer,
an ~ttorney, and ~ Germon civilian ~ttornuy of the Ludwigs=
burg Brr. Challenpes for cruse were rermitted.

6. DISCUSSTON:

There is no subst-nti~1l conflict in the cvidence matericl to
the essentisl clumeuts of the offense for vhich the cccused
has been chrged, convicted =nd sentenced. The vietim, °n
imericen sirmon, hed been in the 42i). 2t Giessen for =f=
froxior tely seven months rreceding hie de~th. On the evening
of the offense¢ S8 Houptsturafuchrer Kueyyel, Cestaro Chief,
ordered his subordinnte, the ~ccused Logsch, criuinnl secre=
tory of jolice ct Giesscn, ~nd ono Conrcd’ 2ld, varden of
the joil, to kill the americen sirscon.  In jursucnce to

this order accused Loesch znd Wald ticd the honds of the
victim behind his back and took him from the 3ail to the
bank of the Lahn River. The accused did not firc the fatcl
bullct. He remrined from eight to 25 meters behind ¥'2ld,
herrd © shot, and immediately the rilot fell. Loesch =nd
v's1d then reported bock to Gestapo chicf Kueppel ¢nd st ted
thr t the order hsd been carried out. vpld sdritted & few
hours after the incident thet he hzd killed the nmericon
sirmrn. The body of the airmen wns jdentificd in June 1945,
by witncss Gimrel, a rrison guerd, who hed had daily contact
with the rilot for some months.

Tt is provided by Feregregh 37, Fi 27-10, Rules of Lznd
Verfare, tart 2 prisoner of war must et 2ll times be
trected with hunanity end protected, porticulerly ageinst
nots of violence, insults, £nd fublic curiosity" and &
violation thercof is & war crime. For such = violation of
the lovs of wer the Court could huve imrosed ~ny sentence
vp to ond including death. The wer crime for vhich accuscd
_has been charged, centenced and convicted aprromimetes the
common 1low offcnsc of ~iding rnd nbetting in a murder. In
the fodernl proctice no distinction is mnde between 2iders;
sbettors, or rceessorius == rll are rrinciyals. (U.c. Code,
Title XVIIT, S.ction 550). The accuscd has one dufense,
that of supcrior ord.rs. H~uytsturmfuchrer Kucyrel ordered
him to kill the sirman 2and he was afraid of sevcre runish-
ment if he refused to carry out the order. The cuestion of
surerior orders hos been discuseed ~t length in provious
reviews. Ahs hns been stated, the defense of superior orders
is not -n sbsolutc defense, but mty bC trken "into considera-
tion in determining culpabllity either by voy of defunsc or
in mitig:tion of junishment'.’ (Chanre 1, 345.1, FM 27-10
Pules of Lond Varfare) . afparently the Court took into
consider~tion such superior orders for the ususl renclty for
murder caonz civilized nations is 1ife iryrisonment or death.
The s.ntone. of imrrisonment for o term of cleven (11) years
is considercd frir and just ond os lenicnt, if not more 50,
then ¢ Court vould impose for such an offensec in the federal
courts.




The identity of the victim 2e an imerican . ond 28 2n indi-
vidunl wrs sufficiently cstablished by the testimony of the
frison guard Gimpel. The ncoused's testimony that he herrd
a shot =nd sow the airmen foll and the sdmi:sion of ''ald
shrt ho hed killed the pilot, togother vith Cimpcl's identi-
fying the body in Junc &8 that of the americon who had been
inerreer - ted in the joil, was sufficicnt to cstoblish the
corfus declicti.

o crrors or irrcguls ritics occurred during the coursu of
the trial which prejudiced the substantial rights of the
scecused tnd provented him from having & foir, just end full
trinl.

IETITION FOR NEVIE :

No petition for ruview in behslf of the accused has been filed
in this case. On prge 30 of the record aryecrs the statement
nCounsel for the defense does not intend to file » retition
for review or a retition for clemency in this case."

CLIATNGY ¢

Since the rrersration of the review and recommend~tion 2 yeti-
tion for pardon in beh2lf of the secused hrs been filed by
his "ermen civilian defense counsel. No new or rdditional
£:cts rre set forth by the retitioner vhich do not rlrendy
a;yesr in the record of trizl. The substance of the retition
is n ple- for mitig~tion of the sentence inrosed by the
Ccourt ©or the renson thot the sccused had "no rover to stor
the killing of this prisoner of vcr. For this furrose he
would h-ve hrd to kill the SS aon". 1 etitioner further
alle-es th t the accused never joined the S8 -nd th t he
frecly cdrdtted from the bepinning his porticipotion in the
inst nt cnse. These focts have been discuesed in peragraph 6.
Tt docs 1ot arjeor to the reviever thet the ~ccused wns under
any urusunl or srecisl durcss vhen he eorried out the order

of Kuetpel., It is truc that he testified thet he refused to
porticiprte in the murder ¢ rlicr in the evening., From his
own tescamony the only runishment received by him vae o refri-
mnd. ‘hen he reccived the order to kill the aaericen in the
instant c¢2sc he mde no protest or resistrncz to this order.
It is the bulisf of the reviewer that the Court in the im-
position of suntenc. took into considerction the suferior
orders, and it is r.coumended thrt no furthor mitig-tion is
varranted in this cssc.

Tt is recommended that the finding snd the sentence be &.-
froved. The jprofer order for ccrrying cut this recomaend Lion
hes buen sprended for signature of the reviewing "nthorit: 8.

/s/ M. C. Sctzckorn

Jt/ i, C. SRTZIKORN
Civilion
Chief of Trial Scction

T Concur:

Zsé Charles B. Cheovor

"t/ CHARLES E. CH?"VER
Colonel JALCD
gteff Judge hdvocrte




HZ,D UARTERS
THIRD UNITED STATES .RMY
IUIO h03

CENERAL MTLITARY GOVERNLINT)

COURT ORDER NUIZER 20) 11 June 1946

Before n General hilitory Government Court which convened at
Ludwigsburg, Germany, on 30 Arril 1946, pursuant to reragrarh 3,
Special Orders No. 100, this headcuarters, dated 20 april 1946, as
rmonded by paragraph 22, Spocial Ordors No. 100, this hcadouarters,
20 Lpril 1946, wes arraigned end triod:

Kerl Loosch, Gurman National

CHARGE: Violation of the Laws of “ar

Speeificeticn: In that Karl 10ESCH, 2 Guernan nationel, did,
in conjunction with Konrad WALD, at or ncar GITSSTN, Germany, on or
about . 27 Meoch 1945, wilfully, deliberatcly, 2nd wrongfully cncourage,,
aid, abet and perticipete in the killing of Licutenant Darvin R.
NICHOLS, ~ mumtor of the United Statcs srmy, who was then an unarmed,
surrenderea ;risoncr of war in the custody of the then Germen Reich.

- FIEAS

cvocification of the CHARGE: Not Cuilty
HiRGE: Not Guilty

FINDINGS

Of the Spucification of the CHARCE: Guilty
Of the CHARCE: Cuilty

CNTENCS

To b. imprasoned for = tooe of uleven (11) yoars, comucncing
12 Liay 1945, ¢t such plzce as moy be designated by coupctent militery
suthority.

The sentence was sdjudged 30 April 1946,

The findings and scntence are approved 2nd urhcld and the
scntence duly oxccuted. Landsoerg Irison, Landsburg, Germany,
is designsted 2s the place of confincment.

RY COLiG.ND OF LITUTTNINT GENERAL KTYES:

/t/ ™™. R. SCHMIDT
linjor Gener:l, General Staff Corps
Chicf of Staff

/s/ Thaomas Robinson
/t/ THOM.S ROETNSOM
colcnel, ,djutant Cencral's Department
.djutant “cncral




YTITT. Y COVERMITINT COURT
Order on Reviuw

Cesc No. 12-1457 Ordcr No.

vHTREAS KaRL LOTSCH wos convicted of the offensc of wrongfully
aiding, 2botting ond perticiynting in the killing of ~ yrison.r of
yor by © General Militery covernment Court at Ludvigsburg, Cermony,
ond suntunced to imprisonment for a term of <luven %ll) yo rs, com=
moneing 12 2y 1945 b such place &8 wy be desipn-tud by cowputunt
rdlitery ruthority by # judgment, dated 30 ..pril 1946,

.ND V.HERELS this ctsc comus bufore me by vey of revicw 'nd *ftor
duv considerstion and in uxercise of the powers conferrcd uron me, I
hercby order:

TH.T the findings ~nd scntencc arc opproved ~nd upheld ond the

sontence duly cxecuted. landsberg Irison, Landsborg, Germany, is
Josignited ns the placc of confincnent.

De ted 11 Junc 19&6

/s/ Geoffroy Keyes
(6ignature of Ruvicwing Luthority)
/t/ GTOFFRZY K7YZS
Iieutenont CGencral, U. S. .roy
; Comm~nding
(Title)

¢TRICHT N MITIT.ERRACTZRUNC
Rovisionsnnordnung

Strrfsoche No. 12-1457 Order 1C.

wOr2I K.RL I07SCH doe Vergchens, unrechtireseipe fithilfe,
Untorstuctzung und Teilnzhme “n der Toctung winvs Kricpsgefonpencn
von cincir Oberen Cericht der "41itaerrepicrung in Iudwipsbure,
peutschlond, fucr schuldig crklaert und zu Cofrenenis fuor dic
2citdnuer von ¢1f (11) Jrhren, bepinnend ful 12. .21 1945 ~n dcia Ort,
der von der zustrondigen 1414taerbehocrde begeichnet wird, durch
Urtcilssyruch, detiert vom 30. sprdl 1946, verurteilt wurde.

!

UND YOB®I diusc Strofscche adr jetzt zur Ucberprucfung vorgelogt
wurdc, und nech gcbuchrendcer Srwcogung und in .usucbung der mir
uobertrs genen Befugnisse ordne ich hiermit on:

D:.SS das Untorsuchunpscrgebnis und das Urteil gebillipgt und
sufrechterhrlton werden und dos Urteil demgumacss vollstreckt wird.
Dus Zentrelgefiungnis in Lendsberg, Deutschland, ist als Ort der Haft
sngegoben. -

Datum 1946

(Unterschrift der Rcvisionsbohoérda)

(Titel)




