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Thowuh dlssgsntin: frosi the najority both on
questions of law and of facts; I did not at first
intend to lkeep on record tyy dlsareerent in the form
of & dlassentin: jud mzent. I was under the inpression
that the majoritr decision would bhe prono omeced in
the name of the majJorlty so &3 to exclude the possi=-
bllity of any final silencs on my part beln:’ rids~
understood ag =y concurrencs Iin that deéelsione The
majnrity, howsver, ultimately decided to announce 1ts
declizion sirply in the narme of the Tribunal, In these
airneumetance=y in falrncas to tha Aecuscdy I consider
it to e my duty briefly to ~ive exprtsslon to my own
lew of thoe guestions of fact and of 1law involved in
this case 1nsofar &s thls view differs from that of the
rajorltye

Consbitutionality of tho Craation
of ths Tribunal

It is ©o & superior authority reconilz
(2]

by 211 t} partics concorned or most of them
bgloni s 12 1! ht of =3¢ 11115.‘fkiffc:rx10u;' &ﬁor:' parties.

i this prineiple within sach

Cconformlty to n ...,u:r‘u 1

of which indecd supp

and ¢ivil soclsty. 1

cng coriputont to croeate tribundls

accuigd of erimes R ainst universal
gn orstanlsm endowed wish J')r‘1

Filg
--L-p posgessced of actual pov

i 3 8 1 i of a
gnd moral authority sulfflecient to assume that Hr%ﬁ can
st up tha necessary tribur |.'18 for the trisl of nersons

suspoctod of acts supposod to Lo in nal infrinre
ment of natural and International law, For this

tho “U7-L n{ procadurce for secur-
il L o rcouaed befora the Tribunsl

purpodc he ean

'17.’*“ R T Brnaarar



for the judrcmoent of the Accuscd =8 alse Tor cxocubtion of

ul

the Judpment.

Tho crimecs commltted against the pecoples of a
perticulsr n2tlon &rc also crimes commitsed H;uinst
mombors of thy wilversal community. Thus, the do facto
authorilty which can organizc t”L trizl of erimes Rpainst

inst JU”“”Tt' can,y Af it fi=nds 1
prosoccutic for ecrimeos T’*ldst peoples of pa
2lso Aalopny: with thome The law to bo s plicd dn such casos
howsyor , 111l not than boe of a particular natlon, the
victor or th daf«At-d. but that of a1l natlons.

‘-
ponac and Age

The sutherity vhieh assumud the duty of setting up
necesasary tribunpl for the trial of personsa asccused
of epimes Yraingt universal 1aw Gould find 1Hsslf dls-
gualificd ify by doing thils. 1t dclibversatoly refused to
crant to tho dceussd the maximom fuarantos possible for @
fair jJudpment, The beat proof of 148 good-will on this
polint will bt to Grant to the Defondants at loast as
much frugrsintoc as 1t vould grant to his own ngoitionals for
Tish erimes vwhich thuy cormit against intornal

14

Gt LN ge the wars which
played hévoe in tho For Dest dLr*irg e [3'F"?ﬁ
concluded by the aurronds Suptember 1945, the Allied
Hations wcrey 83 u cons of thoe akovo-montioncd
Priﬂcl;l.?.-:urf ctly qus te croatc tho Internatienal
laty. The dlapositions of
i cated on 19 Jamuary 1946
n ti 14 1" Suprem¢ Comnandor for tho ulllﬂn
oRers sup robundantly manlfest thelr desirc to casure tho
gfondants T“- maximum Cuaranteds possibls. IF 1t is true
v fzw of thear guardantcos consldorcd indisponsable
by ths egnacicnern and universnfl roagspns dare not cxprossly
prantod by the Chartcr,; it is no lces truc that they are
nof rufyuscd th.om apnd that the :uthoriz:fi:r givan to tho
Tribunal by Article VII of the Chapter to draft and amend
3 stent with the 14taﬂm-n,11 pro-
slon ¢ is cAaulvalont ai least In thils
rogpact To tht divcet irant of thasg suarankoes.

Tha foact thnt thoe authops of tho CHortar siopg
prociscly the vietors and thot only the goveramont
londers of thu dofoatod natlon could be proaceuted could
not ba talin into considoratien cifthor. It 13 suffioicnt
proofl of the fond-will of Glw Allids thnt Instvead of
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punishine thec Defendants without any trial of any kindas
} d thom owyar to & Tribuhnl free to 2cgunit them.
Moroevir, th- political nen=oriinnizatlon of the world is
to be blim:d Tor the fact that o docislon prior to the
Fricl-~tho onc excluding the cvantual proclamation of th
rogsponsiblility of the conguerors--was rrdachod by the
victorious nitions both judges and partakeors in thils
daclsione Inmction on thn part ¢f the victor nations
would have doprived tho world of & vordicty tho neccosslty
of Whieh was unlvorsally folt.
In the lirht of thesc remarks may be rojected all

the obJoctions mide by the Defeonsc to the right of the
o113nd Natione and to the competance of tho Supromc

|

Commondoer for tho 4llied Powcrs in tholr name to set up
the International Military Tribunfl for the Far East and
confer on 1t the jurlsdictlion purportcd teo bo pranted by

the Chartor.

Jurisdiction of the Tribuncol

IT the word !'jurisdietieon'! is aceopted In the sons
n which it i1s usunlly roecosnizod, it moans and signil-
1 wlthin which a4 court has authority to
1 £01138C Oor CEUB0S.

It miy be notieced 1in passing that nny assumption of
criminal jurladiction docs not Iin itself imply crimi-
nali ty of the facts or the ngts In rolation to whieh
guch jurisdiction 1is assumcds This 1z particularly true

5 .

whern the authordty which relays the facts to the Judges

i t onc guniified to loplslite on thelr criminality.
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rraned o tho judges only implics that in tho
Ol g herity tho facte or the acts in
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Thoe jurlsdletlon In rom of the Imternational Military
Tribuwinl for hthoe Far East 18 dotormined by the Potsdom

Doclaration of 26 July 19L5, the act of surrcnder of
2 Soptumber 1945, tho Woscow Confrroncs of 26 Docember
10l:5, and by JSrticle V of the Chartor npproved on 19

{

Januiry 19L6 by the Suprtme Comnander for the 41licd

Povwirs, cegtabllshing the Inmternational Milltary Tribunnl



for thc Far Easte Thls Jurisdiction iz manifestly
limitcd to the facts which could be deeds only of the
people of tho cnomy nations or of rencgades.

The Charter docs not limlt as fo date the facts
usceptible of buing prosccecuted and it can be 2ssumed
that only the norm2l rules of precscription, if any, as
accepted by conscilconee and universal rca2son would 1limit
tho aetion of tho Prosceution. However, it 1s to be
notcd that the Far East Commission in its scssion of
5 Lpril 19L6 in adopting thoe poliey 1n rogard to the
apprchonsion, trial and punishment of wir criminals in
the Par Tast sccms fto have had in contermiplation some
1imi;itinﬂ in this rcspoct. By its committce number 5:
"war criminals", it snys: "the offcnsc ncecd not have
beon committed after 2 particular datce...but in genoral,
should hava bocon commltted since, or in tho period
immcdiatsly procceding the Muliden Inecideat of 18 Scptember
19351 The pronpondermes of cascs may be cxpeched to
rul“tg to thg yerars since the Iultouchlac Incident of
7 July 1937."

d
i

In thoe lirht of this teoxt and of the rcport

adopted on 2l Fubruary by the Leaguc of Nations Asscombly
aecording to which "while at the orisin of the state of
tension that existed beforc September 18, 1931, certain
rspons*bilft““- would appc#r to be on onz side and the
othery no querstion of Chincsc responsibility can arise
for the dc ”’7O“WPVt of events since Soptember 18, 1931M
it can be concluded that in the mind of the Far Eastern
Commisslcn, whose above-mintioncd pollicy was transmittcd
to th~ Suprceme Commandor for the &llicd Powerss the
facts of th: same cater~ory as thos» of Lake Khassan and
Khallchin Gol River did not firure with thosc contemplated

for prosccutlion. Without doubt: howcewver, if they can be
cstablishaod oe hwing formed an intocral part of the
whol» of the facts uneentoestedly roferrcd to the judgment
of thn Tribunal thcﬁ would volidly ceme within
cornizance of the Tribunal.

-~

~ -
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pinion of the majority "as all the
agecused -1r;cd #1th thce consplracics, it 1s not
NOCCSSAry »p et of thesc 1t may find guilty of
conspiracys to cnter convictions alse for planning and
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proparing or in other words to take into consideration
nor to ¢nter convietions upon counts € to 17 inclusive.
Furthcr, according to tho majority, "2 conspirmey to
wage aggrecssive or unlawful war ariscs whon two or morc
persons ontcr into an agrecment to commit that crimo"
andy of coursc, thosc who adovt the purposs of the
conapiracy and plan and preparc for 1ts fulfillﬂ;nt
become conspirators. From thig last remerk it would
not ncecssarily feollow that he who has conspirced has
later planned and propared. In othor words, the majority
Justly accepts as truc that conspiracy and preparation

ar: two distinet thinrs. In my opiniocn, and in vicw of
the above-mentioned dafinition of consplracy, tho
pl?nanﬁ and propéring Aro more scrious moattcoras then

the more conspliracy; conscgquently thoy must be takcn
inte consideration by the TribunAl and should be takm

as the basis for cenvietion if found c¢stablished.

n

The majority did not deom 1t ncecssary to take
into considoration counts 37 and 38 which chargo
congpiracy to murder, nor, for the 8 Ame reasons s invoked
cournts MB and Ll which charpe conspiraclics to commit
crimos in broach of tho laws of war, _thouﬁh. for
rogacong Indleated latory I am 1n apcord wilth the conclu-
sion of the majority relative to counts 37 .nd 38, I
their epinion rogarding counta L3 and |l h.
ny the reasons givon by the maj ority econcern-
d 38 would not apply to the casc of

|
counts U3 and Ll

The majority exprecsscg itsclf In these terms
(Chapter IT,» pages 11 and 12):

"Counts 37 and %8B charpe conspiracy to murds
article 5, sub-*“r'-rtphs (b) and (¢) of the Ch rt\r,
drsl with Conventlonal Wapr C“WW s and Crimcs against
Huminity. In sub-paragraph (e) of the article 5
ocecurs thils passagoe: 'Leaders, orpganizers, inatigators
and accompllcas particlipatlng ln the formulation or

cxocution of a common plnn or consplracy to commit
my of the forapgoing crimecs arce responslble for all
gcts performed by any poerson in exccution of such

plan.! 4 similar provision appearod in the Nuramberp



chartcr althouth troereo it was nn indopendont para-
groph and was not, Gs In oup Chartcr, incorporatcd in
aub-pir“w“h;t (c)s The contoxt of this provision
elonrly rolates it cxelusively to sub-parapraph (o),
Crimos a'hL:E% Puaecoy s that ls thoe enly gatorery 1In
which n 'eommon plnin or c¢onsplraey! is statcd to be g
erimc. If has neo "pplication to Convontlonnl War
Crimes and CGrimoe acnlnst Humanity as conspiracles to
gommit such erimc-s are not madc criminal by the Charter
of thu Tribunnl,"

THe roazbonineg is bAascd upor tht assumption thet

in Articls § of the Chiwtur "Crimea acainst podeec is
t + ¢atopory in which A dommon plin or conapirfcy
4 to e o erim:," This statomont, ro pfuu-d in
pitrts of th-. judpment, sccns to bo misloading,
if arbticls 5 A28 ¥t atnted vopbrding the focots
1 wider the hoading of Crimes apsinst Poace.
Cﬁnv.nhiuﬁ~l War Crimocs, o Crimos apninst Humanltv.,
that thoy aro crimcas It Iz only _ﬂid——m rropos of
thasc faests alrcady nocompénicd as subjocts of tho
santenec by tho cpithat erime=--thnt they are "erimes
comins within thu jurisdicetion of the Tribuanl for
vhich thurs shnll be individuanl responstit lity." In
other words, the purbesd of tlig sccong piraf “"“h of
artleds 5 is not to caunciate that the ,ur*lcu‘*: fact
listed thorqin is 4 erimcys --not to dofing Crimos
artinst hn“f~~rv--b1+ to ﬂtAt, the prinedipic that
racarding facts qualificd s wnr erdmes; Cbeos which
do comp with '1 tk: Juri"“ictlou of tho Tribuanliy thero
ghall be individual responsibility. Tt 61 mardovor beo
stafod tHAE tHC Istinc in LPEielc 5 oaf ngts ntmbratéd

ng doesapvinge the gualifdication of Crimoes npnlnat Pomad
Convertionnl Wor Crimes qamd Crimes afuset Humanlty

Is nobs lirnditabive.

S1atvealys the alrondy montioned pellsy of the Par
Bastiorn Comrdsajon stntos thoe following:

le: The torm ”‘r Grinca! 08 used horicin included
(a) plasndnec. sroparation..e (b) Violatlons of tho
laws of custhoms of JWra Stich vwiolatiens shiall i*clud*
but not b+ limited to murdor, illbircntmont,; ctce ses’

Lz th- Intt . r». popyrpaph (e) apoaks of sther inhumnn
dogids commstied vhethur ¢ not 18 viloldutlon of the

domoatie Luw of the conntry whore perpcbiriatcds
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8 I8 suprestod by tho moj ori";", it could wo
1 frem tho fivat part of Ihe Lrticle % that tho
of 'tho ‘LJVLLP 1'11:::|_'fr1L_"=_§;T deeidaed thont the copmon

tuthor
plon or nmspiraey for the dcecomplishment of any of the

3 £ Oy

gusly ¢numeratoed facta gnz 2 erime, 1t could rqually

nfoerpad from the last seéntonec of $tho samt artlele,

vithor of ths Charter implleltly nddoed conspirnecy

for Convortglonal Crimes and for Crimes &pNinst Humanlty

o the liat of fuacts statod 1o be érime In tho procoding

1linocda, Tha normnl loisicnl eorgoduericcs pf the Azgertions

of the mn jority, wmely that instead of 'applyins the

last four ! nventional Wear Crimes and Crlmes

izainst Huminlgys thoy should be takoen enly as applying

to Crimes apninst Penco--would lend us 6o tho nlg H"*'

improbabls coticlusion that tho leadors.s orpanlzors,

instlritors and necomplicrs portleipating in the nxceution

of tho agrocement to commlt 2 conventlonal woar crime or a
rime againat humanity would not bt rosponsiblc for all

acts p:ﬂiw“w d ia exdeution of such 2 plian: For instancos

pancac scholar who would have deelded with the ald

of o puportl to utilize and would havd utilizod a

I appihiloting In one blow the popula=-
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discovury capibls of I

tion ef v ontiro resion viould Bot bho spongibkle for
11 ch ruthless destruction if 1t wore .41“ctu1tJd by
the ordor of 2 prmpsnl.

'
oo
]
o]
&
[N
¥
el R
ve !
=)
=

e -

ity tho Allied

In ““rth. there is no reason T
Mations would howve raofusoed o submdlt o bh
5 - T_ ]

N o action of
Judgtics tho consplratarial netse such as for the dogatrue-
tlon of v entivsc pooulntion, wWhileh could hive boon morc
L 1 1 that faor an aooressive war,.

thors of Tthi
W g ia) ek L3
ptufl ithich would comc within $he scopo of 2 ponal
dgofinition praeviously cstibllshed by & gqualificd logpislator.
ths eontrory: ["C.*'" n 1“"' dy committed And spocificd
ing which tha Tribunal itsclf will have todcecilde
thoy were In faet 'hd validly subjoctod to punal
tions by @ gompotont muthority and to lnwvestipate and
decide whother fho Scoud r_'l wore  the "L1-f-hDrE ol Shom,.
Undcr these conditfiong the Tribunal has tha rlght to
sxamine the aets submitizd to it Wi'L dur ropard o all
the gqualifientions recomland peosslble by tho consclence
and univorsgsl rofaen; it is ita duby te cxaming thoso
of thuem that would entaill the mest sovoro sanetlonse
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"{1) mhs 41114 Povrrs =ctd trrrourh the
Suprumt. Commandar have no Apthordty to Ineludl in the
Chartd=r of thi Tribumal and to dead g2 g Justicinbl:
tCorimis et Pangal («.7ticla 5(a));
"(2) nrorogsive r iz not prr so illurmal apd
t1 Foeot of Pords of 1920 ronoumelng viir as wm imstrument
of tlonnl poliey doca ot U=lar the fonninge of war
eril o colEtitubo v e imd
H-_.—':l oy i.) -r ok of 1 o
s = § 8 o cy s L N L [ i3 t i .
ivi 1 _ ihilit 3 :
N(l) The provicions of the Chnrter
“ietor lo-talation and theruforc 11lzzd.
s oo s 181 t of the Charter
18 doelod gal i upo 1buzial is formally
bound to roejeet the first four ol &l hove.. .contontions,”
frowm the dbovoe-guotcd stato by At rawst b
.:\.’_\1__.11-:' ‘."i + 7 |4 r~eoarn 1 g v !-l—_ J'-.-"-l\' i | 3 ..-!-\i-f-- a1 .qt-: ._|_-1-h T_\-
1w g T g hy 6l Ghnirt g Bt this subatantive
law 45 57 o to b T ld o th Jac nt af thy
neewscd md Gkt 6 Tribunal could not Tor My rofigoh
Mogaocwer no M fo plr ite
It 1g truc the malerity doefehdod lts judiront
1«12+ 8lcl It rprctatios in gsovepnl ploieos e
en oinTl i £ Iiswes imicdinticly foilowins b bovc-
1yt ~Ad »m ¢ E ic ot + .':."“".a--.-hu-l 1 :1’ ] :':_:
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"The forcrolng cxpression of opinion is not to
be taken as i pportilns the vicw, if such view be held,
that the L1llied Powers or any victor natlons have the
richt under international law in providing for the trial
and punishment of war eriminals fto enact or promulpate
laws or vest in their tribunals powers in conflict with
rocognized international law or rulss or princliples
theroof's In the exorelsc of thelr rirht to ercate
tribunnls for such a purposc and 1In conforring powers
upon such tribunals belligfcrent powers mdy adct only
within the limits of intcrnaticnal law."

But other passtroes of thoe judpsrments such as those in
wr.ich the Tribunnl declares not beiny able te sce a
crirc 1in the consgplracy for 2 convertlonal war crime
on & crimc agtinst humanltys show neovertheless that
this tnterpretatlon reveals the real rulding view of
the =ajJority.

I cninnet sharo such a view. Supposling, which,
howevery 1s not the casc hoere, that the authors of the
Charter had the Intentlon themselves to make crimes of
the facts cnumecrated under the headings Crimes apalnst
Pcricey Conventlonal War Crimess or Crimos against
Humanltys the fact would still remailr that tho Tribunal
would bc compcoctont to eximine ox-officlo the legallsty
of thecsgce substa:tive provisions, and if 1t found then
"to be beyond the competonce of tholr author.s to refusc
to apply thome. It would be obliped to do seo if 1t were
so urped by thoe asccuseds It was elained that beeausc
of the faet of the accoeptance of thelr appolntment, the
Mombers of thls Tribunal could not deny the validlsy of
~substantlve rulczs Included in the Charter. This claim
is without foundntlon. It 1Is possible that a judge
miles for hinsclf a rulc to accept & work only from an
authority whosc declslions or opinions concorning the
substantive law he has previously known and approveds
This rule 13 in no placo wrltten intc the law and 1its
fieneranlized application would jecopardlzc any proper
ddministration of justlccs The approbation glven to
the law by the judge outside of any judielnl forum
ctinnot be mado to prevall apalnst the parties; 1t rust
be subnltted to 2 serutinizing examination with the
probable consuguence of a contrary declsion.

Letually and contrary to the opinlon sharcd by

the majority in certaln parts cf 1ts Judgment, thouch
rojecected in others, nowhore do the athors of the

9



mako crmmc° of
garthln crimess
i3 ﬂ“u”’w“tic
) itles of Crimecs
Frim;s. nngd C“T”J;
comi Inr within ‘the jur
thore shill bo indi
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et thit the teryms of the
gntion of thuy Tribunal
tha authors wor as an

- *ad
O agirossivo war Is a
. | go nfcts do ot constituto
the Yaw end ore nob as such bl inding upon tho Tribunal
they are novertholeda ng evidence of thnt law.

It was stated by the majority thot the sirninge

of thoe Prct of Paris implicd the same proposition nas
do tho above=montionsd acts. In ry opinion this is aot
tho cAgoas The sifmatorles of tho Tlct were Ablc to
Dw"l w the war as an instrumont eof nitional policy

ithouwt troublings themselves to know to whot extont
uocl:ty would bo nuthorizesd to ;o towards repression of
cventunl violatleons of thaolr CTT“'WCRt. But the fact
that :[oF: ] ah tos or simply &id
an dnstrumsnt of
natientl p aE war wos 4 crime
doos not in theo lenst imply that thoy believed it was

that such a4 war is
e b . lma 1 : oy3s of renson ond
univarsnl congsclanea, —=exprossions of ntitural law
upoeh vwhich an intormationel tribuncl eon and mist

individunl
roel” tho compmunlty
h ho - hie own fcts.

I there exists Lle v rasponsiblility..
obvlousaly the latter enn only be added to the indlvidual

the reap

" -y . L
Aesunln thA



rcaponsibility and e¢annot eliminrite the stimes It 1is
beecause they are Inseribed in naturnl law and not in the
constltutive wets of the Tribunal by the writers of

the Charter, whost honor it 1sy howevers. to have re-
cnlled tham, that these prineiples Imposc themsclves
upon the rospceet of the Tribunal.

In the 1isht of these consilderatlens will appen
the justification of tho rejection of the ObJCCthno
f the Defense basced upon the principle “nullum crimen
sinc lepe", upon the princinle of the non-retroactivity
of 1laws, or upen the nullity of the dispositlons of
2rticlc of the Charter sctting forth the priviciple of
individual responsibilitys

It was furthoer cont« Vdcd a propos of thes frets
allorcd by counts 25 and 26 of the Indietment--attacks
in the arca of Lake Khassan and of Nomorihin--that
beenuse of tho Fu so-Japancse agrecments of 19 Lpril
1933 and of optombor 1939, then of 9 June 1940
and fipril 19 1. the rcesponsibilities if any involwcd
in such acte, assuming they were of a nature to merit
a puonal sinction. were pardoncd. Tho majority ro-
jeeted this drmand upon the prounds that “"in nonc of
groements on vﬂ"ch tE;: gfongo appunient is ¥asc (i was

2

any Immonity e 1 N ol 5 o t1 i of 147B4 1it;
eriminal or otherwisc dealt with," I share the cone
clusion of the majorlty though for reasons somowhat

differentsa Silonee reparding the eruﬂmogts in guestion
iz not in i%eelf alons corcluslives IL 1s conceded by &
cartain doctrine that the siging of an agroement destinad

Fon e

arminnte a differaneoe is supposcd to rule out all
rtione But there 1t ean offcct only the

yparations which the partics owo to one
could not 0 bogyond that: no individual. at
tho oxtent of joopardizing if. can dispess of

of’ uoc1 1%y to prosccute crimincls. Undoubtoedly.
] hal, nial order of thinrs, time 1limits must be
sipned Go tiie rifht of soclety and consideration of delay
S‘ﬂll comue 1 {: an fction on the part of the latter in
inte lbional erder as national order; but the facts in
guoztion c¢an bo considercd not only as isolnted facts.
blie mreoscription of which could have becn invokacd, but also

= part of o whols unit of fdacts, the culninating, date of
wihich 1s sufficicntly rcececent so that there cannot scriously
b Ty o gueation of prescriptiones

"
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Conventional War Crimaos

Thore can be no doubkt that on all stups of its
hicrarchy thc members of the Japancse irmy and Police
mido themsoelves gullty of the most abominabl crimes in
re¢spcet te the prisoncrs of war, internces and civilians
of thc occupled regions.

-

The Defendants arce speelally accused of not having
provented the mistreatmont of the prisoncrs. While
socttin; forth the substantive law, which fccordlios to
the majority would make 4 erime of this infictions the
majerity invokes Lrticle IV of the Hague Conventlion in
the follewing terms:

e

"Prisoners taken iIn war and civilian internces
arc in thce power of the Government which capturcs thom.
This was not always the casc. For the last two conturics,
however, this position has been recornizod and the cus-
tomary law to this offeect was formally cmbodicd in the
Ha;ur Convention No. IV of 1907 and reopcated in the Goneva
Prisoncr of War Convention of 1929, Roesponsibility for
the carc of prisoncrs of war and of civilian internres
(r11 of whom we will refcr to as tprisoncrs!) rcsts
thorefore with the Government having thoem In possession.
Thils responsibility is not limited to the duty of merc
mrinteninec but oxtends to the prevention of mistrecatment.
It particular, acts of inhumanity to prisoncrs which
aro forbiddcen by the customary law of nations as wcll
g3 by conventions arc to be prevented by the Govern-
morit having responsibility for the prisoncrs.t  (Part 4,
Chapter IIs. pages 6 and 7)e

after hoaving asserted that from the above-menticned
article results for the detalner of the prisonsrs penal
rasponsibility for the 1ill-treatment which they did not
provienty the majority proccuded to speceify what was
et by Government: "In peneral', stoates the majority,
Wthe reaponsibility for prisoncrs hold by Jipan miy be
stated to have rosted upon (1) llembers of the Government;
(2) Military or lav:l officers in cormand of formatilons
having prisonsrs in thoir possession; (3) e..3 (L)
offilcinls,s whether clvilian, military or naval, having
dircct and immediate control of prisoncrs.

There is no doubt in ry opinion that the poersons
listed 2bove e¢qn under ccertalin conditions be Lield uilty

12



for not preventin:g maltreatment. But this respensibility
certainly doecs not rest on srtiecle IV referrcd to above,
the axact text of which is s fellows: "Prisonsrs of War
are in the powoer of the heostile povernment but not of

the individuals er corps who cipturc thcm." I this
articl: 1s to bo considerca as the foundation of the

I oS por Slullltv of the mombeors of the Goveornment, it

‘ouA b2 nscessdry to admlit--which isn't possible~-

that 1t uXOnCPltﬁﬂ from the s&me respoenslibllity the
“dividuals or tho corps which eapture thoe prisonurs.

=t

Studyinr thc couaditions under vhick the porsons
in whose power are Sl prisonars, btecome rospo:isible,
thes majority forosccs the cases whore:

(1) Thoso porsons fail to astabhlish
syitdm to scourc pronpor Urontment and to preovent msl-
traeatmont of prisonars;

W apnrapriatc

2) Theso pordgens having

( C 1lishgd sush 4 gysten
f7il to sceurc its contisued dand Fia

iont worling;

(%) Thess piursons neflect to luarn of the rynplica-
tion of the systom; (it doecsn't seom ncecessary that this

1

Lirence have consaquences ).

(lLl) Thess porsons had knowlodpe that such crinws

boings committed and Havings such knowlaods thay

d to toko such staps 2a wore within th iz pov.r
verit the commiission of sueh crimos in the faturo;

(5) Such eri=es having boen cormitted, thosa

are % fault in hAvine failed to zefuire sueh

In the last two cascsy "Mit i1s not enourh for thr
sxeulpation of 2 porson, cthorwise rasponsibles for

Itim to ghow thait ha dceented assurancus from othors
morc dirdetly assceiatod with the eontrol of thu prisoncrs
if haviag rogtird to tho poaitien of thosc othurs., to the
froguoncy Gl ruports of sueh crirce, or to iny othor

hoon put upon furthor

ciroum "‘t cns he should have

=1 ~r 3 o PR T A S M e AT i AL T o, ~ = -

oqQu.ry CHheY fhogg Assurndces wWwerg true or un
=

3 i o) sg arc notorious. oumlous 5na vfdgﬂpraﬁd
a8 to time and plaee arce matters to by considored in

(6) i momber of a Cabinet which colluetively,



o of tHo pelseiand oronnd ef the Govardimint. 1s
v Eponsible Tor the c [ o rs 1: not abspolvad
fror "woﬂnlw_Tﬂ*" 1Fy . wvize dmowlodre of £he sormilssl on
of* the crinmcs i e s Ircady dlacusscd, and onltt-
ivg oy £ HAr to guow o takins of mofEwcs to
pPrevant the comiission suach erinss In Bl Fotuwrcs 3G
gba to combtinuy a5 4 nembor of the Cabiner. This is
thoe position avan thou-h the Dopwpbtment of whielh
the charpe is not dircetly conccoraed -4 th thes care of
prisonors. & Cabinot rrbor may resipgn. IT hug
brovlodre of 1lltrovbnaont; but vloets o romnin in tho
Cabinet thorcby contimalrny- to participate in its
colloctive rosponaibllity for protictlon of vrisonurs
ho villiaply dssuws roSpornalibllity Tor any illtrantnant
in the futurse"

ho has
'l

1

ne

Ll

(7) orfr sad Navy commvindars, Minlstors of wa
or of thc It"' tra rognonsiblag i_ crimcs arn cormlttod
Vinet prizsencr: widor shoir econtrel, of tha liloly
gecuranes of which this had or should lwve had Imowled[e

SAvortan

L
4

d

ls whoas Minctlons lacluded
ystiom of p‘ct,v#iwn 1?

Tiiioly B shpuld heve hng sowledoo
of erincs did uothing of'fectiv. +ﬁ t ho ,xt o af
thelr povicrs Lo Pravant their occuronc- 4w the Tuture.
are oroevoncibl. Cor o cuesh Puture eriﬂ:ﬁ. '

thue ndmin
prisonu

I ennmot Apeac with those warieous propositilona.

d Of thu Four ent. sorius ol poersonys to ~haly the
first of thisg proposlilons: advirtantls no doubt,
Imposce thi dubty aof et "bldshdnr and sacwsin: the

tinuous nnd cfflcncel -w worklsy of & syston oppro-
printo to s rnr- pronvr Lroatremt o orowvent 111-
Eranitmcat, e Arn Ll uapen vhiek An ohilgyation
this “*t ri eculd not reAnonably bo impoacd, and tvo
mhioh sre distiqetly exomptod from it by artielo IV
of the Humue Convantieon 2o. IVs dnted 18 Octobor 1907.

2s The wordinhg of this piwt of the un]fr1‘ it ledds
g fo be lizve that the majJority stcs in cagh of &}
SGvon qdacs edmnsidirdd, & c:“i--' of' gcgual seriousnesy
1 War Orimes
o B8 s - Bl g 1n qu xu1nl
hayve yonag distinet Immiediato author nnd thus & roctly
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responsible for the det, tht culprit in gquosticon wifore
us is daelapcd ?l“T“'P“H] Por the orimn afithout -
1 oubt as

<ind of rosurvatlon,
viould Be affivm.d in ¥
tho i“miodiate anthor. Plio ras
Judrcd squrlly s gerdtous i gL I5
tiie appradlscoent o b abtnd & Bho faob shsd
vhzrana the dymedidtoe Luther ia pencrnlly dgccusczd of
mly n Timitced mumber of crimos, In ths scwun hepothesils
they chagsy bto avag the pf individunleg pos onalble for
o pueh rrifor nurbor o rirmus. The btruth, hotrover,
tiht the rosponsibil fayolved ig of an emtircly
unt nature from & % of the immagdictn W thoer and
W derlogusncss of Tue wnbicelpotand sinbungl eafinet
inud) unicss th mtbture of thls respoas ihility
ul I8

= |

- i 0
i) l.-]

In order to do thiszg it I8 neecssary to rocnll
that fho-ona oy b Weld posponslibls for otlwr £ i tho
weosgary eoigoguoliees of g own ks o ovlsslona.

T t;ﬁlicttlci of fhis nrinelpld to $he cenal of ‘wetive
particlipation in = offuns. Jithor ag auathor, PO«RU*HOPs
or “eaomplices irpplizg ao diffioulty. Theri o aL b
macls more in B0 eB i i i
participation by ondsgiots
anppostay of courata N ul
hniy ctrianien, Aang omntiatin : ndivild ;
to wiiom the onissien iz dvientod; -or frormenc ep savopll
otlhwry. The responslibllity for the rosults of this
corrilnaton in onls 1vputah 1o to £ho fapthor of tho

orilasion 1f %1 gormiagslen 48 S corbBidin rooult af the
Inttayp, Thae peolabien of ﬁxun M ot '
dscorbulnnabhle vhan the cptler of ris

of thl com r SN e B

ission
Lorsey the eane wWhen Shoy are diff'cronts Tho o l"
pozaible mTanor of cotabli amvivyT this anusal canmoeetlon
would donelst in '.'urcwi_‘ Enat Blioo wagtior of tho oulissdlcs
could br 1w actien of o Had proyint Bl comission
~d ite Airict Mirnful conSuguentos.

Tho anplication ™ fhese pelnciples langs. to the
caonelusion thqt thie eo . juszic o off ths capoasibility
far th: ‘treeiticy core sonnra af Wi
aettnot hi impubod bto oo i vidusls oulisic of thosa
vha ackively pirticipated 11 thor othor 4l thoan wrho
aould have provanboed them and d4d net do ses  Proof that
tho dofondant could hovoe proventod tho vounds, sicloiosss
docaths ctees inflicted upon the priscncra ecmnot rusult
fron o la—al prosurintlen (with tho cxsuptlen of thi cpse
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the dirsct result of this no-lizomed, {"gwuwdenoc o
v‘l*"".‘"i iy or could only hive beon eary itbed bretusa
of thiis moclizoncos Imprudunioo o OHiﬁ ictie

Arag puilty In feiling 1o thuir dutics towlrds
thi prisonurs of war those who by irmprud.onoces noslissnce:
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Tribunnls. I concider it rny duty to deel
1t cannot be tnken as acknovlodgnent thopd
myself uncbla to deny or attest: (1) that
judresy thosa of tho mojority oo well ns theao of the
rinoritsy hove takon cornizanee of eneh opinion cxpreasod
by *“*"1| Judpe as thoy would heve done In eral de 1ibora-
tic vliieh would havo nfC"““ftLtf~ tho pfsscnesn of
'TﬁL of then; (2) thet nta of lay hnd findinnks of
farts adopted by the ma Tﬁr ty were done so outslde of
a1l agsistince of porzons other than judres; (3) that
rll tho uvidence fnd only the ovidunoe produced durin
=

the gourac of The Frifsl woas wkon inte conpidoratlion.

o

i

3
]

Verdiet and Sontones

A wveprdiet rioached by 2 Tribunnl after a defloct:
rrocadure cannot bhe o wvialid opnse Ths ndjority .
sxpresscd thelr verdicts I will hoviovsr noko

i
t1so gubjeet to.etution &nd rovisable ns 1t 1

of rulce the roaspect of
o of the Lcecusod, and
the conecluslon theat
C e Lccoused restrdinn the aacusas-

ggt wehes copnoh ko vapordsd as

Fron amonp the numorous factunl rongons whieh

gro in faveor of the fecussds I willl ol mention tho

two followin: onecs boeduse aof thﬁir cormmnetlon with

congidorations of 1w which did neot nttract or rotain
10 atborntlon of G TI’_U TITEn e

le LlEhoush 1t 15 nof neebggary to the progsecutior
in the P”=u rico aof an offlcldlly ”r-wul'!tbd low to
Prove ittt the Accused hnod f“-fl i pl ity 1t 48 still
truc 'L.;\t vl 'j‘_ll'];"-. OOt oo r.l_k., Iatter viithout
boing certnin that he uns in 4 rﬁ“l'inn At the dntic of
tho aeta cenaldored roproschable tc dlscover the
erininn] ehordgter of thomg

Lnvorie ‘wia certainly in'a peogition to learn
guring the waried covercd by tlic Indict:ient that
planning, preparins,s iodtliatings or warding
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the donination of Jnpan upon othor parts of bast

Ligiae To this tendeneys theo Defondants adherred in o
pormanont or toemporary way; but thoe question romiins
completoly to ascortain whother by doing this they did

or did not act criminally. The question was ncither
raised by the Prosccution nor answer2d by the judrment

of the majorlitys This tendeney developped up to the time
when it erystallized in the declaration of the Paclific war,
The question of tho rosponsibility of the lattoer roporded
g an isclated aect and which, in my opinion. ccnstituted
the nmost serious of nets comiitted asainst peace ronalns
unansweorced. It eannot be denied, 1t had a princinal
author who esefped all proscecution and of whon in any
case the present Defendants could only be consideroed

as acconmpliceos. I it is desircd to make cof these
Decfondants sonicthing other than cventual acconplices

nnd substitute thelr responsibility to that of the
prinecipal authors I will necrecly quots in epposition to
such a c¢laim the following oxtract frorm an cntry in
KIDO's Diary, Exhibit 1198:

T visited the Emperor 2t 3.30 perts In rosponsc
regucat. Ho sald that Prince TAILALTSU had teold
it the Navyls hands were full and it appodroed
he wilshed to aveoid vaar, but did not know what to
os I adviscd the Emperor to ask the opinions of the
inisters the Chicf of the Naval Goneral Staffly
and the Prenilers for the situation was really rravo.
We could not be teoe prudent in the  nattore. ot 6435
Perls I again visited the Enperor in rosponse to his
rogucste He snid thiat he had ordercd the Premicr to
act zccording to procram on account of the affirmative
answers of the Navy Minister and the Chief of the Navy
Genernl Staff concorning the gquestion asg to the suecaoss
of the war."

e
2
<

I have alrcady sald that tho defects of tho procodurc
followed by the Presceu*ilon and by the Tribwmal did not
pornit mie o formulate o definite opinion coneccerning
the questions ralsed by the accusations of erinoes apninst
pcdecs The sanme 1s neceossarily truc reparding the



~

acecusations of conventional wer erinmes and erirces
acainst hurmanity

The most abeninable crimes ware cormitted on
the larpgest sec2le by tlic members of the Japancse
peclice and navy I esteerikd I could say nevertholesse
and I will 2dd there is no doubt in rmy riind that
certain Defendants bear a large part of the rosponsi-
bility for them, that others certainly rendered them-

selves uilty of serious fallings in the duties towards

the prisoners of war and towards hunanitye. I could

net venbwe further in the fermwulatlion of wverdicts,

the exactitude of whieh would be subjcoet to caution

or bto scenbencoss tLo cquity of which would be by far
too contestobleo.

]
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