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TlUAL CHAMBER I (\he"'Chlmber") of \he In_tiona] Tnllwlll for \he Pfoeeo;ution of 

p....,.,. Jl.eapoNible fur Scrioul Viobtioo!>l of InItmationalllumaalillri-n uw Cornmitlf:d in 

\he Territory oflhe Former YUlO"l.ovil rinte 1991(!be: "TnDunal1; 

BU NG SUS£D OF the o.fenlt Motioa for Provisional Rea. ofFalmit Lilmj (\be wMo­

tion""). filed m:M J ..... 2003; 

NOTING !be: I'rolCCuOOn'1 Response 10 Application for Provilionll l Rc\u# (!be: wRc, 

1pORIC~), filed 011 B July 2003; 

NOTll'"G Ibc: Application by Falmir Limaj for UI"" 10 File a RIIllIy lDd Motion for In Ex, 

tcminn of Time, fi led 00 15 July 2003; 

NOTING !be: Order Scttinj Time for Submiuioa of V~ Replie&, tiled on 22 July 2003; 

NOTING \he Reply to l'roeecution' l RtspOIIaC 10 the o.kMe Application fOl' Provisional 

ReJeqo ofFltmir Limaj (!he "Reply'"). filed on 2.2 July 2(0), and !he AddctIdWllIO Reply 10 

f'roICCutioa '. Raponac 10 the o.m. AJIpIicatioa b' f'rovWonaJ Release of F,lmir l.imoj 

i Addendum" filed on 24 July 2003; 

NonNG Rule 65 of the Ru les of PTocedun: and Evidence (\he MRuleJj .... lIich provideJ in 

\he .elc'lant part; 

10\1 On«: dt<aiood. .. O<aad may .... be ~l_"_ ........ <rda <Jla OIotnbtf. 

(B) RdeOIc: ... y be .. _ by • Trial Oombtr only oIIOf ..... !he ~ 00\IIIIry and III< 

SaIe ... whi<IIlk_.fto ... bc_ .... II 

Nlis6od ....... O<CUOOdril_ fotriol .... if r ........ ~l ... _ ............ y 
oi<ti ... _ .. __ . 

NOTING thI .. in ... ppnrt ofitl MoIion, Ibc Ocr .... .,.bmilS, iIIreraliIJ,!be: fol1owinl; 

, 

PURL: https://www.legal-tools.org/doc/e9acef/



(i) the A~\I$Cd was in the procesi of &uneIlOkring vohmtarily at the time he was It­

resICd in Siovenil' .oDd he made DO attempt 10 evade the jurisdiction nf the Tn""'_ 

... 1 .fte. lie had Iearn..:I of the indictment against him;' 

(H) the A~used cannot _ aIld wilioot - 0 ... bccau3e: (a) the United Nations C(lfluols 

Ihe territory of Koeovo aIld thCftfOft! the Chamber'. ordel5 will be cnforted.' 

(b) there is no p'- for the A~1I!ed to go to avoid trial,' (ej "his wife, four chil_ 

~n, parents, all his brothc .. .oDd his sisters are in KMovo along with. large ex' 

!ended r.llnily aIld it woold be most llIIIikely he woukl leaYe them aU for a life of 

isolation and sub&etfugc~.' aDd (d) various undertakings aIld testimonials of local 

authorities. including of Prime MiniSleI' of Kosnvo, insure thaI the Accused will 

IppeI!" for trial;' 

(iii) no evidence baa been adduced WI the Acc""'" hu in the piS! ~[ ... I dim:\ly o. in­

dim:dy ever tlm:liencd or intirnidatedlD)" victim, witness or other pono1I c0n­

nected to mane .. subjecl to the indktmentM

; ' 

(iv) the Accused i. willing to accept aDd comply with .11 conditions aIld ord .... im_ 

posed on hi m to ensure his surrender to the Tn"bunlll;1 

NOTING that. in its Response, the Prooecution oppo&Cs the Motion arguing. ;"In ~/j~, .. fol_ 

lows; 

(i) the Accused did not II\IITeI1oder vol\lJ\tarily to !be Tn'bunol and wa .. .. he acknowl­

edges himself, am:aled by !be Slovenian police;' 

' M";.,.. por. ts. 
'TW .. ..... '6. 
'Tbld .• pot. IS. 
, TbId. 
, TbId . . '"' 
'/bU. , "",. 11. 
: /bU .• pot. n. 

RftpoN<. pot. ~. 
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(ii) dlJrina tloe IIe¥CJ1I.I houn hi: knew of tloe indictmeru IPins! him, the AccuJecI could 

have called the Tribwuol lO IfT&III'" for II;. """.,dol, or """ld luve prexnllOll him· 

... lflO tho police iu Slovenia 10 IICCOl1Iplilh hi, ouneode:t, bul cIid t'ICM do .0;" 

(iii) "!be ACClIICd', public mill epoe_lltion of his wlIcreohoull Ind 8Ctivilie. II tloe 

lime of hio o.rrest pl8Cellllrtller comiderable doubt on hi. e1lim be wI.tryin, 10 

su=nder";l' 

(iv) Ibm! Q; • mol ri'" thaI the A«1IKd .;n tIct: be<:atLse: (I ) tba Unilild N.tions' 

power in Kooovo to poe_1b< Ac:cuscd from ~.."...int 1imi1cd.1I ('0) 

tloe AccIlKd could easily tIct: 10 Albini&. or 10 one or 1M many An.nilllc:omtn\I­

nitie5 in Europe, 1l (e) 1M r_ throt tloe !amity of the ACCUIed Q; livirta ;" Koot:wo 

... ~n not pre_him fIom .voiding arrca and "]ivin, • life ofoolation and wlller­

fu",~," (d) unden&kill&' by Iocol authorilies in Kooovo 10 InsuK thol the A...:1lJOd 

appeIl'I for triol an: withoul .ignifiClllI Vlluc: becaUSie matten of police and sccu· 

rily Ire JnaVed 10 the Uniled Nariona, and tbmfOR the loc.lluthorititf have no 

means 10 enforce IllY IIICh und<:rtl.ki1Igt." and (e) the A...:UIIcd hu I , ignifil:ut 

ioceru:ive 10 nee. be",'lse hi: i. charged with playing I leadcnhip tole, and di"",1Iy 

participotin, in. very .mou. aimcs, and he will, if tonvictcd, ""'.'Ye I subsllnriol 

1ftI1C:ftee;" 

(v) .... tlte li&bt of IIPOcifil: w.u I!IIde by the AccIIsed, Ibt: (vide,," ofhil vioknt:e, 

tloe _. thrau Nt bave IIrcI.dy occurred in llIia cue, IDd the bM:qrow.d of 

widespread wilJlCM intimidation in Koot:wo", tloe A«1Ifocd hu tilled 10 demon· 

Itnle thaI he will not p<.e I tIanJU 10 vicru... Ind wilnc .... ; " 

(vi) the United Nltiono lulhoriti .. Ire not yet in I position 10 provide> real proceetion 10 

wilnHSel ; .. 

"­"1Wt. ,.. II. 
" _ ., ,..11-
"_.1*. 0. "- .,..". 
" _ ,I*. ll . 
.. R/od .• ,.. 11 
" tIM. pot, n. 
" IIJiI. 
Cue 1«>., IT ~J.<i6.1'T " 
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(vii) !be schedule _bliahod by !be I'tuidiIIIJ JIldIl" at !he I.uf 1I&1>LI oonrercnce would 

minimi« the likelihood oflm&thy pre-aiIol detention;" 

NOTING thot, in iu Reply, the DefeMe ",bmill. 1~le' alia. tile foUowinrJ: 

(i ) Rule 65 of !he Rules doOu ~ pIA« !he bunlen of proof on !he N:(1Iied Ind that 

thi. ooIiou ceucd .... be !be praclicc of !he Tribuna~ wben the worda "'in eltep­

IiooaJ drcumJlanOel" were deleted trom !he 1eJIt of Rule 6S 1\ !be twftJry-r1f3t pic­

IW)' -'00 on JO November 19!19;-

(ii) the f'rooIeeutioa hal d«ided 10 <wo- !be provisioo&l ..,1eNe of Ihe AceUJed, .. if 

il WU'e I rnotro:t of pritw;iple, and ",,,,!dIeM of Ihe eridcncc !ba! be votum.rily 5\1,_ 

rmokred at !be time of'tn. _ ;" 

(iii) "I .. . J gi ....... tho Ao;cui'Cd', Ioc.o.!ion and !be import of the DeW, be "",~ived,. gap 

of one and one-bolf hoIII"I in telephoning and ""iliA \(I mHe rontlo:l with the 

Prime Minister il nealigible and in no way eM it reuonably be (On.SfnIOd II being 

• material dell,), I . .. ]";U 

(;v) in light of the flC"! thallhe ACCUICII COIIIK"Ied the Prime Mini&tcr or "-"'0 and 

IOId him he wilhed ........ 'uole. and...mt bIllie Speci.Il Reptuattotive of the 

Sectcwy Galenl in KDIovo ('"SRSGj be IIOIiftod of hit wbercabwcs ..., inlm­

tions, and ihrol Ihe AccuiOd 1IIq\leSIed \hat !be Prime Minister and the SRSG wOO< 

towards effcclin& such. MUftndet. the ronduct of !be Accused wu exemplf.J)'; 11 

(v) il is wetllCcepIed by tho European COIlft of Human Rishll thol the .. ...,.;1)' in 

likely..-ntence ill not I pound 1O",1'ux the Accu....t proviJionll "'I .... ;" 

"~. por. 29 . 
.... y . ..... l~lS. 
" 401.. por . .. 
.. /lii0i., JIOI'. 2!1. 
''/lii0i. por. 16. " . _ . ..... 31_)1. 
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(vi) "lI]iven th.t he would .. ." broUa his prorniac to his I'athe. , hil Prime Minisw 

and hi. peopk, il illUbm~!hat 1be ~ will 11.&." no GIber opr;oo., bul 10 

abide by !he conditicml of bail !hat IW i."Il"*'CI by !he [Tribu ... lr;1J 

(vii) !he AcclUCd', CondllCi, in nor cvoding jumce when he hid !he chantc, buI il1llteod 

conracting !he Unired NltiQlll aulhoritiCi and infonning \hem of hi. location pr0-

vides cogan and compelling evidence that he would nor poK • fIi"" ri,1< if ",. 

leue<inow;'" 

(viii) !here i, no c.edible "ick:noe wtUclo.lbows that Falmi. Umaj hal ~reo;tIy or indi· 

red1y tI=atened my willlClllI; n 

(;..) 1be Proeecution 11.&. failod 10 ellablilh thai the United N..u- InICrim Adminis",,· 

lion Miuion In Kooo"" ("UNMIK") iI unwiUing or unable 10 provide a iIdeq_ 

protection towitneAel ito KoooYO;" 

NOTING thaI on 16 July 2003, Jiidge M.utin Canivell iQvitod ihe forme. SRSO 10 provick 

the Chamber wiill •• iatemem on hi. knowJed&e, if any, of focu porentirolly ",Ie ... m fIX "'" 

Cb.amber·. II' loIi.oe,1t 0("'" rilk rN.t tilt A<XUIOd would ~ade j...uce or poN' da!oge< to 

uy .. i ...... victim or oibef pc.- (,"Decision of Judge Martin C.ni""l1,,); 

NOTING that W fOTlfltt SRSG hal nor IUpirioltd 10 ibt- iflviiation of l oadge MuIln Canivell 

and thal Mr. Plu.! e. Coffey, the Di_ of the Dtpoorll.oeol of lumce of UNM1K, hal pr0-

vided II'CipOI>M 10 !he Cbantber on beIuolf of UNMIK.; 

NOTING thaI. in iu reply to the: Dtcilion of Judge Martin Conivell. Mr. Coffey ItIIcd that 

"UNMIK i. rwble to provide. prantee thai Mr. Limaj, i f provillio:nally ",Ic..ed, WQIIld be 

Ivailable: for subsequent court prOO>cdinp II Tho: Hague". rhlil ·'(t]to. IeriouIneu of the 

chai'iet.piMi M •. UIIUj, bo .... ~, WOIIId upc thaI he hal a mobve 10 n"~. thal'.liver! 

KotO""" geoographk IilUalion, rhe limited I'CI(IUfI:CS .vailabk 10 UNMIK to provi6e ...... "poe· 

herui.-e policing in Kooo",,'.IaT"iIory, and .... suppon ~ ...... labIe 10. pct1IOII in M,. 

"~.,jIIf.*I. 
.. - . jIIf . .... 
.. _ . po<>. 47~' . 

• Ibid .. .,...65-
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Limaj" silllltion should lie ICd:; to evade apprehension, it would be rtlatively easy to depan 

J<.oo,o"" inlO ""ighborinH lel'ritoric.~ and thaI ~lcJ<>nooqutn~y the risk of niHlII i$ opprocia­

blc"; 

NOTING thaI Mr. Coffey added that MI'I' euensively described in • =em OSCE report 

I . .. J, witness intimi",1ion is • wnunoo OCC\lfTt"DC<: in Koso"" and a mojot impedimenl 10 es­

tablishment of !he nde of law'"', !bat be bas MI . . . J no grounds to doubl !be ICtuJaCY of[the 

Proso<;ution]" asseumenC and !bit MUNMIK', .biUty 10 pr<>(OC' witncsoe. is limi!ed by re_ 

SOII~ conmairu and !he pcrocpUons of oocicty"; 

NOTING WI me Chamber ordered on 22 July 2OOlw, the P,rtie. oubmit !heir comments to 

the Iener from MI. Coffey before Friday 2S July 2003: 

NOTL"'G!bIt. in iii Addendum.1IIe Def ...... ",bmils. ;lUualia, the following; 

(i) the lclltr of Mr. Colley does 1IOIW1e WI the: c""leota ba,,, been.greed 10 by !be 

SRSG, It nor do« il lI!lC<'it'y whtlber !be Director has any di=1 or incli....,1 knowl_ 

edge on the 'Slues nised in !he Dec,.;.", of Judge Manln Canivell;)II 

(ii) Mr. Coffey bued hi$ toJl1eQ1ion thaI the Aecused has a motive 10 flee ooly on the 

flCI thaI F.unir Umaj is cllaried with very ~ crime)! and hi: does no1 take 

into consideration 011 !be COOJItervailing foclor:l !biT may militate agains! the Ac­

cused absconding;" 

( iii) M r. Coffey has no! detailed any evidence or information of his own tItat demon_ 

otrates. or even ouggesta.!bI,!he Accused ever harmed or intimi"'led any wilDe .. 

in Koso"" or mal be woold be likely 10 do so now;" 

(iv) the information provided by Mr. Coffoy is in.wI< """InST with the evidence thaI 

the SRSG14 would be able 10 provide;)! 

..... <ldmdwn ...... 5. 
"ibid .. 1"'"_ 7_ 
"fbId .. pw. I . 
II fbitf_. pw. 10. 
" 1"oOl .• pw_ 1'_ 
MII>i4..pw.17. 
Cuo No., IT ~.l-66-PT , 12 5tpIember 2003 
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NO'IT"IG Iha! 011 J] July 2003, JIIIIF Martin ~]] illvilCd _ IP;II the fonncr SRSG 10 

inform tho Judp ofhit ~ knowlecl&e of fao:aa potr:rlIia.lly f'C\e'Vanl1O the CllNnber', .... 

___ of tho risk that, if proviIion.rJly ",Ieued, Fltmir Limaj """",\d noI Ippw" for trial or 

moy poK da"i"" 10 any w;1nCU, victim or otheJ penon; l1li1 the Trial Chamber ...... \!Of pr0-

vided with \his infonwotion; 

CONSID ERING that Rille 65 of the RulcI mUlt be IUd in the light of Article 21(3) of the 

StaNte of the Tribunal: 

CONSIDI;RL"G \1101 Rlile 65 of tho RII'" ~vioualy SlipuJaIed tbat pn:wioional ~Ieue ...... 

only 10 be panICd in ww;eplio;Qd ,~1U\lSW£a'" ODd <ktemiocl __ thcRf_ in IUtity the 

.", 

CONSIDERll'iG Iha! the ' ..... "'.1 oflhi. mjuiJanmt has .... tber made detention the uccp­

tion ODd ",Icue !he nde, "'" reoulled .11 !he , illlltion ihol de$pif.C amendment, detenlion re· 

mai ... the rule and n:k .... the ueeptiol'l;J4 

CONSIDERING tbat, on \be contruy. "the foeuo mlllll be 011 !be pon;culor cimu",,_ of 

c*,h individllol cue, withallt contiderina Iha! the _ it will rach is eitber the rule or the 

uception~;" 

CONSIDERING thol the '"* of the CbotI> .... mutt thta:forc: be 10 W(Cigb lip and bolo_ the 

facton ~ 10 it in thaI' .... bef_ telll:M>a • deo:iIion and. III • genml rule, 10 _ 

"whe!bcr pubJi, illlCtQl mjuh,,,,.utIi, norwitbalaNli"i the ~ of~, 0lIl1· 

weish thc need 10 ensure, for an M>eII.ed, ICSpOtt for the right to liberty of pcn<lOI~;" 

CONSIDERING rrIOOlO~' th.ot in dclClTllininil whether 10 w-nt provisional f'C1e-. the 

Chamber has 10 be .. tisf .... of; (I) thaI the AccWlCd will appear for trial, and (h) Ihot, if re· 

leued. be will 00( P*' I danaer 10 "">' victim, ...m-or OIbe, pmotJ; 

.. _ , ...... 1' . .. ,,=. •. 11-..., J-. (lr(Iooo .. lIiHrq ~ [or ..... , ; , ........ -. 1T.Q141'T. 10 Fot-u.)­
lllIIl, ..... 11. 
" lIN. 
"/btl .. .... ,", 
C= No., IT~"" • l~ $<pan"" 201)) 
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CONSIDERING the list of factof$ II<!I ou l by !he Appeals Chamber of wlrich a ClIamber 

should lJ.ke i1l1O 8CC<lUn1 in docidif18 ""hem.,. il ilMIitf>ed lhM, if .. leaK<!. an hc<:UII<!d ""ill 

appear for trial," and !he ~~ncca of...,b oaucd wbo appl;" for pmvWoml .. 1ease 

must be cYIluated iDItmduIUy u IIocy wa&\l """" !be likelihood thai he will ~ for 

trial";" 

CONSIDERING thll, in lhe ciTellll1~oflhil twe, !be followinj fao:lOn are particularly 

.. kvanl in !be dtlenninltion of wIIeIlIn. if .. 1eued.. !he Ace"ecd ""illawear for lrial: (I) tilt 

t~ in whicll\be ~ ........ eslled; (b) tilt temor positioa held by \be Acaiecd: 
(0) !he Kri __ of !be dWp.tlp1nsr hinl; (d) \be floCl m.l, if conviclOd, !he Ac.:....d is 

likely 10 fA«: along prilOn rem>; and (e) !.he flct thai !he lulhoririCi of Koaovo would noI be 

able 10 Ii"" gu&nrlleellhlllhe)r would _ .. rho P'CK'," of!he Ac~ for lri.aland!he 

",*".,.,., of !he coooditiom WI up by Iht Chamber should provisional .. lease be pnIcd;" 

CONSIDERING thaI, . Ithough Ihe Accuecd wu .,tsltd by the Slovenian police and thai be 

did IIOi , .. nenc:lcr 10 the Tn'bu".I. be made rep<e1tnlaMnlIO the prell thai he inreDded 10 ... 

tum 10 Kooovo 10 tumnder 10 the juriadiction of!he TribvNol: " 

NOTING ~ ihal!he Accuecd, ..-ben beard by the Knnj District Court in SIo\lttiia ......... 

hi' .... $1 on 18 feblwry 2001, .. ted thai ..... depooly. he halll immunity"" and should 

Ihm:fon: be .. leased .nd allowul ''to tno,..,l bac:k 10 PriUiN '" nontIIil penon'''', DOtWiIh­

'laliding tIw; request of the Tribunal for h'" am"; 

CONSIDERING !hat it IIppe&lII tbt .. fot. thai the Amlecd had tbt inlcnlion 10 tno",,1 bac:1t 10 

Kotovo - where be enjoyo the llalul of. deputy _ rather thato 10 di...:1ly tunmdcr hiDwtlf Ii> 

the cuatody of the Tribunal; 

CONSIDERING !hat. in Ihoae cim,msD_ .. !be Chamber cannot he Atii£iCd that !be Ao­

outed _Id ha"" '", Ieldered voluntarily 10 the Tn ........ 1 ifhe WOI>Id 1101 ha"" beero __ 
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CONSIDKklNG thai the AcclllCd is alleged 10 hive command ',,"potlJibi lity tnd is oharged 

wilb partidporing in oeriou:I crime$; ma~ if convic!ed. the Accll3Cd is ~kely 10 face a long 

prison It11U and thai he tberrlore has alllrODg incentive 10 11«; 

CONSLOtlUNG thai wttilc cuaran\eCS an: DOC a ~uire""'nl for \he granl of provisiooal R'­

lcase," they do provide fwtl>er USUI1ll\Ce 10 the Chamber. 

CONSIUEIUNG tha~ althougb lbe loner of Mr. CoITey does nol contllin any information 

wilb regard 10 \be SRSG's knowledge of the risk !hat \he Accused, if re lea6ed, would flee or 

\10K any danger 10 any witrJess, victim or other penon, it conti;'" ... Iuable information per_ 

taining 10 guara/I\eCS thaI UNMlK would be ,ble 10 provide in cue of pro..uional n:1ease; 

NOTING thai in iu Reoolution 1244 (1999) of 10 June 1999. lbe Security Coonc:il of !he 

United N.ti01l$ tstllblished UNMIK as the inlel'im adminimatiOQ ill Kosovo and decided WI 

the responsibility ofumflK will inc:lude, i~~, alia, 1eJnruring public .. fely and order unti l 

the intmlational civil preseoce can un n:sponsibillty for Ibis task" and ~conducling border 

!IIOfIilorinS dUlin as required";" 

CONSIUEIUNG w~ lICI'ordi", 10 tho: leiter of Mr. Coffey, UNMIK is not able 10 provide 

any 8\WllI1eoI:. thaI the Accuoed, ifprovisionally n:lcaxd, would be avanable for trial; 

CONSIUERING tho:n:fore WI the Chamber is 001 ... lisfoed that if releuc:d, the ACCII5ed 

would appear before the Tribunal; 

CONSIDERING tha~ according 10 both Rule 6S of the Rules AIId the juri5pfUd"""" of the 

Tnbunal,'" upon • fmdinS tblt the accused does 1101 meet one of Ibc two requirement! under 

Rule 6S(B) oflbe Rules, Ihe olbeT roquiremeot need 1101 be addn::osed; 

CONSIUERlNG lbe .. r"", that it is not ~ 10 e>.amine w!tethel the Accused, if .... 

lcued, will not ~ a danger 10 any victim, witDeM or otber pmon; 

•• ~ •. 6~ n Q/. . o.rn;OIl OIl AppiiOOllioo by ~ J~ for !.eo"" to A~. IT-02-S1_ 
AR6!. 11 AprillOO2, flO". H . 
.. SIIlESII2U (1!l9'J). 

" 11 Sqoca .• ba 200] 
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row. THli fOUGQING REASONS, 

PURSUANT ro R~1e 65 oflhc Raile&. 

HEREBY DENIES !be MoIion. 

1 

(Seal of IH TribuaJ) 

" }' ri . . ... ..-. ""'1>(, o..;u;o. .. _iIo ~'. M_ "" 1'10' . .... __ .... 1'.";' 
-.,. He.Iai. rr 4).)9 .t. «}.lOT, ra Co:ookr 2(XI2. 
C- /'1<>.: IT -4~" II IH ; ' 100J 
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