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B. JUDGMENT*

INTRODUCTION

On 18 November 1947,2 an indictment against the above-named
defendants was filed with the Secretary General of the United
States Military Tribunals at Nuernberg. Generally stated, said
indictment, consisting of eight counts, charged the defendants with
having committed crimes against peace, war crimes, crimes
against humanity, and with having participated in a common plan
and conspiracy to commit crimes against peace, all as defined in
Control Council Law No. 10, duly enacted by the Allied Control
Council on 20 December 1945.

Several, but not all, of the defendants are charged under each
of the counts of the indictment. The applicable provisions of
Control Council Law No. 10 will hereinafter be referred to and
set forth as they relate to each count of the indiectment when
such counts are reached for discussion and decision.

The indictment was served upon all of the defendants in the
German language, more than 30 days before arraighment of the
defendants thereunder. On 19 December 1947 the case was
assigned to this Tribunal for trial by the Supervisory Committee
of Presiding Judges of the United States Military Tribunals in
Germany, in conformity with Article V of Military Government
Ordinance No. 7, as amended, this Tribunal theretofore having
been duly established and constituted, pursuant to said Ordinance
No. 7, which ordinance was promulgated by the United States
Military Governor of the United States Occupation Zone of Ger-
many on 18 October 1946. The arraignment of the defendants
took place on 20 Décember 1947, at which time all defendants
pleaded “Not Guilty” to the charges in the indictment.

Throughout the trial of this case, all of the defendants were
represented by German counsel of their own choice. One defend-
ant requested that he also be allowed to retain American counsel
to represent him. The request was granted.

The presentation of evidence in the case was commenced on
7 January 1948. Final arguments before the Tribunal were con-
cluded on 18 November 1948. The transcript record of the case
consists of 28,085 pages. In addition thereto, the prosecution and

1 The judgment was read in open Court on 11-13 April 1949 and is recorded in the mimeo-
graphed transeript, pages 28086-28803. Just before the reading of the judgment, Presiding
Judge Christianson said *“The Tribunal will file the original of such judgment with the
Secretary General, and the original copy as filed shall constitute the official judgment record
of this ease.” (Tr. p. 28086.) The judgment as reproduced herein is taken from the record
copy filed with the Secretary General.

2The indictment was signed by the United States Chief of Counsel for War Crimes on
15 November 1947, but it was not filed until 18 November 1947,
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the defense together introduced in evidence 9,067 documentary
exhibits, totaling over 39,000 pages. Generally accepted technical
rules of evidence were not adhered to during the trial, and any
evidence that, in the opinion of the Tribunal, had probative value
was admitted when offered by either the prosecution or the de-
fense. This practice was in accord with that followed by the
International Military Tribunal, and as subsequently thereto pro-
vided in Article VII of the hereinbefore referred to Military
Government Ordinance No. 7. In the interest of expedition the
Tribunal, following the practice adopted by the International
Military Tribunal, appointed court commissioners to assist in
taking both oral and documentary evidence, but many of the
principal witnesses and all of the defendants who testified were
heard before the Tribunal itself.

In order that any relevant documentary defense evidence of
which the defendants had knowledge or which they believed
existed might be made available to the defense, the Tribunal in
response to various defense motions uniformly ordered that the
persons or agencies having possession or custody of such evidence
make same available to the defense. This was even true with
respect to documentary evidence in possession of the prosecution.
Moreover, at the request of a number of the defendants, the Tri-
bunal appointed a German research analyst, of the defendants’
choice, for the purpose of making a search of files of the former
Reich government, located in the Document Center in Berlin,
under Allied control. Such research analyst spent many months
in Berlin in this search for defense evidence. The same research
expert was further authorized by this Tribunal to visit London for
the purpose of research in behalf of the defendants and was, in fact,
so engaged for a number of weeks with the cooperation of British
authorities. Other representatives were likewise authorized to
make search of former Reich government files in Berlin.

In arriving at the conclusions hereinafter reached with respect
to the charges against the defendants as contained in the indict-
ment, the Tribunal has undeviatingly adhered to the proposition
that a defendant is presumed innocent until proved guilty beyond
a reasonable doubt.

During the course of the trial, a motion was made in behalf
of all defendants charged in count four of the indictment that
said count be stricken. The motion was granted and a formal
order in the matter made and filed by the Tribunal.*

During the trial from time to time motions were also made in
behalf of individual defendants to dismiss counts of the indict-

® The defense motion, the argumentation on the motion, and the Tribunal’s order are repro-
duced in section VIII, Volume XIII, this series.
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ment relating to them on the ground that the Tribunal was with-
out jurisdiction to try the defendants on such counts and on the
further ground that the evidence adduced by the prosecution was
ingufficient to sustain the charges. Such motions were denied
without prejudice, except in three inslances where charges in
certain counts of the indictment were dismissed with respect to
certain defendants because of a failure of proof. Specific atten-
tion to the charges thus dismissed and the defendants affected
thereby will be given when the charges involved in such dismissals
are reached in the ensuing discussion of the individual counts
of the indictment. Like attention will be called to instances
wherein the prosecution, during the trial, withdrew certain
charges against certain of the defendants.

In the final arguments and briefs of the defendants, the con-
tention that this Tribunal is without jurisdiction in this matter
was renewed. In this connection, attention is directed to the
fact that a number of United States Military Tribunals of pre-
cisely the same type and origin as this one have heretofore had
their jurisdiction questioned on similar grounds in the course of
their trial of cases involving offenses defined in Control Counsel
Law No. 10. (Flick, et al., Case 5; List, et al., Case 7; and Ohlen-
dorf, et al.,, Case 9.*) The statements made in the judgments of
such cases in the course of disposing of the attacks made on the
jurisdiction of such Tribunals, we deem to be conclusive answers
to the challenge here made to this Tribunal’s jurisdiction, and we
accordingly reject the contention of the defendants that these
proceedings should be dismissed because of the Tribunal’s lack of
jurisdiction.

The record, including briefs of counsel all of which the Court
has considered and examined, amounts to approximately 79,000
pages. The evidence of this case presents a factual story of prac-
tically every phase of activity of the Nazi Party and of the Third
Reich, whether political, economic, industrial, financial, or
military.

Hundreds of captured official documents were offered, received,
and considered which were unavailable at the trial before the
International Military Tribunal (sometimes herein referred to as
the IMT), and which were not offered in any of the previous
cases before United States Military Tribunals, and the record
here presents, more fully and completely than in any other case,
the story of the rise of the Nazi regime, its programs, and its acts.

The Tribunal has had the aid of and here desires to express
its appreciation and gratitude for the skill, learning, and meticu-

* Volumes VI, X1, and IV, respectively, this series.
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lous care with which counsel for the prosecution and defense have
presented their case.

Notwithstanding the provisions in Article X of Ordinance No.
7, that the determination of the International Military Tribunal
that invasions, aggressive acts, aggressive wars, crimes, atrocities,
and inhumane acts were planned or occurred, shall be binding on
the Tribunals established thereunder and cannot be questioned
except insofar as the participation therein and knowledge thereof
of any particular person may be concerned, we have permitted the
defense to offer evidence upon all these matters. In so doing we
have not considered this article to be a limitation on the right of
the Tribunal to consider any evidence which may lead to a just
determination of the facts. If in this we have erred, it is an error
which we do not regret, as we are firmly convinced that courts
of justice must always remain open to the ascertainment of the
truth and that every defendant must be accorded an opportunity
to present the facts.

Before considering the questions of law and fact which are here
involved, we deem it proper to state the nature of these trials,
the basis on which they rest, and the standards by which these
defendants should be judged.

These Tribunals were not organized and do not sit for the
purpose of wreaking vengeance upon the conquered. Was such
the purpose, the power existed to use the firing squad, the scaf-
fold, or the prison camp without taking the time and putting forth
labor which have been so freely expended on them, and the Allied
Powers would have copied the methods which were too often used
during the Third Reich. We may not, in justice, apply to these
defendants because they are Germans standards of duty and
responsibility which are not equally applicable to the officials of
the Allied Powers and to those of all nations. Nor should Ger-
mans be convicted for acts or conducts which, if committed by
Anmericans, British, French, or Russians would not subject them
to legal trial and conviction. Both care and caution must be
exercised not to prescribe or apply a yardstick to these defendants
which cannot and should not be applied to others, irrespective
of whether they are nationals of the victor or of the vanquished.

The defendants here are charged with violation of international
law, and our task is: first, to ascertain and determine what it is;
second, whether the defendants have infringed these principles.

International law is not statutory. It is in part defined by and
described in treaties and covenants among the powers of the
world. Nevertheless, much of it consists of practices, principles,
and standards which have become developed over the years and
have found general acceptance among the civilized powers of the

953718—b52—21
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world. It has grown and expanded as the concepts of interna-
tional right and wrong have grown. It has never been suggested
that it has been codified, or that its boundaries have been spe-
cifically defined, or that specific sanctions have been prescribed
for violations of it. The various Hague and Geneva Conventions,
the Constitution and the Charter of the League of Nations, and
the Kellogg-Briand treaties have given definitive shape to limited
fields of international law. It can be said that insofar as certain
acts are prohibited or permitted by these treaties or covenants,
a codification exists and specific rules of conduct prescribed. It
does not follow however that they are exclusive, and assuredly
it cannot be said that they cover or pretend to cover the entire
field of international law.

In determining whether the action of a nation is in accordance
with or violates international law, resort may be had not only to
those treaties and covenants, but to treatises on the subject and to
the principles which lie beneath and back of these treaties, cove-
nants, and learned treatises; and we need not hesitate, after
having determined what they are, to apply them to new or dif-
ferent situations. It is by this very means that all legal codes,
civil or criminal, have developed.

Aggressive wars and invasions.—The question, therefore, is
whether or not the London Charter and Control Council Law No.
10 define new offenses or whether they are but definitive state-
ments of preexisting international law. That monarchs and
states, at least those who considered themselves civilized, have
for centuries recognized that aggressive wars and invasions
violated the law of nations is evident from the fact that in-
variably he who started his troops on the march or his fleets over
the seas to wage war has endeavored to explain and justify the
act by asserting that there was no desire or intent to infringe
upon the lawful rights of the attacked nation or to engage in
cold-blooded conquest, but on the contrary that the hostile acts
became necessary because of the enemy’s disregard of its obliga-
tions; that it had violated treaties; that it held provinces or
cities which in fact belonged to the attacker; or that it had mis-
treated or discriminated against his peaceful citizens.

Often these justifications and excuses were offered with cynical
disregard of the truth. Nevertheless, it was felt necessary that
an excuse and justification be offered for the attack to the end
the attacker might not be regarded by other nations as acting
in wanton disregard of international duty and responsibility.
From Caesar to Hitler the same practice has been followed. It
was used by Napoleon, was adopted by Frederick the Great, by
Philip II of Spain, by Edward I of England, by Louis XIV of
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France, and by the powers who seized lands which they desired
to colonize and make their own. Every and all of the attackers
followed the same time-worn practice. The white, the blue, the
yellow, the black, and the red books had only one purpose, namely,
to justify that which was otherwise unjustifiable.

But if aggressive invasions and wars were lawful and did
not constitute a breach of international law and duty, why take
the trouble to explain and justify? Why inform neutral nations
that the war was inevitable and excusable and based on high
notions of morality, if aggressive war was not essentially wrong
and a breach of international law? The answer to this is obvious.
The initiation of wars and invasions with their attendant horror
and suffering has for centuries been universally recognized by
all civilized nations as wrong, to be resorted to only as a last
resort to remedy wrongs already or imminently to be inflicted.
We hold that aggressive wars and invasions have, since time
immemorial, been a violation of international law, even though
specific sanctions were not provided.

The Kellogg-Briand Pact not only recognized that aggressive
wars and invasions were in violation of international law, but
proceeded to take the next step, namely, to condemn recourse to
war (otherwise justifiable for the solution of international contro-
versies), to renounce it as an instrumentality of national policy,
and to provide for the settlement of all disputes or conflicts by
pacific means. Thus war as a means of enforcing lawful claims
and demands became unlawful. The right of self-defense, of
course, was naturally preserved, but only because if resistance was
not immediately offered, a nation would be overrun and con-
quered before it could obtain the judgment of any international
authority that it was justified in resisting attack.

The preamble of the treaty [General Pact for the Renunciation
of War] provides that the nations declare their conviction—

“* * * that any signatory power which shall hereafter seek
to promote its national interests by resort to war should be
denied the benefits furnished by this treaty.”

Quincy Wright, Professor of International Law, University of
Chicago, in January 1983 (American Journal of International
Law, vol. 21, No. 1, 23 January 1933), reviewed the Pact and the
conclusions put upon, and the implications arising from, its pro-
visions by the leading statesmen of that time. He quotes Secre-
tary Stimson as follows:

“Under the former concept of international law, when a con-
flict occurred it was usually deemed the concern only of the
parties to the conflict * * *, But now, under the covenant and
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the Kellogg-Briand Pact, the conflict becomes of legal concern
to everybody connected with the treaty. All steps taken to
enforce the treaty must be adjudged by this new situation. As
was said by M. Briand, quoting the words of President Cool-
idge: ‘An act of war in any part of the world is an act that
injures the interests of my country.’

“The world has learned that great lesson and the execution of
the Kellogg-Briand Treaty codified it.”

Professor Wright continues—

“Furthermore, the suggestion that the obligation is not legal
because it is unprovided with sanctions has carried no more
weight. Many treaties have no specific sanctions but insofar as
they create obligations under international law, those obliga-
tions are covered by the sanctions of all international law * * *,

“In his exposition of the treaty, Secretary Kellogg pointed
out ‘there can be no question, as a matter of law, that the viola-
tion of a multilateral antiwar treaty through resort to war by
one party thereto would automatically release the other parties
from their obligations to the treaty-breaking states. Any ex-
press recognition of this principle of law is wholly unneces-
sary * * ¥

“These changes in international law consequent upon the
existence of war, arise from the following propositions:

“l. A Party to the Pact responsible for initiating a state of
war (a primary belligerent) will have violated thé rights of all
the parties to the Pact and will have lost all title to its benefits
from non-participating states as well as from its enemies.

“2. A Party to the Pact involved in a state of war but not
responsible for initiating it (a secondary belligerent) will not
have violated the Pact and consequently will continue entitled to
its benefits not only from nonparticipating states but also from
its enemies. .

“8. The other Parties to the Pact, nonparticipating in the
war or ‘partial,” while free to keep out of the war, will have
suffered a legal injury through the outbreak of war, and though
bound to extend the full benefits of the traditional international
law of neutrality as well as the benefits of the Paet to the
secondary belligerent will be free to deny these benefits to the
primary belligerent.”

It is to be noted that these views were expressed long before
the seizure of power by Hitler and the Nazi Party, and years
before the occurrence of the acts of aggression here charged, and
are contemporaneous conclusions regarding the intent, meaning,
and scope of the Treaty.

320

PURL: https://www.legal-tools.org/doc/eb20f6/



Is there personal responsibility for those who plan, prepare,
and initiate aggressive wars and invasions? The defendants have
ably and earnestly urged that heads of states and officials thereof
cannot be held personally responsible for initiating or waging
aggressive wars and invasions because no penalty had been pre-
viously prescribed for such acts. History, however, reveals that
this view is fallacious. Frederick the Great was summoned by
the Imperial Council to appear at Regensburg and answer, under
threat of banishment, for his alleged breach of the public peace in
invading Saxony.

When Napoleon, in alleged violation of his international agree-
ment, sailed from Elba to regain by force the Imperial Crown of
France, the nations of Europe, including many German princes in
solemn conclave, denounced him, outlawing him as an enemy and
disturber of the peace, mustered their armies, and on the battle-
field of Waterloo, enforced their decree, and applied the sentence
by banishing him to St. Helena. By these actions they recognized
and declared that personal punishment could be properly inflicted
upon a head of state who violated an international agreement and
resorted to aggressive war.

But even if history furnished no examples, we would have no
hesitation in holding that those who prepare, plan, or initiate
aggressive invasions, and wage aggressive wars; and those who
knowingly participate therein are subject to trial, and if convicted,
to punishment.

By the Kellogg-Briand Treaty, Germany as well as practically
every other civilized country of the world, renounced war as an
instrumentality of governmental policy. The treaty was entered
into for the benefit of all. It recognized the fact that once war
breaks out, no one can foresee how far or to what extent the
flames will spread, and that in this rapidly shrinking world it
affects the interest of all.

No one would question the right of any signatory to use its
armed forces to halt the violator in his tracks and to rescue the
country attacked. Nor would there be any question but that when
this was successfully accomplished sanctions could be applied
against the guilty nation. Why then can they not be applied to
the individuals by whose decisions, cooperation, and implementa-
tion the unlawful war or invasion was initiated and waged?
Must the punishment always fall on those who were not per-
sonally responsible? May the humble citizen who knew nothing
of the reasons for his country’s action, who may have been utterly
deceived by its propaganda, be subject to death or wounds in bat-
tle, held as a prisoner of war, see his home destroyed by artillery
or from the air, be compelled to see his wife and family suffer
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privations and hardships ; may the owners and workers in industry
see it destroyed, their merchant fleets sunk, the mariners drowned
or interned; may indemnities result which must be derived from
the taxes paid by the ignorant and the innocent ; may all this occur
and those who were actually responsible escape?

The only rationale which would sustain the concept that the
responsible shall escape while the innocent public suffers, is- a
result of the old theory that “the King can do no wrong,” and that
“war is the sport of Kings.”

We may point out further that the [Hague and] Geneva Con-
ventions relating to rules of land warfare and the treatment
of prisoners of war provide no punishment for the individuals
who violate those rules, but it cannot be questioned that he who
murders a prisoner of war is liable to punishment.

To permit such immunity is to shroud international law in a
mist of unreality. We reject it and hold that those who plan, pre-
pare, initiate, and wage aggressive wars and invasions, and those
who knowingly, consciously, and responsibly participate therein
violate international law and may be tried, convicted, and pun-
ished for their acts.

The “Tu Quoque” Doctrine—The defendants have offered tes-
timony and supported it by official documents which tend to
establish that the Union of Soviet Socialist Republics entered into
a treaty with Germany in August 1939, which contains secret
clauses whereby not only did Russia consent to Hitler’s invasion
of Poland, but at least tacitly agreed to send its own armed forces
against that nation, and by it could demand and obtain its share
of the loot, and was given a free hand to swallow the little Baltic
states with whom it had then existing nonaggression treaties. The
defense asserts that Russia, being itself an aggressor and an
accomplice to Hitler’s aggression, was a party and an accomplice
to at least one of the aggressions charged in this indictment,
namely, that against Poland, and therefore was legally inhibited
from signing the London Charter and enacting Control Council
Law No. 10, and consequently both the Charter and Law are
invalid, and no prosecution can be maintained under them.

The justifications, if any, which the Soviet Union may claim
to have had for its actions in this respect were not represented
to this Tribunal. But if we assume, arguendo, that Russia’s
action was wholly untenable and its guilt as deep as that of the
Third Reich, nevertheless, this cannot in law avail the defend-
ants or lessen the guilt of those of the Third Reich who were
themselves responsible. Neither the London Charter nor Control
Council Law No. 10 did more than declare existing international
law regarding aggressive wars and invasions. The Charter and

322

PURL: https://www.legal-tools.org/doc/eb20f6/



Control Council Law No. 10 merely defined what offenses against
international law should be the subject of judicial inquiry, formed
the International Military Tribunal, and authorized the signatory
powers to set up additional tribunals to try those charged with
committing crimes against peace, war crimes, and crimes against
humanity.

But even if it were true that the London Charter and Control
Council Law No. 10 are legislative acts, making that a crime which
before was not so recognized, would the defense argument be
valid? It has never been suggested that a law duly passed be-
comes ineffective when it transpires that one of the legislators
whose vote enacted it was himself guilty of the same practice
or that he himself intended, in the future, to violate the law.

COUNT ONE-—CRIMES AGAINST PEACE

The defendants von Weizsaecker, Keppler, Bohle, Woermann,
Ritter, von Erdmannsdorff, Veesenmayer, Lammers, Stuckart,
Darré, Meissner, Dietrich, Berger, Schellenberg, Schwerin von
Krosigk, Koerner, and Pleiger are charged with having partici-
pated in the initiation of invasions of other countries and wars
of aggression, including but not limited to planning, preparation,
initiation, and waging of wars of aggression in violation of inter-
national treaties, agreements, and assurances. The invasions and
wars referred to. and the dates of their initiation are alleged to
have been as follows:

Auvstria __ . ____________________ 12 March 1938
Czechoslovakia________ 1 October 1938 and 15 March 1939
Poland ________________ ____________ 1 September 1939
United Kingdom and France____________ 3 September 1939
Denmark and Norway______.________________ 9 April 1940
Belgium, Netherlands, and Luxembourg______ 10 May 1940
Yugoslavia and Greece___ . _______ 6 April 1941
Union of Soviet Socialist Republics__.______ 22 June 1941
United States of America___________._.__ 11 December 1941

The prosecution dismissed this count as to the defendants
Bohle, von Erdmannsdorff, and Meissner.

Notwithstanding the fact that the International Military Tri-
bunal and several of these Tribunals have decided that the Third
Reich was guilty of aggressive wars and invasions, we have re-
examined this question because of the claim made by the defense
that newly discovered evidence reveals that Germany was not
the aggressor. It should be made clear, however, that this
defense is not submitted by all of the defendants. For example,
the defendant von Weizsaecker freely admits that these acts were
aggressions.
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The argument is based on the alleged injustices and harsh
terms of the Versailles Treaty, which it is claimed was imposed
upon Germany by force; that agreements made under duress are
not binding, and in attempting to rid itself of the bonds thus
thrust upon it, Germany was compelled to use force and in so
doing cannot be judged an aggressor. Unless the defense has
sufficient legal merit necessitating our so doing, a review of the
treaty and the reasons which underlie it and its terms, with a
view to determining the accuracy of these claims, would expand
our opinion beyond permissible limits. In our opinion, how-
ever, there is no substance to the defense, irrespective of the
question whether the treaty was just or whether it was imposed
by duress.

We deem it unnecessary to determine either the truth of these
claims or whether one upon whom the victor by force of arms
has imposed a treaty on unjust or unduly harsh terms may there-
fore reject the treaty and, by force of arms, attempt to regain
that which it believes has been wrongfully wrested from it.

If, arguendo, both propositions were conceded, nevertheless,
both are irrelevant to the question confronting us here. In any
event the time must arrive when a given status, irrespective of
the means whereby it came into being, must be considered as
fixed, at least so far as a resort to an aggressive means of correc-
tion is concerned.

When Hitler solemnly informed the world that so far as terri-
torial questions were concerned Germany had no claims, and
by means of solemn treaty assured Austria, France, Czechoslo-
vakia, and Poland that he had no territorial demands to be made
upon them, and when he entered into treaties of peace and non-
aggression with them, the status of repose and fixation was
reached. These assurances were given and these treaties entered
into when there could be no claim of existing compulsion. There-
after aggressive acts against the territories of these nations
became breaches of international law, prohibited by the provisions
of the Kellogg-Briand Treaty to which Germany had become a
voluntary signatory.

No German could thereafter look upon war or invasion to
recover part or all of the territories of which Germany had been
deprived by the Treaty of Versailles as other than aggressive.
To excuse aggressive acts after these treaties and assurances
took place is merely to assert that no treaty and no assurance by
Germany is binding and that the pledged word of Germany is
valueless. It is therefore particularly unfortunate both for the
present and future of the German people that such a defense
should be raised as it tends to create doubt when, if at all, the
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nations of the world can place reliance upon German international
obligations.

Czechoslovakia.—On 16 October 1929, Germany entered into a
treaty with Czechoslovakia, Article I of part 1 of which provides
that all disputes of any kind between Germany and Czechoslo-
vakia, which it may not be possible to settle amicably by normal
means of diplomacy, should be. submitted for decision either to
an arbitral tribunal or to a permanent court of international
justice, and it was agreed that the disputes referred to include
those mentioned in Article XIII of the Covenant of the League
of Nations.

On 11 and 12 March 1938 the Hitler government reassured
Czechoslovakia that the developments in Austria would in no
way have any detrimental influence upon the relations of the
German Reich and that state, emphasizing the continued earnest
endeavor on the part of Germany to improve those mutual rela-
tions. The Czechs were so assured by Goering who gave his
“word of honor” and by von Neurath, then Foreign Minister, who
officially assured the Czech Minister Mastny, on behalf of Hitler,
that Germany still considered herself bound by the German-Czech
Arbitration Convention concluded at Locarno in October 1925.
Von Mackensen of the Foreign Office gave further assurances
that the clarification of the Austrian situation would tend to
improve German-Czechoslovakian relations.

Austria.—On 21 May 1935, Germany assured Austria that it
neither intended nor wished to intervene in the domestic affairs
of that state, or annex, or attach that country to her. On 11 July
1986 Hitler entered into an agreement with Austria containing
among other things the provision that the German Government
recognized the full sovereignty of the Federal State of Austria
and in the sense of the pronouncement of the German Leader and
Chancellor of 21 May 1935.

By the Treaty of Versailles, Article 40, Germany acknowledged
and agreed to respect strictly the independence of Austria within
the boundaries which might be fixed in the treaty between the
states and the principal Allied and Associated Powers, and further
agreed that this independence should be inalienable except by the
consent of the Council of the League of Nations.

Poland.—On. 16 October 1925 Germany, at Locarno, entered
into a treaty with Poland which recited that the contracting
parties were equally resolved to maintain peace between them by
assuring the peaceful settlement of differences which might arise
between the two countries, and declared that respect for the rights
established by treaty or resulting from the law of nations was
obligatory for international tribunals, that the rights of a state
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could not be modified save with its consent, and that all disputes
of every kind between Germany and Poland, which it was not
possible to settle amieably by normal methods of diplomacy,
should be submitted for decision either to an arbitral tribunal
or to an international court of justice.

On 26 January 1934 Germany and Poland sighed a nonaggres-
sion pact which provided, among other things, that under no
circumstances would either party proceed to use force for the
purpose of settling disputes.

On 7 March 1936 Hitler announced: “We have no territorial
demands to make in Europe.” On 20 February 1938 Hitler in a
speech said (2357—PS) :1

“* * * in our relations with the state with which we had
had perhaps the greatest differences not only has there been a
detente, but in the course of years there has been a constant
improvement in relations * * *, The Polish state respects the
national conditions in this state and both the city of Danzig
and Germany respect Polish rights. And so the way to an
understanding has been successfully paved, an understanding
which, beginning with Danzig, has today in spite of the at-
tempts of many mischief-makers finally succeeded in taking
the poison out of the relations of Germany and Poland and
transforming them into a sincere and friendly cooperation.”
On 26 September 1938, Hitler said (TC-73 (42)) :2

“In Poland there ruled not a democracy, but a man, and with
him I succeeded in precisely 12 months in coming to an agree-
ment which, for 10 years, to begin with, entirely removed the
danger of conflict. We are all convinced that this agreement
will bring lasting pacification.”

On 24 November 1938 Keitel issued orders based on Hitler’s
instructions of 21 October that preparations be made to enable
German troops to occupy the Free City of Danzig by surprise.

Denmark and Norway—On 31 May 1939 Germany and Den-
mark entered into a nonaggression pact in which they agreed that
(TC-24, Pros. Ex. 202)—

“x % * iy no case * * * [ghall either country] resort to war or
any other use of force, one against the other.”

On 28 August 1939 the defendant von Weizsaecker assured the
Danish Minister of Germany’s intention to abide by the terms of
this pact.

1 This document was introduced in evidence in the IMT trial as Exhibit GB-30, and the

German text i3 reproduced in part in Trial of the Major War Criminals, op. cit., volnme XXX,

pages 285 and following.
2 This document is reproduced in part in Nazi Conspiracy and Aggression (U.S. Govern-

ment Printing Office, Washington, 1946), volume VIII, page 482.
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On 2 September 1939 Germany assured Norway that in view of
the friendly relations existing between them, it would under no
circumstances prejudice the inviolability or neutrality of Norway,
and on 6 October 1939 Germany again assured Norway that it
had never had any conflicts of interest or even points of contro-
versy with the northern states, “and neither has she any today,”
and that Sweden and Norway had both been offered nonaggres-
sion pacts and refused them solely because they did not feel
themselves threatened in any way.

Belgium.—On 13 January 1937 Hitler stated that Germany
had “and here I repeat, solemnly” given assurances time and
again that, for instance, between Germany and France there can-
not be any humanly conceivable points of controversy; that the
German Government had given the assurance to Belgium and
Holland that it was prepared to recognize and guarantee the
inviolability of those territories. This was reiterated on 26
August 1939 and was against renewed on 6 October of that year.
At that very time, by Hitler’s order, the chiefs of the German
Army were engaged in planning and preparing the invasions of
these countries.

Yugoslavia.—On 28 April 1938 the German Government,
through the defendant von Weizsaecker, stated that having be-
come reunited with Austria, it would consider the frontiers of
Italy, Yugoslavia, Estonia, Lichtenstein, and Hungary as in-
violable, and that the Yugoslavian Government had been informed
by authoritative German circles that Germany policy had no aims
beyond Austria, and that the Yugoslavian frontier would, in no
case, be assaulted. When in September 1939 Heeren, Minister to
Yugoslavia, reported that there was increased anxiety there over
Germany’s military intentions and requested that some kind of
announcement be made to alleviate local fears, the defendant
von Weizsaecker replied that in view of Hitler’s recent speech
deelaring that Germany’s boundaries to the west and south were
final, it would not appear necessary to say more unless new
occasions for reissuing reassuring communiques to Yugoslavia
should arise.

On 6 October 1939 Hitler gave Yugoslavia the following assur-
ance (I'C—43, Pros. Ex. 262) :

“After the completion of the Anschluss I informed Yugo-
slavia that from now on the boundaries with this country would
also be an inviolable one, and that we only desire to live in
friendship and peace with her.”

" What reliance could be placed on German pledges is revealed
by the minutes of the Hitler-Ciano meeting of 12 August 1939
where Hitler stated (1871-PS, Pros. Ex. 260) ;
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“Generally speaking, it would be best to liquidate the pseudo-
neutrals, one after another. This is fairly easily done if the
Axis partner protects the rear of the other who is just finishing
off one of the uncertain neutrals and vice versa. Italy might
consider Yugoslavia such an uncertain neutral.”

Russia.—On 28 August 1989 Germany entered into a non-
aggression treaty with Russia, providing for arbitral commis-
sions in case of any dispute, and on the same day entered into a
secret protocol with the Soviet Union that in the event of a terri-
torial and political rearrangement in the areas belonging to
Latvia, Estonia, and Lithuania, the northern boundaries of Lith-
uania should represent the boundaries of spheres of influence
between Germany and Russia, and that the spheres of Germany
and Russia in Poland should be bound by the rivers Narew, Vis-
tula, and San, and declared Germany’s complete political dis-
interest in the Soviet claims in Bessarabia.

On 28 September 1939 Germany and the Soviet Union entered
into a boundary and friendship agreement which divided Poland
between them and fixed their mutual boundaries, and on the same
date entered in a secret supplementary protocol which amended
that of 23 August putting the Lithuanian state within the sphere
of Soviet influence and Lublin and parts of Warsaw in the Ger-
man sphere.

On the same day the two nations entered into a further agree-
ment declaring that Germany and Russia would direct their
common efforts jointly, and with other friendly powers if occa-
sion arises, toward putting an end to the war between Germany
and England and France, and that if these efforts remained
fruitless, this failure would demonstrate the fact that England
and France were responsible for the conditions of the war, and
Germany and Russia would engage in mutual consultations with
regard to necessary measures.

Such were the treaties. Nevertheless, as was found by the
International Military Tribunal, as early as the late summer of
1940 Germany began to make preparations for an attack on the
Soviets in spite of the nonaggression pact.

The German Ambassador in Moscow reported that the Soviet
Union would go to war only if attacked. Russia had fulfilled
not only its obligations under the political treaty, but those arising
out of the commercial treaty.

The claim now made that Russia intended to attack Germany
is without foundation. It expressed concern over the large Ger-
man troop concentrations in Rumania which were of such size
that the German explanation that they were intended to prevent
the British from establishing a Salonikian front was obviously
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false, but there is no substantial evidence that Russia intended to
attack Germany; its concern was that it might become the
attacked.

In addition to all speeches, assurances, and treaties Germany
had signed the Kellogg-Briand Pact, which not only presecribed
aggressive wars between nations, but abandoned war as an instru-
ment of governmental policy and substituted conciliation and
arbitration for it. One of its most important and far-reaching
provisions was that it implicitly authorized the other nations of
the world to take such measures as they might deem proper or
necessary to punish the transgressor. In short, it placed the
aggressor outside the society of nations. The Kellogg-Briand
Pact, however, did not attempt to either prohibit or limit the
right of self-defense, but it is implicit, both in its word and
spirit, that he who violates the treaty is subject to disciplinary
action on the part of the other signatories and that he who
initiates aggressive war loses the right to claim self-defense
against those who seek to enforce the Treaty. This was merely
the embodiment in international law of a long-established prin-
ciple of eriminal law:* “* * * there can be no self-defense against
self-defense.”

The indictment charges that German aggression started with
the forcible annexation of Austria. It is not urged that this
action arose because of any fear of aggression by that state, or
that it had planned or proposed to join any other state in any
aggressive action against Germany. That Hitler planned to seize
both Austria and Czechoslovakia without regard to the wishes
of those people is clear from his statements made at the famous
secret conferences of 5 November 1937 and 23 November 1939.

The Austro-Hungarian Empire was dissolved at the end of
the First World War, and by the Treaty of Versailles [St. Ger-
main] Austria became an independent and sovereign state. At
that time, and at least during most of the time of the Weimar
Republic, there was a strong desire on the part of Austria to join
Germany.

Notwithstanding attempts to conceal ultimate objectives and
palpable deceptive disclaimers by official Germany and by the
Nazi Party of any desire to interfere in Austrian affairs, it
became obvious that by fair means or foul the Hitler regime
intended and proceeded to subsidize, direct, and control the Aus-
trian members of the Party, and that these efforts were directed
toward the annexation of the country. No agreement was made
which was not violated; none were made with any intention to

* Wharton's Criminal Law (12th Edition, Lawyer's Cooperative Publishing Company,
Rochester, N. Y., 1932), volume I, page 180,
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abide by them; and the same technique of propaganda, coercion,
and violence was followed in Austria which had been successful
in Germany. In the latter stages when it was felt that the plum
was ripe and about to fall, and when the possible intervention of
other powers still existed, a purported repudiation of Austrian
radicals was put forth, not because of disapproval of what they
were doing, but to camouflage the program.

While it is now asserted that an overwhelming majority of
Austrians accepted and were enraptured by the Anschluss, neither
Hitler nor his ecrew could contain themselves to await what they
now term was the inevitable, nor run the hazard of a plebiscite,
but Seyss-Inquart was forced on Schuschnigg and made Minister
of the Interior where he could control the police, and finally an
ultimatum was served on the Austrian Government, and the troops
marched in. But before a German soldier crossed the border,
armed bands of National Socialist SA and SS units under German
control and orders and leaders had taken possession of the city
of Vienna, seized the reins of government, and ousted the leaders
of the Austrian state and placed them under guard.

In view of the size of the German Army, the disproportion in
manpower and military resources, no hope of successful resist-
ance existed. Austria fell without a struggle and the Anschluss
was accomplished. It was followed by the proscription, persecu-
tion, and internement in concentration camps of those who had
resisted the Nazi movement, and the policy there pursued was
identical with those which had followed the seizure of power in
Germany.

That the invasion was aggressive and that Hitler followed a
campaign of deceit, threats, and coercion is beyond question. The
whole story is one of duplicity and overwhelming force. It was a
part of a program declared to his own circle, and was the first
step in the well-conceived and carefully planned campaign of
aggression; Austria first, Czechoslovakia second, and Poland
third, while visions of the further aggressive aggrandizement
were dangled before the eyes of the German leaders. Neither
these acts nor the invasion by German armed forces can be said
to be pacific means or a peaceful and orderly process within the
meaning of the preamble of the Kellogg-Briand Pact, and violated
both its letter and spirit.

It must be borne in mind that the term “invasion” connotes
and implies the use of force. In the instant cases the force used
was military force. In the course of construction of this defi-
nition, we certainly may consider the word “invasion” in its
usually accepted sense. We may assume that the enacting author-
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ities also used the term in a like sense. In Webster’s Unabridged
Dictionary, we find the following definition of invasion:

“Invasion.—1. Act of invading, especially a warlike or hostile
entrance .into the possessions or domains of another; the in-
cursion of an army for conquest or plunder.”

The evidence with respect to both Austria and Czechoslovakia
indicates that the invasions were hostile and aggressive. An
invasion of this character is clearly such an act of war as is
tantamount to, and may be treated as, a declaration of war. It
is not reasonable to assume that an act of war, in the nature of
an invasion, whereby conquest and plunder are achieved without
resistance, is to be given more favorable consideration than a
similar invasion which may have met with some military resist-
ance. The fact that the aggressor was here able to so overawe
the invaded countries, does not detract in the slightest from the
enormity of the aggression, in reality perpetrated. The invader
here employed an act of war. This act of war was an instrument
of national policy. Tribunal V in Case 12 (the High Command
case) * in the course of its judgment said:

“As a preliminary to that we deem it necessary to give a
brief consideration to the nature and characteristics of war.
We need not attempt a definition that is all inclusive and all
exclusive. It is sufficient to say that war is the exerting of
violence by one state or politically organized body, against an-
other. In other words, it is the implementation of a political
policy by means of violence. Wars are contests by force be-
tween political units but the policy that brings about their initi-
ation is made and the actual waging of them is done by indi-
viduals. What we have said thus far is equally applicable to a
just as to an unjust war, to the initiation of an aggressive and,
therefore, criminal war, as to the waging of defensive and,
therefore, legitimate war against criminal aggression. The
point we stress is that war activity is the implementation of a
predetermined national policy.

“Likewise, an invasion of one stale by another is the imple-
mentation of the national policy of the invading state by force
even though the invaded state, due to fear or a sense of the
futility of resistance in the face of superior force, adopts a
policy of mon-~resistance and thus prevents the occurrence of
any actual combat.” [Emphasis added.]

We hold that the invasion of Austria was aggressive and a
crime against peace within the meaning of Control Council Law
No. 10.

* United States »vs. Wilhelm von Leeb, et al.,, Volumes X and XI, this series.
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We have already quoted Hitler’s words as to his plans regarding
the Czechoslovakian state. The objectives were fixed but the
tactics of accomplishment were elastic and depended upon the
necessities and conveniences of time and circumstance. This was
no more than the distinction between military strategy and tac-
tics. Strategy is the over-all plan which does not vary. Tactics
are the techniques of action which adjust themselves to the cir-
cumstances of weather, terrain, supply, and resistance. The Nazi
plans to destroy the Czech state remained constant. But where,
when, and how to strike depended upon circumstances as they
arose.

The evidence establishes beyond all question or doubt that Ger-
many, under Hitler, never made 2 promise which it intended to
keep, that it promised anything and everything whenever it
thought promises would lull suspicion, and promised peace on
the eve of initiating war.

When in 1938 Germany invaded Austria it was in no danger
from that state or its neighbors. When it had swallowed the
Austrian Federal State, Germany moved against Czechoslovakia,
using the question of the Sudeten Germans as a mere excuse for
its demands at Munich. It completed its organization of and
assumed even greater control over Henlein and his party, which
it had secretly organized and subsidized, and directed him to
reject any Czech efforts of composition and compromise and to
constantly increase his demands.

At Munich it put forth demands for the annexation of the
Sudetenland when theretofore it had not suggested it. Its Foreign
Office had instructed its representatives to inform Lord Runciman
that unless his report regarding the Sudeten question was favor-
able to the German wishes, dire international results would
follow. After Munich it promised and declared that it had no
further ideas of aggression against the remnants of the Czech
state when, at the very moment, those plans were in existence,
and were ready to be matured. It fomented, subsidized, and sup-
ported the Slovakian movement for independence in the face of
its assurance of friendship with the Czechs. When Tiso seemed
to hesitate, Hitler made it clear that unless this action was taken
he would lose interest in the Slovakians. He summoned the aged
and ill Hacha to Berlin and threatened his country with war and
the destruction of its ancient capital, Prague, by aerial warfare.
He started his armed forces on the march into Bohemia and
Moravia before he had coerced Hacha into submission.

The announcement that its relations with Poland were excel-
lent and that peace was assured came when plans for the invasion
of Poland were already decided upon. It made nonaggression
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pacts, gave assurances to Denmark and Norway, at a time when
the question of occupying these countries for the purpose of ob-
taining bases was being considered. It assured Holland, Belgium,
and Luxembourg that it would respect their neutrality when it
had already planned to violate it and only awaited a propitious
moment so to do.

When Germany fomented and subsidized the Henlein Sudeten
movement, it knew that Czechoslovakia desired peace and not
war. It used the technique of agent provocateur, both in Czecho-
slovakia and again in Poland, to create incidents upon which
it could seize as an excuse for military action.

Hitler’s aggression against Russia was not induced by fear of
attack, but because Russia had material resources for which
Hitler hankered. How, at that time, any country could have had
the slightest faith in Germany’s word is beyond comprehension.

The record is one of abyssmal duplicity which carried in its
train death, suffering, and loss to practically every people in the
world ; it brought ruin to Germany and a world-wide distrust in
the ability of its people to govern themselves as a peace-loving and
useful nation. Because of this record the road back is long and
arduous and beset with difficulty.

The attempt, which had been made to create the fiction and
fable that the Third Reich acted in self-defense and was justified
in its acts toward its neighbors, has no foundation and is, in fact,
a. disservice to the German people. We believe it is an effort to
lay the ground work for a resurgence of the ideology which
brought untold suffering to the world and ruin to the German
nation.

Until the seizure of power, the Western World, on the whole,
looked with sympathy and satisfaction on the efforts of the Ger-
man people to regain the place in the family of nations to which
it was entitled, and which it had lost. They suspected, even if
they did not know, that Germany, from the very day that it
signed the Versailles Treaty, had secretly violated its terms as
to disarmament. But while suspicion of Germany’s good faith
existed in some circles, a strong hope and faith prevailed that
the German nation would achieve a free and prosperous society.

It was the Nazi regime and its ready acceptance by the German
people which brought the world to arms in defense against an
ideology and a dictator whose programs and aims knew no
bounds.

After having relied upon Germany’s pledge at Munich and
‘found it worthless, having observed the increasing demands upon
and its intransigence toward Poland, it is not surprising that
France and England found it necessary to enter into a treaty

958718—b2——22
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of assistance with Poland, and there is neither fact nor substance
to the contention that that treaty gave Poland a blank check.
Germany was so informed by France and England, as were the
Poles.

No justification can, or has been, offered for the invasion of
Denmark, other than the pseudo one of military necessity. The
Danes had maintained their neutrality dand had given no offense
to Germany. It was helpless and resistance hopeless as the gallant
but futile resistance of the Palace Guards indicated. But as we
shall hereafter discuss, military necessity is never available to
an aggressor as a defense for invading the rights of a neutral.

Norway.—The defense insists that the invasion of Norway was
justified because of French and British plans to land expeditionary
forces there, in violation of Norwegian neutrality, and, therefore,
Germany acted in self-defense. We may repeat the statement
that having initiated aggressive wars, which brought England and
France to the aid of the Poles, Germany forfeited the right to
claim self-defense, but there are other and cogent facts which
make this defense unavailable.

Long before the discovery of alleged British and French plans,
and before any such plans existed, the Third Reich commenced
to support and subsidize Quisling and his movement for the pur-
pose of gaining control of the Norwegian Government and there-
fore of Norway. It made no inquiry whether Norway could or
would protect its neutrality against Britain and France, and the
German official documents disclose that it avoided such an ap-
proach and kept its plans secret because of the fear that the
other neutral powers would intervene and institute discussions
directed toward maintaining Norwegian neutrality and prevent-
ing that country from becoming a theatre of war. Finally the
desirability of obtaining air and other bases in Norway was a
motivating factor for the invasion and this was pointed out by
Raeder and Doenitz as early as 3 October 1939.

We hold that the invasion of Norway was aggressive, that the
war which Germany initiated and waged there was without lawful
justification or excuse and is a crime under international law
and Control Council Law No. 10.

Luxembourg.—No justification or excuse is offered regarding
the invasion of Luxembourg other than military convenience. No
claim is made that Luxembourg had in any way violated its
neutrality. In fact, it had not. The German invasion was aggres-
sive, without legal justification or excuse.

Belgium and the Netherlands.—That both of these nations were
pathetically eager to avoid being drawn into the holocaust is
established beyond doubt. That they had every reason to be dis-

334

PURL: https://www.legal-tools.org/doc/eb20f6/



trustful of Germany’s word is equally clear. The testimony
offered by the defense discloses that when the Third Reich assured
the Low Countries that it intended to, and would, observe its
treaty obligations and had no hostile intentions, the intention to
invade had already been determined upon and was only awaiting
a favorable moment.

An attempt has been made to assert that the invasion of Bel-
gium was justified because of conversations between the French
and Belgian military staffs. The Belgian Government had been
apprehensive for many months that Germany would use its terri-
tory as a means to attack the French flank. German preparations
to invade Belgium had been matured long since and were hardly
a secret. Belgium was properly concerned regarding her defense
and possible aid if she were invaded, and her conversations with
the French and English were addressed to this alone. Hitler’s
attack was without justification or excuse and constituted a crime
against peace. As to Holland, there is even less ground for
justification and excuse.

Yugoslavia and Greece—Germany’s Axis partner, Italy, initi-
ated an aggressive attack against Greece which the defense does
not attempt to justify, but asserts that this was undertaken with-
out previous consultations or agreement with Hitler. This ap-
pears to be true. But Germany had been advised by its repre-
sentatives in Rome of the imminence of the attack and its Foreign
Office knew of Greek apprehensions regarding the same, and it
intentionally displayed alleged ignorance and refused to take any
action to prevent it. The German excuse for the attack on Greece
is that England had landed certain troop elements in aid of
Greece's defense against Italy and that as a matter of self-defense
Germany was compelled to intervene, but an aggressor may not
loose the dogs of war and thereafter plead self-defense.

The only justification offered for the German invasion of
Yugoslavia is the coup d’état which overthrew the government
which had. signed the Anti-Comintern Pact, and the fear that
Yugoslavia would remain neutral only until such time as it might
join the ranks of Germany’s enemies.

The unquestioned fact is that every country, and particularly
those which lay along or near German boundaries, was fully aware
that German actions in Austria, Czechoslovakia, and Poland were
aggressive and unjustified, and that in attacking and invading,
Hitler had broken not only the provisions of the Kellogg-Briand
Pact, but the pledges which he had given to those countries; each
fully disapproved of Germany’s action and the question which
lay in their minds was where the next blow would fall. We think
there is no doubt whatsoever that every country in Europe, except
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its Axis partners, hoped for German defeat as the one insurance
for its own safety, but such hopes cannot justify the German
action against them. .

The claim of self-defense is without merit. That doctrine is
never available either to individuals or nations who are aggres-
sors. The robber or the murderer cannot claim self-defense, in
attacking the police to avoid arrest or those who, he fears, dis-
approve of his criminal conduct and hope that he will be appre-
hended and brought to justice.

The invasion of Austria, the invasion of Bohemia and Moravia,
and the attack on Poland were in violation of international law
and in each case, by resorting to armed force, Germany violated
the Kellogg-Briand Pact. It thereby became an international
outlaw and every peaceable nation had the right to oppose it with-
out itself becoming an aggressor, to help the attacked and join
with those who had previously come to the aid of the vietim. The
doctrine of self-defense and military necessity was never avail-
able to Germany as a matter of international law, in view of its
prior violations of that law.

United States of America.—That the United States abandoned
a neutral attitude toward Germany long before Germany declared
war is without question. It hoped for Germany’s defeat, gave aid
and support to Great Britain and to the governments of the
countries which Germany had overrun. Its entire course of con-
duct for over a year before 11 December 1941 was wholly incon-
sistent with neutrality and that it had no intention of permitting
Germany’s victory, even though this led to hostilities, became
increasingly apparent. However, in so doing, the United States
did not become an aggressor; it was acting within its interna-
tional rights in hampering and hindering with the intention of
insuring the defeat of the nation which had wrongfully, without
excuse, and in violation of its treaties and obligations embarked
on a coldly calculated program of aggression and war. But such
intent, purpose, and action does not remove the aggressive char-
acter of the German declaration of war of 11 December 1941.

A nation which engages in aggressive war invites the other
nations of the world to take measures, including force, to halt
the invasion and to punish the aggressor, and if by reason thereof
the aggressor declares war on a third nation, the original aggres-
sion carries over and gives the character of aggression to the
second and succeeding wars.

We hold that the invasions and wars described in paragraph
two of the indictment against Austria, Czechoslovakia, Poland,
the United Kingdom and France, Denmark and Norway, Bel-
gium, the Netherlands, and Luxembourg, Yugoslavia and Greece,
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the Union of Soviet Socialist Republics, and the United States of
America were unlawful and aggressive, violated international
law, and were crimes within the definition of the London Charter
and Control Council Law No. 10.

Our task is to determine which, if any, of the defendants,
knowing there was an intent to so initiate and wage aggressive
war, consciously participated in either plans, preparations, initi-
ations of those wars, or so knowing, participated or aided in
carrying them on. Obviously, nho man may be condemned for
fighting in what he believes is the defense of his native land, even
though his belief be mistaken. Nor can he be expected to under-
take an independent investigation to determine whether or not
the cause for which he fights is the result of an aggressive act of
his own government. One can be guilty only where knowledge
of aggression in fact exists, and it is not sufficient that he have
suspicions that the war is aggressive.

Any other test of guilt would involve a standard of conduct
both impracticable and unjust.

Criminal responsibility.—Article II, paragraph 2, of Control
Council Law No. 10, provides that—

“Any person without regard to nationality or the capacity
in which he acted, is deemed to have committed a crime as
defined in paragraph 1 of this Article, if he was (a) a prin-
cipal or (b) was an accessory to the commission of any such
crime or ordered or abetted the same or (¢) took a consenting
part therein * * *.”

Therefore, all those who were either principals or accessories
before or after the fact, are criminally responsible, although the
degree of criminal responsibility may vary in accordance with
the nature of his acts.

Under the provisions of paragraph 4 (b), Article II—

“The fact that any person acted pursuant to the order of his
government or of a superior does not free him from responsi-
bility for a crime, but may be considered in mitigation.”

In the realm of the ordinary criminal law, one who conceals
the fact that a crime has been committed or gives false testimony
as to the facts for the purpose of giving some advantage to the
perpetrator, not on account of fear but for the sake of an advan-
tage to the accused, is an accessory after the fact. Under English
criminal law, one who destroys or suppresses evidence of a crime
or manufactures evidence tending to prove the felon’s innocence
is likewise an accessory after the fact.*

* American Jurisprudence (Bancroft-Whitney Co., San Franeiseo, Calif., Lawyers’ Coopera-
tive Publishing Co., Rochester, N. Y., 1938), Criminal Law, volume 14, paragraphs 103 and
104, pages 837 and 838.
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Applying these principles to international criminal law, we
hold that one who is under duty to speak the truth and who
conceals the fact that a crime has been committed, or destroys,
or suppresses evidence regarding it, or who manufactures evi-
dence tending to prove his government’s innocence, is an acces-
sory within the meaning of paragraph 2, Article II, of Control
Council Law No. 10.

It must be apparent to everyone that the many diverse, elab-
orate, and complex Nazi programs of aggression and exploitation
were not self-executing, but their success was dependent in a
large measure upon the devotion and skill of men holding positions
of authority in the various departments of the Reich government
charged with the administration or execution of such programs.

In discussing whether or not the Reich Cabinet was a criminal
organization within the meaning of the London Charter, the Inter-
national Military Tribunal said:}

“The Tribunal is of the opinion that no declaration of crim-
inality should be made with respect to the Reich Cabinet for
two reasons:

“(1) Because it is not shown that after 1937 it ever really
acted as a group or organization;

“(2) Because the group of persons here charged is so small
that members could be conveniently tried in proper cases with-
out resort to a declaration that the Cabinet of which they were
members was criminal, * * *

“It will be remembered that when Hitler disclosed his aims
of criminal aggression at the Hossbach Conference, the dis-
closure was not made before the Cabinet and that the Cab-
inet was not consulted with regard to it, but, on the contrary,
it was made secretly to a small group upon whom Hitler would
necessarily rely in carrying on the war.

“It does appear, however, that various laws authorizing
acts which were criminal under the Charter were circulated
among the members of the Reich Cabinet and issued under its
authority signed by the members whose departments were
concerned.”

The principles there stated are equally applicable to the defend-
ants here who were members of the Cabinet and to those defend-
ants who occupied positions of responsibility and power in the
various ministries.

We concur in and shall apply the following principles laid
down by the International Military Tribunal:?

1 Trial of the Major War Criminals, op. ¢it., volume I, pages 275 and 276,
2 Ibid., p. 226.
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“A plan in the execution of which a number of persons par-
ticipate is still a plan, even though conceived by only one of
them; and those who execute the plan do not avoid responsi-
bility by showing that they acted under the direction of the
man who conceived it. Hitler could not make aggressive war by
himself. He had to have the cooperation of statesmen, military
leaders, diplomats, and businessmen. When they, with knowl-
edge of his aims, gave him their cooperation, they made them-
selves parties to the plan he had initiated. They are not to be
deemed innocent because Hitler made use of them, if they knew
what they were doing. That they were assigned to their tasks
by a dictator does not absolve them from responsibility for
their acts. The relation of leader and follower does not preclude
responsibility here any more than it does in the comparable
tyranny of organized domestic crime.”

While we hold that knowledge that Hitler’s wars and invasions
were aggressive is an essential element of guilt under count one
of the indictment, a very different situation arises with respect
to counts three, five, six, and seven, which deal with war crimes
and erimes against humanity. He who knowingly joined or imple-
mented, aided, or abetted in their commission as principal or
accessory cannot be heard to say that he did not know the acts
in question were criminal. Measures which result in murder,
ill-treatment, enslavement, and other inhumane acts perpetrated
on prisoners of war, deportation, extermination, enslavement,
and persecution on political, racial, and religious grounds, and
plunder and spoliation of public and private property are acts
which shock the conscience of every decent man. These are
criminals per se.

We have considered the claims made by certain of the defend-
ants that they carried on certain activities because of coercion and
duress, and that therefore they were forced to act as they did and
could not resign or otherwise avoid compliance with the criminal
program. It may be true that they could not have continued to
hold office if they did not so comply, or that offers of resignation
were not accepted, but, as the defendant Schwerin von Krosigk
admits, there were other ways available to them by which they
could have been relieved from continuing in their course. None
of their superiors would have continued them in office had it
constantly appeared that they disapproved of or objected to the
commission of these criminal programs, and therefore displayed
a lack of cooperation. The fact is, that for varying reasons each
said as little as he could, and when he expressed dissent, did so
in words which were as soft and innocuous as he could find.

We find that none of the defendants acted under coercion or
duress.
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VON WEIZSAECKER

The defendant Ernst von Weizsaecker entered the Foreign Office
in 1920 and after serving in various capacities there and abroad
was appointed Ministerial Director of the Political Division in
1937, and State Secretary in April 1938, serving in that capacity
until the spring of 1943, when he was appointed German Ambas-
sador to the Vatican.

As State Secretary he was second only to the Foreign Minister,
von Ribbentrop. All divisions of the Foreign Office were sub-
ordinate to him. His relations to von Ribbentrop were never
close, and gradually deteriorated. Through him and his office
all the activities of the Foreign Office were channeled, and all
divisions were bound to report to him and in theory and gen-
erally in practice received instructions from him. As his rela-
tions with von Ribbentrop cooled, occasions arose when the latter
gave direct instructions to ministers and ambassadors abroad,
and in some instances to divisions of the Foreign Office, without
first consulting or informing him, but generally that was not
the case.

Although the defendant von Weizsaecker was not present at
the conferences where Hitler announced his plans of aggression,
he became familiar with them from reliable sources, that is, von
Ribbentrop, Canaris, leading generals of the Wehrmacht, and
others who furnished him with accurate information. He was
neither deceived nor misled concerning the program, although in
certain instances he may not have been fully advised of the actu-
ally scheduled timetable. He makes no question about this. That
to the outside world and to his chief, the Foreign Minister, he
wore the face of a willing and earnest collaborator, or at least
a consenting one in many instances, he likewise concedes. The
documents which he signed or initialed, the conferences which
he had with foreign diplomats, the directions which he gave to
his subordinates and to the German diplomatic missions abroad,
are more than sufficient, unless otherwise explained, not only to
warrant, but to compel a judgment of guilty.

His defense is that, although appearing to collaborate, he was
continuously engaged in endeavoring to sabotage it and was an
active member of the resistance movement; that he never sympa-
thized with, or approved of, the Party movement or of the Hitler
program, and that when it became clear to him that the foreign
policy of Hitler and von Ribbentrop entailed the danger of war,
and that when he became informed that Hitler intended to use
aggressive wars and invasions as a means to carry out his political
plans, he became active in plots and plans to remove him from
power by means of a Putsch to be engineered and executed by
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those chiefs of the army who held the same convictions as did he.
That the men thus involved included, among others, Generals
Beck and, Halder, Admiral Canaris, Colonel Oster, and others;
that he was convinced that the policies of Hitler and von Ribben-
trop entailed, as they did in fact, death, disaster, and destruction
to the German people and the ruin of his Fatherland ; and that his
loyalty to both required him to use these methods for the salva-
tion of all that he felt dear.

The defense that things are not what they seem, and that one
gave lip service but was secretly engaged in rendering even this
service ineffective; that, in saying “yes,” one meant “no,” is a
defense readily available to the most guilty and is not novel
either here or in other jurisdictions. Such a defense must be
regarded with suspicion and accepted with caution, and then
only when fully corroborated. The exceeding caution observed
by the defendant on cross-examination and his claims of lack of
recollection of events of importance, which by no stretch of the
imagination could be deemed routine, his insistence that he be
confronted with documents before testifying about such incidents,
were not calculated to create an impression of frankness and
candor. His failure to suggest at his interrogations that he was a
member of the resistance movement and therefore was opposed
to aggression and to the Nazi regime when it must have occurred
to him, as it would to any innocent man, that such a statement,
particularly if it was corroborated, would have disarmed those
who might otherwise be in doubt of his guilt is difficult to
-‘understand. ‘

However, these instances alone do not justify us in casting aside
the defense. It must be carefully considered, even though this
consideration be accompanied with caution and even suspicion.
A man is presumed to intend the natural consequences of his
own deliberate -acts, but this presumption fails if the evidence
establishes that the contrary is true.

We recognize that, in the Third Reich, conditions which sur-
round individuals in a free and democratic society did not exist,
and that he who plotted against the dictator could not wear his
heart upon his sleeve nor leave a trail which could be readily
followed. We therefore proceed to analyze the defendant’s claims,
check them against his acts, to evaluate the testimony offered
upon his behalf in the hope thereby to unravel the tangled skein
and ascertain the truth.

We reject the claim that good intentions render innocent that
which is otherwise criminal, and which asserts that one may with
impunity commit serious crimes, because he hopes thereby to
prevent others, or that general benevolence toward individuals
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is a cloak or justification for participation in crimes against the
unknown many.

Planning, preparing, initiating, or waging aggressive war with
its attendant horror, suffering, and loss is a crime which stands
at the pinnacle of criminality. For it there is no justification or
excuse,

We shall deal with the charges of aggressive invasions and
wars in the order set forth in the indictment.

Austria.—The prosecution relies upon the following evidence:

(1) That von Weizsaecker was chief of the German delegation
to the mixed commission appointed on the basis of the German-
Austrian Agreement of 11 July 1936.

(2) That the defendant Keppler maintained contact with the
Foreign Office, hoping thereby to eliminate differences of opinion,
and that von Weizsaecker, as chief of the Political Division, car-
ried the responsibility for coordination of Foreign Office diplo-
matic activities with the general plans of aggression.

(3) That Keppler on several occasions talked with von Weiz-
saecker, his subordinate Altenburg, and von Neurath; that these
conferences in particular cloaked a clandestine meeting between
members of the German delegation and leaders of the Party in
Austria, particularly Captain Leopold.

(4) That von Weizsaecker’s section received Keppler’'s letter
stating that Seyss-Inquart would not undertake any obligations
relative to Austrian status without the previous contact and
agreement with Hitler and the German Foreign Office.

(5) That von Weizsaecker’'s Referent, Altenburg, prepared a
memorandum for von Ribbentrop, then the newly appointed For-
eign Minister, in which it was said:

“The primary requirements for a satisfactory result of the
conference in progress should be the close cooperation between
the men empowered by the Reich to carry on negotiations and
the exponents of the movement in Austria in order to prevent
Schuschnigg from playing off the Reich against the movement
in Austria, and vice versa.”

(6) That the Foreign Office from October 1937 defrayed one-
half of his monthly propaganda expenses incurred by Mergle of
the NSDAP in Austria.

(7) That von Weizsaecker was aware in February 1938 that
large quantities of National Socialist propaganda material were
being shipped illegally into Austria from Germany.

(8) That von Weizsaecker knew of von Neurath’s diplomatic
justification for the invasion of Austria which was issued on or
about 12 March 1938.
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(9) That von Weizsaecker wrote a preface to the Foreign
Office Year Book for 1938 in which he stated that that year would
always have a special rank in German history as the year of
the reunion with Austria, and that it was good to remember that
in polities nothing is accomplished by mere chance.

These claims however do not establish guilt. The offense is
the planning, preparation, and initiation of aggressive invasions.
That such an invasion took place as the result of planning, ete.,
is perfectly clear, but unless the defendant participated in them,
he committed no offense under international law, and certainly
not the one here charged.

In the absence of treaty obligations one may encourage political
movements in another state, consort with the leaders of such
movements, and give them financial or other support, all for the
purpose of strengthening the movement which has an annexation
as its ultimate purpose without violating international law. It
is only when these things are done with knowledge that they
are a part of a scheme to use force and to be followed, if neces-
sary, by aggressive war or invasion that an offense cognizable
by this Tribunal comes into being. There is no evidence that
von Weizsaecker at the time knew that Hitler intended to invade
Austria. We think it may be fairly said that until the latter
stages of the incident Hitler felt that his objectives could be
attained by means other than invasion by the German armed
forces; his own statements clearly show that if he could not do
s0 he fully intended to use force. If, however, this was not known
to von Weizsaecker at the time he acted, he committed no offense
irrespective of how one may view the morality of the remainder
of the program. This Tribunal has jurisdiction over certain
specified crimes, and has none over questions of morality not
involved in those offenses.

The evidence does not establish von Weizsaecker’s guilt in
connection with the invasion of Austria.

The Sudetenland, Munich.—While the tactics pursued by Hitler
and von Ribbentrop in the months before and during the Munich
conference were those of the threatening bully and highwayman,
they were effective, and England and France in an attempt to
avoid a general European war supinely submitted. The pact was
signed and Czechoslovakia was left helpless and therefore acqui-
esced in the resultant annexation of the Sudetenland. There was
no invasion and no war. Germany’s possession of the Sudeten-
land was the result of an international agreement. That Hitler
had no intention to abide by it and that his assurances to Eng-
land, France, and Czechoslovakia that this was the end of his
territorial aims were false, there can be no doubt. This is estab-
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lished by his own words at the conference of 5 November 1937,
recorded by Lieutenant Colonel Hossbach and reiterated at the
meeting of 23 November 1939. But von Weizsaecker was not
present at either of these conferences and there is no evidence
that he was presently informed of the plans announced by Hitler
at the first of these meetings.

That he continuously discouraged von Ribbentrop’s penchant
for aggressive war, endeavored to dissuade him from embarking
on a campaign which might involve aggressive war, is shown
from the memorandum which he submitted on 21 July 1938 and
again on 19 August of that year.

In the first, in answer to von Ribbentrop’s boast that if neces-
sary Germany would allow a major war with the Western Powers
to break out and would win it, and that the French could be de-
cisively crushed in a major engagement with Germany, that
Germany was equipped with enough raw materials and that
Goering was directing aircraft construction in such a way that
Germany was_ superior to any enemy, von Weizsaecker said
(Weizsaecker 346, Weizsaecker Ex. 56) :

“I remarked that to outsiders one must talk in such a manner
as to convince them. I said that even when it was our task to
fool foreign countries, it was our duty not to fool ourselves.
I did not believe that we should win this war. It was a basic
truth that one could only conquer a country if one either
occupied it or starved it out. To waiit to do this with airplanes
was a Utopian dream; so I did not understand how we could
win the war, nor did I believe in our powers of endurance.”

In a memorandum of 13 August 1938, von Ribbentrop explained
to von Weizsaecker that Hitler was firmly resolved to settle the
Czech affair by force of arms and had said that on account of
flying conditions the middle of October was the latest possible
date, that the other powers would definitely do nothing about it,
and if they did, Germany would take them on as well and win.
Von Weizsaecker then records his views as follows (Weizsaecker
346, Weizsaecker Ex. 56) :

“I again opposed this whole theory and observed that we
should have to await political developments until the English
lost interest in the Czech matter and would tolerate our action
before we could tackle the affair without undue risk. Mr. von
Ribbentrop wanted to put the question of responsibility in
such a way that I was responsible to him, he only to the
Fuehrer, and the Fuehrer alone to the German nation, whereas
I maintained that one’s way of thinking had to be based on
such an ideology in order to carry it out to the best advantage.
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Mr. von Ribbentrop said that the Fuehrer had not yet been
wrong, and that his most difficult decisions and acts on behalf
of the Rhineland were already behind him and one must believe
in his genius as he, Ribbentrop, did from long years of expe-
rience. If I had not yet come to the point of blind faith in this
matter * * * he urged me amieably to do so. He said I would
certainly regret it later, if I did not do so and if this fact were
later to speak against me.”

At the end of August 1938, von Weizsaecker prepared a
“strictly secret” report in which he said (Weizsaecker 355, Weiz-
saecker Ex. 58) :

“The next few weeks will see the growth of the Czechoslo-
vakian question from a local erisis into a European one. The
great European powers will then show their alignment more
clearly in the diplomatic as well as the military spheres. Soon
there won’t be any more room for doubt that in case of an
invasion of Czechoslovakia Germany would be faced with the
Western Powers as opponents, In view of this situation, the
leading lights of German policy have got to review their plans
quickly. If they should fail to do so, a European war would
develop after a short warming-up period following upon the
German. Such a war would sooner or later end with a German
capitulation. The coalition of western powers can, if they so
desire, decide the war without a great sacrifice of lives, simply
by blockading Germany. It is obvious what such a defeat
would mean for Adolf Hitler's reconstruction program.”

On 1 September 1938 Kordt, in London, reported to von Weiz-
saecker (Weizsaecker 356, Weizsaecker Ex. 59) :

“In the course of yesterday the British Government received
information according to which the Fuehrer intends to solve the
Czech questions by force. These items of information chiefly
originate from Churchill, Vansittart, and Christie. In yester-
day’s talk with Lord Halifax, Churchill pointed out the neces-
sity for timely and energetic action on the part of the British
Government if they still wanted to prevent the outbreak of a
war.

* * * * * * *

“In the Foreign Office all non-German visitors are given to
understand quite openly that Britain would not yield again

- this time, as the other time in the case of Italy. The policy of
the year 1935 had produced the most severe consequences and
Britain had to make up its mind to confront the Germans with
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a categorical ‘stop’ in conjunction with its allies, if need be
by force of arms.”

On 16 September 1938, von Hassell made the following entry
in his diary:*

“Friday, 16 September:

“Weizsaecker told me today that apparently Chamberlain did
not make it sufficiently clear that England would go to war if
Germany used force.”

We select these documents out of many because they are con-
temporaneous with the events under examination.

Von Hassell was a member of the resistance group and was
executed by the Nazi regime in connection with the 20 July 1944
plot. The genuineness of his diary is not questioned.

This, with von Weizsaecker’s own testimony, demonstrates
not only that he was not engaged in planning or preparing an
aggressive war, but that he was averse to it and that he ex-
pressed no thought that in the long run it would be successful,
but on the contrary that it would involve disaster to Germany.

We pass now from the views which he expressed to his friend
and collaborator, von Hassell, and to his chief, von Ribbentrop,
to the efforts allegedly put forth to advise the French and English
of Hitler’s plans and the suggestions which he made for their
frustration. Again we do not rely upon what his associates now
say he thought and did, but upon what officials of foreign govern-
ments depose were his views and acts.

Lord Halifax, who was British Foreign Secretary from 1938
to 1940, deposed that although he never had any official contact
with the defendant, he was frequently reported, by Halifax’s
advisers and the British Ambassador at Berlin, as being a con-
vinced opponent of Nazi ideals and policy, and he used his official
position in the Foreign Office to hinder as far as lay in his power
the execution of von Ribbentrop’s policies.

Lord Halifax gave his second affidavit in which he deposes
that Theodor Kordt’s letter of 29 July 1947 and his reply of
9 August 1947 state the facts. These letters on their face relate
to the denazification proceedings of Erich Kordt, who was a wit-
ness before this Tribunal. Theodor Kordt wrote (Weizsaecker
496, Weizsaecker Ex. 453) :

“You will remember that the information I gave you and
Sir Robert Vansittart on Hitler’s plans and moves in these
terrible years of crisis came all from my brother Erich who
held a key position in the opposition group. My brother hap-

* Von Hassell, Ulrich, The Von Hassell Diaries, 1938-1944 (Doubleday and Company, Ine.,
Garden City, New York), page 4 (Weizsaecker 292, Weizsaecker Ex. 60).
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pened to be at that time in the Foreign Office in Berlin. His
loyalty did not belong to this Nazi regime but to the German
people and to the idea of European peace and international
decency. May I recall that I informed you on 5 September 1938
of the impending attack on Czechoslovakia. In 1938 and 1939
I was in close (sometimes daily) contact with the Chief Diplo-
matic Adviser to H. M. Government, Sir Robert Vansittart.
My brother came several times personally to London, notwith-
standing the obvious risks for his safety, in order to inform
Sir Robert personally of the impending danger on the inter-
national horizon. Sir Robert assured me that he would pass
this information to you at once, for example, of Hitler’s plans
to come to an agreement with the Soviet Union, the negotiations
between Hitler and Mussolini for an alliance, and the advice
from the German opposition to put pressure on Mussolini in
order to restrain his partner from the pursuance of his bellicose
policy.”

Lord Halifax’s reply contains the following statements (Weiz-
saecker 4,96, Weizsaecker Ex. 453) :

“Of course I remember very well the information that came
to me through Lord Vansittart in these days before the war,
and that he said reached him from your brother. You will no
doubt have been in communication with Lord Vansittart direct.

“I cannot doubt that in so acting your brother took very
great risks and in so doing gave very practical evidence of his
active opposition to the criminal policy of Hitler.”

The Bishop of Chichester deposes as follows (Weizsaecker 497,
Weizsaecker Ex. 454) :

“Information came to us in the United Kingdom that the
State Secretary von Weizsaecker was opposed to Hitler, and von
Ribbentrop, and the Nazi policies and was using his official
position to avoid war. As this information went to our Secre-
tary of State for Foreign Affairs, Lord Halifax, it was certainly
known to the Undersecretary of State, Sir Robert Vansittart.
Active steps were taken by, not only the brothers Kordt, but
by the State Secretary, von Weizsaecker, contrary to Hitler’s
and von Ribbentrop’s policies. Thus, through Bishop Berggrav
of 'Oslo a proposal for peace was sent to Germany with the
knowledge of the British Foreign Office. Church representa-
tives in Germany refused even to accept this proposal. Bishop
Berggrav then took it to von Weizsaecker, who not only accepted

_ it for use as a possible means of peace talks, but also encour-
aged our efforts, all at great risk to himself. These facts were
reported to the Foreign Office of the United Kingdom. Further,
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von Weizsaecker also cooperated with Bishop Berggrav in
endeavoring to have a representative of Great Britain meet
with a representative of Germany to initiate peace talks. These
facts were also reported to the Foreign Office of the United
Kingdom. They demonstrate opposition by von Weizsaecker
to the policies of Hitler and Ribbentrop and, with other infor-
mation coming to us in England, show he was not ‘the chief
executant of Ribbentrop’s policy’ as Lord Vansittart states.

“In econclusion, my information from private and official
sources is that von Weizsaecker was opposed to Hitler and von
Ribbentrop, was genuinely opposed to war, did all he could to
prevent war, and used his office for this purpose and to bring
about peace once hostilities commenced. I have a special inter-
est in the German opposition to Hitler, having been closely
connected with the opponents to Hitler who were active in the
German church conflict from 1933 onwards, and in particular
I was visited by a representative of the opposition (Pastor
Dietrich Bonhoeffer) who came over from Berlin to see me
in the summer of 1942 when I was in Stockholm. On that
occasion Pastor Bonhoeffer brought me secret information
about the plot against Hitler, for communication to the British
Government, and told me the names of many of the leaders,
including Goerdeler and Beck. He also told me of members
of the opposition in the Foreign Office. I passed this informa-
tion on in personal interviews with Mr. Anthony Eden and
Ambassador Winant of the United States.”

The prosecution did not demand a production of any of these
witnesses for cross-examination, nor did it file interrogatories
to be used in lieu of their personal appearance before the Tri-
bunal. The affiants are men of unquestioned probity, who were
in a position to know the efforts made by the Foreign Office oppo-
sition to block and frustrate the plans of Hitler and von Rib-
bentrop for aggressive war. There can be no question whatever
that both the Kordts were confidants and messengers of von
Weizsaecker.

There are other affidavits from men prominent in the British
and American diplomatic service which likewise tend to corrobo-
rate the testimony of both Erich and Theo Kordt.

We acquit the defendant von Weizsaecker under count one
with respect to the Sudetenland.

Bohemia and Moravia.—The invasion and forcible incorporation
of Bohemia and Moravia as a Protectorate into the “greater Ger-
man Reich,” and the intrigues by which Slovakia was induced and
compelled to declare its independence were not originated by the
deferidant von Weizsaecker. Nor do we believe that he looked
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upon the project with favor. However, this attitude does not
constitute a defense if, notwithstanding his inner disapproval, he
became a party, or aided or abetted or took a consenting part
therein. He was connected with it, and this in no small way.
Most, if not all, the conversations he had with the French, British,
and Italian diplomats were conducted by von Weizsaecker in
accordance with the custom of the Foreign Office. We shall advert
to them hereinafter, but before discussing them we shall con-
sider the evidence offered by the defense.

The defendant testifies that he was opposed to the invasion and
in an attempt to prevent it, he directed Hencke of the German
Legation in Prague to prepare a report which would demonstrate
the willingness of the Czech Government to comply with the
German wishes and to adjust the policy and legislation to Ger-
man demands. This Hencke confirms and on 28 December 1938
rendered a report.

However, it is a Janus-faced affair. While on the one hand it
delineates the attitude of the Czech Government as being coopera-
tive, on the other it expresses distrust of some of its members
and states that among the intelligentsia and many officials there
existed a feeling that the then state of affairs was but transitory
and they hoped for days of revenge; that it was not possible to
judge whether the majority were for or against falling into line
with Germany ; that the preceding few weeks had led to a stiffen-
ing of the general attitude. He states that the former allies of
Czechoslovakia, France and Russia, had been disinterested so far
as foreign policy was concerned, and that during the decisive
crisis in the nation, the French showed that they were not in
any position to help Czechoslovakia; that relations with England
were cool and that although, according to the opinion of the
government, Britain would never help nor harm their country,
they did not wish to sever relations with her completely. Hencke
further spoke of the “recent improvement” of relations between
the Czechs and Slovakia due to the visit of Hacha to Slovakia,
and that the Slovakian Minister President, Tiso, had once again
spoken of strengthening the bonds of “blood brotherhood,” which
had become very weak, and that the Slovakian population gave a
remarkably favorable reception to Hacha during his visit; that
in Czechoslovakia the enactment of the anti-Jewish and other
legislation, following the German pattern, had aroused hostile
feelings against Beran who had proposed and had them enacted.

We do not consider that this report in any way tended to help
the situation or that it would do other than encourage any designs
which Hitler may have had against the crippled Czech state.
One does not calm a dictator who desires to crush a weaker state
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by pointing out the weaknesses of a well-intentioned government;
the hostile feelings of the population toward the adoption of anti-
Semitic and other legislation fathered by their powerful neighbor ;
or their coolness toward the only powers who could possibly come
to their assistance; or by calling attention to the fact that the
tension between an autonomous part of that state and the re-
mainder was lessening. Such conditions would be factors im-
pelling the dictator to do what he actually did, namely, to invade
and take over.

We may state in passing that it is not at all unlikely that this
report of the approaching entente between the Czechs and Slovaks
may well have been one of the reasons that brought about
Keppler's mission to Tiso in March 1939. The second step which
the defendant claims to have taken was in February 1938 about
4 weeks prior to the invasion in requesting von Kessel, who was
about to go to Switzerland, to endeavor to persuade the British
to send a leading figure on a special mission to Berlin who could
show Hitler the power of the British nation and thereby could
make an impression on him. Von Kessel testified that he con-
tacted a Jewish banker, Erwin Schoeller, who had political con-
nections in England, and urged him to talk to the British. Why,
in view of his close relations with the British Ambassador and
his other connections in London, the roundabout approach through
a Jewish Austrian banker should have been adopted instead of a
direct approach such as he had theretofore used is not explained.

The third thing which von Weizsaecker asserts that he did to
avoid coming events was to make a significant gesture to Attolico,
the Italian Ambassador, when the latter made an inquiry as to
the Czech situation.

Compared with the measures which von Weizsaecker took prior
to Munich, these steps were to say the least anemic. The defend-
ant’s statements that he did not know of Hitler’s intentions until
10 March 1939, we do not believe to be accurate. The fact that
4 weeks before he gave von Kessel the mission hereinbefore
referred to, and the conversations which he had with Coulondre,
Henderson, and the Czech Minister long before that date are in-
consistent with his testimony.

We now turn to what he did and said during the months before
the invasion.

On 10 November 1938, von Weizsaecker dictated a memoran-
dum which went to Woermann, Ritter, Altenburg, and von Richt-
hofen that he received the Czech, Stoupal, and on the latter’s
inquiry told him that the German policy toward Czechoslovakia
was one of good neighbor relationship insofar as Czechoslovakia’s
intentions for close cooperation with Germany were realized, but
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that there was still something missing in government circles such
as the long-drawn-out course of economic negotiations; that he
told Stoupal brutally that his government had made a bad mistake
and must react positively to the solutions proposed by Germany
and make arrangements for the treatment of employee contracts
in order to oppose dismissals of national and racial Germans
[Reichs- und Volksdeutscher], and that when Stoupal proposed
a binational commission to handle such incidents, he replied that
there should be no incidents and such commissions were out of
place. He further stated that Stoupal did not express the wish
to work together with any agencies of the NSDAP.

The defendant received from von Ribbentrop minutes of the
latter’s meeting of 11 October 1938 with Hitler, in which von
Weizsaecker was directed to notify the Polish Ambassador that
Germany was not interested in Oderberg, but in Morava-Ostrava
and Vitkovice; that whether Morava-Ostrava and Vitkovice re-
mained a part of Czechoslovakia depended on further develop-
ments; that with regard to Bratislava, the Hungarians were to
be told that Germany was on principle sympathetic toward the
Hungarian demands with respect to Czechoslovakia, but Germany
would resort to arms only if German interests were at stake. For
his personal information, von Weizsaecker was informed that if
Hungary would mobilize, it would not be Germany’s intention to
restrain her or advise moderation.

It is to be remembered that this took place within 2 weeks after
the Munich Agreement.

On 22 December 1938 Coulondre, French Ambassador to Berlin,
reported to the French Foreign Minister his conference with von
Weizsaecker as follows (2943—PS, Pros. Ex. C—328) :

“With regard to the international guaranty envisaged in
favor of Czechoslovakia, Baron von Weizsaecker was reticent.
When I reminded him that in Paris Mr. von Ribbentrop had
expressed his intention of reexamining the question, and asked
whether there were any new developments, he answered in the
negative. ‘Could not this matter,” he asked with a smile, ‘be
forgotten? Since Germany’s predominance in that area is a
fact, would not the guaranty of the Reich be sufficient? 1 did
not fail to remark that obligations entered into cannot be for-
gotten and placed the matter in its true light. But I received
the impression that my interlocutor had already made up his
mind.

“ ‘Besides,” he concluded, ‘it would be for Czechoslovakia to
.claim that guaranty. In any case, we are in no hurry to settle
this question, and M. Chvalkovsky is not coming to Berlin until
after the holidays.” Actually, the visit of the Czechoslovak
Foreign Minister has already been postponed twice.”
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On 28 December 1938, von Weizsaecker reported to von Rib-
bentrop, with copy to Woermann, that he had talked with Magi-
strati, the Italian Charge d’Affaires; that the latter had again
broached the subject of the guaranty for the integrity of Czecho-
slovakia, saying that he was directed by Count Ciano to state that
the Italians wished to proceed in accord with the Germans. Von
Weizsaecker states that he avoided going deeper into the subject,
and told him that he had just recently explained to the French
Ambassador, without any restraint, that Czechoslovakia depended
exclusively on Germany, and that the guaranty of any other power
was of no use; that the Czechoslovakia “of today” was different
from that of the time when the guaranty was under discussion,
and that he had already so informed Attolico.

On 8 February 1939 the British Government stated that it
thought the time had arrived to settle the question of a guaranty
of Czechoslovakia in accordance with the appendix of the Munich
Pact, and in view of the statements made by the Italians in
January the British desired the German opinion on the matter.

Von Weizsaecker prepared the answer to this, namely, that
Germany did not think that the entry of England and France
into such an obligatory guarantee would offer any security against
the beginning or the aggravation of such disputes or conflicts
which might arise as a result of it; that from past experience the
Reich feared that declarations of guarantee on the part of the
Western Powers in favor of Czechoslovakia would rather intensify
the dispute between Germany and the surrounding states; that
the attitude of the Czechoslovakian Government lay in the fact
that in the past years the various Czech governments, as a result
of the military guaranties given them by Western Powers, more
or less seriously meant, believed that they could simply by-pass
the inevitable demands of the ethniec minorities, and that the
German Government was aware that in the last analysis the
final development in this European area would come first and
foremost within the sphere of the most vital interest of the
German Reich.

On 22 February 1939 the Czechoslovakian Charge d’Affaires
made an urgent request to confer with von Weizsaecker and
during the interview gave him a note in which the question of the
guaranty of the rest of Czechoslovakia was raised and connected
with it a solemn pledge of neutrality and nonintervention on the
part of that country, and asked to be informed as soon as possible
of the German point of view, and stated that like notes were
about to be delivered to Rome, Paris, and London. Von Weiz-
saecker reports that he answered the Czech statement saying
that whether the step taken in Berlin was one-half or an hour
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earlier or later did not seem to him to be relevant, and that it
struck him that the Czech Government applied simultaneously to
all the four Munich Powers in such questions without first enter-
ing into discussions with Germany alone.

On 3 March 1939 Mastny, the Czech Minister to Berlin, called
on von Weizsaecker regarding the same matter, and von Weiz-
saecker called his attention to the answer already given to the
French and British. Mastny stated that the guaranty would
bring to an end the present state of uncertainty and give the
Prague government a better chance to deal with those elements
who disliked cooperation with Germany, and finally endeavored
to persuade von Weizsaecker to see Masaryk, but von Weizsaecker
turned this suggestion aside.

On 15 March the French Ambassador called on von Weizsaecker
stating that Germany’s march into Bohemia on the 14th gave
reason to infer serious concern as to Germany’s attitude toward
the rest of Europe, and demanded information on these proceed-
ings from German official quarters, stating that the entry into

" Czechoslovakia by German troops was in violation of the Munich
Agreement. Von Weizsaecker reported that he treated Coulondre
in a rather harsh manner telling him that he should not talk
about the Munich Agreement being allegedly violated by Ger-
many and should “abstain from giving us any lessons” ; that the
Munich Agreement contained two elements, namely, the preserva-
tion of peace and the French disinterest in eastern questions, and
France should turn her eye toward the West and stop talking
about things where its participation, as Germany knew from
experience, did not promote peace; that the French Ambassador
had realized that Germany would have been forced to establish
order in Czechoslovakia on her own initiative, if the Czechoslo-
vakian State President had not desired to call on Hitler and made
the journey to Berlin, and that France should realize that this
was not only a necessary action but also one agreed upon with
the Czech Government.

All of these statements made to the French were, as von Weiz-
saecker then well knew, wholly false.

On 17 March 1939 von Weizsaecker reported that the British
press—which had stated that the German Foreign Office had
given both France and England assurances that Germany would
take no drastic steps at the very moment when German troops
had already crossed the Czech border—was wholly in error; that
the French Ambassador had not inquired on the day in question,
but rather, on Wednesday, and the British Ambassador had
been told 5 hours before the German troops marched over the
border; that the British Ambassador had been told otherwise,
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that Germany would attempt to realize its demands in a decent
manner, and the invasion would take place in a like manner.

On 18 March 1939 the French Ambassador attempted to deliver
a note protesting against German action. Von Weizsaecker
refused to accept the note and advised Coulondre to persuade his
government to revise their opinions. When the Ambassador
wished to go into the matter, describing it as a violation of the
Munich Pact, von Weizsaecker stated that from the legal point of
view there had been a statement agreed to between the Fuehrer
and Hacha, and that the Czech President had come to Berlin at
his own wish and had immediately and in advance declared to
the Foreign Minister of the Reich that he wished to place the
fate of his country in the hands of the Fuehrer; that he, von
Weizsaecker, did not think that the French were holier than the
Pope and wished to interfere in matters which had been agreed
upon in an orderly fashion between Prague and Berlin,

Von Weizsaecker admits that these statements were not true.
We find it difficult to reconcile the defendant’s present protesta-
tions with the actions which we have just related. There is
nothing to indicate that when Hitler’s aggressive plans became
imminent, as they had been for several months, he took any
measures to encourage the British, French, or Italians to take any
action to prevent Hitler from acting. His attitude was radically
different from what it had been prior to Munich. The reason
for that, we think, is obvious—before Munich he feared that
France and England would take up arms in defense of Czecho-
slovakia, and that if they did so, Germany would suffer defeat.
After Munich, he felt that this danger to Germany had vanished,
and he looked with complacence, if not approval, on the future fate
of Czechoslovakia.

He was not a mere bystander, but acted affirmatively, and
himself conducted the diplomatic negotiations both with the victim
and the interested powers, doing this with full knowledge of the
facts. Silent disapproval is not a defense to action. While we
appreciate the fact that von Weizsaecker did not originate this
invasion, and that his part was not a controlling one, we find
that it was real and a necessary implementation of the program.

We are therefore compelled to hold him guilty under count one
with respect to the invasion of Czechoslovakia.*

Poland.—Von Weizsaecker’s attitude with respect to Poland
and the aggression against that state presents a difficult problem.
The prosecution exhibits on this phase seem to indicate not only a
spirit of intransigence but an attempt to induce the French and

* The Tribunal, with Presiding Judge Christianson dissenting, set aside this conviction by
an order of 12 December 1949. See section XVIIID 1.
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British to abandon or at least modify their Polish treaty to defend
that country against Hitler’s aggression. The claim that this
treaty gave Poland a “blank check” is without merit. Neither
the British nor the French so regarded it, and their representa-
tives repeatedly so advised both the Polish and German Foreign
Office. Its purpose was to make starkly clear to Hitler that the
time for appeasement had gone by, and his oft-given assurances
of a desire for peace and an absence of further territorial aims
were regarded as being, what they actually were, wholly worth-
less. The defense suggests that this treaty of protection was a
diplomatic error,.particularly because the French and British
commitments were made publicly, which tended to enrage Hitler
and goad him to further action. Such an assumption, however, is
based upon a speculation so tenuous that it is not worthy of
consideration.

The methods of confidential approach and oral representations
had been tried already and found futile. Hitler was immune to
them. There was but one remedy left, namely, plainly and
publicly to inform Germany that the next attempt at aggression
meant.war. Of course, it enraged Hitler, but it made him hesi-
tate even though it had no effect upon his plans or his intentions.
He did not dare make the attack in the face of the British and
French guaranties to Poland until he had secured his eastern
boundaries from possible attack by Russia. This he did by means
of the German-Soviet Treaty of 23 August 1939. There he not
only protected himself; but apparently by giving the Soviets a
free hand in the Baltic States and in Bessarabia and by agreeing
to share the loot in Poland, he gained a partner. As long as the
Polish state existed, it is sheer nonsense to talk about Hitler’s fear
that the Soviets might attack. Whatever may have been the atti-
tude of Poland toward Germany, there can be no question that
had the Russians attacked the Reich, Poland and the Baltic states
for their own preservation would have been thrown to the side of
Germany, and the suspicion which Poland felt toward Russia
would have made a Polish-Russian alliance wholly unlikely. If a
Russian offensive took place in the north it could only go through
Poland, and if it took place in the south, Hungary and Rumania
were bound to stand alongside the German forces. It is quite
obvious that neither France nor England who, in the fond hope
of maintaining peace had failed to come to the aid of Austria and
Czechoslovakia, would have joined in or even promoted Russian
aggression. The fact is clear that Hitler at no time had any
intention to abandon his plan to destroy Poland, that he only
awaited a favorable opportunity, and only fear would have pre-
vented him from carrying out his plans,
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While giving full credit to the Poles and their magnificent battle
to maintain their freedom, and without overlooking the desperate
hazard of their position, far separated as they were from their
allies, the fact remains that, at times, they did not realize the
necessity of displaying caution and control in handling the situa-
tion and that their somewhat explosive attitude toward Hitler
and the Nazi Party, who were bent on making incidents to justify
an aggression, did not help the situation. That these mistakes
irritated one who was trying to preserve peace is understandable,
and that he should have expressed this irritation in talking with
the French and British Ambassadors may well explain his desire
that pressure be exerted upon the Poles to refrain from furnishing

.an excuse which could be seized by Hitler.

Von Weizsaecker had no part in the plan for Polish aggression;
he was not in the confidence of either Hitler or von Ribbentrop.
While his position was one of prominence and he was one of the
principal cogs in the machinery which dealt with foreign policy,
nevertheless as a rule, he was an implementor and not an origi-
nator. He could oppose and object, but he could not override.
Therefore, we seek to ascertain what he did and whether he did
all that lay in his power to frustrate a policy which outwardly he
appeared to support. If in fact he so acted, we are not interested
in his formal, official declarations, instructions, or interviews
with foreign diplomats. In this respect we proceed with caution
and reserve before accepting his defense that while apparently
acting affirmatively he was in fact acting negatively.

In June 1935 a *“visit” of a German naval squadron to the Port
of Danzig was proposed, undoubtedly to make a display of force
which, if carried out, might well have lit the flames of war. Von
Weizsaecker fortified himself with the opinion from Referent
Kampenhoevener which called attention to the fact that by agree-
ment between Poland and the Free City of Danzig, requests from
foreign powers to bring men-of-war into that port were to be
presented first to the Poles for consideration, and the diplomatic
correspondence would be conducted by that country and not by
the city of Danzig, and that Germany had recognized and con-
stantly observed this practice. Based on this memorandum, von
Weizsaecker delayed the matter and on 19 July 1939 advised
that while a warlike solution of the Danzig question would almost
always be kept in mind, blame must be put on the Poles, whereas
sending part of the fleet to Danzig would be internationally inter-
preted as an overture to the generally expected German-Polish
conflict.

Early in July 1939 Keitel inquired as to the political advisability
of publicly displaying certainly artillery which the Wehrmacht
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had smuggled into Danzig, and on 14 July von Weizsaecker
instructed von Nostitz to inform Keitel that while artillery exer-
cises were doubtlessly necessary, they should be carried on
indoors, and it would be advisable to wait; that the Poles would
certainly commit a new blunder which could be answered by a
public appearance of the batteries. Notwithstanding certain
phrases in these documents, the fact remains that his advice was
that of caution that inflammatory incidents might be avoided, and
was in opposition to the plans of Hitler and the Wehrmacht. The
German-Russian treaty had not yet been negotiated, and that
between the French, British, and the Soviets had not as yet
failed.

As early as 16 August 1939, Henderson, the British Ambassa-
dor to Berlin, reports a conversation with von Weizsaecker. This
is one of the documents upon which the prosecution strongly relies
as it discloses not only an acrimonious discussion between the
Ambassador and the State Secretary, but also von Weizsaecker’s
irritation over the Polish action and his attempt to persuade the
British to at least modify the so-called “blank check” agreement.
To us, however, even more significant is the fact that he plainly
warns the British of the danger of war and of Hitler’s attitude
and before the Soviet Pact was signed (23 August 1939) in-
formed Henderson that he believed that Russian assistance to the
Poles would not only be entirely negligible, but the U.S.S.R. would
even im the end join in sharing the Polish spoils. - Thus, the
British received explicit warning, and the door was open to them
either to endeavor to block the execution of any pact between
Germany and Russia, or if this were impracticable, otherwise to
prepare themselves for the event. We do not believe that one
who was in favor of the prospective aggression against Poland
would reveal the likelihood and imminence of a German-Russian
pact.

We do not rely upon the affidavits of the Swiss, Karl J. Burck-
hardt, who was then International Commissioner for Danzig,
except insofar as they are corroborated from other sources, this
for the reason that the witness did not appear for cross-exam-
ination, either because of his own reluctance or upon instructions
from his government. We find it difficult to reconcile a willing-
ness, personal or governmental, to permit an ex parte statement
to be given and an unwillingness to permit inquiry as to the
accuracy of the statement.

Turning now to the contemporaneous documents on 15 August
1939 von Weizsaecker had discussions with both Henderson and
Coulondre, French Ambassador. These are official reports. While
the conversations express an attitude on the part of von Weiz-
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saecker inconsistent with his present claim that he disagreed
with the policies of Hitler and von Ribbentrop, and are critical of
Polish policy, and express the hope that the policy it was pursuing
would lessen the bond between the Western Powers and Warsaw,
it is also clear that he informed both ambassadors of the immi-
nent danger and likelihood of war. Henderson says (Weizsaecker
326, Weizsaecker Ex. 110) :

“When last I saw him [State Secretary von Weizsaecker], he
had regarded the position as less dangerous than last year;
now he considered it no less dangerous and most urgent.”

Both ambassadors clearly warned von Weizsaecker that if the
Poles were compelled by any act of Germany to resort to arms
to defend themselves, there was not a shadow of a doubt that the
Western Powers would give them support.

Coulondre went even further and stated (Weizsaecker 27,
Weizsaecker Ex. 108) :

“I advised him not to lose himself in subtleties; the fact was
that if any of the three Allies, France, England, and Poland,
were attacked, the other two would automatically be at her
side.”

Long prior to this, and when Hitler’s plans for Polish aggres-
sion again became more clear, von Weizsaecker instructed Kordt
in London to discuss the situation with Lord Halifax and others
connected with the British Foreign Office, and to point out the
necessity speedily to pursue their negotiations with the Soviet
Union for a treaty of mutual assistance against German aggres-
gion. Kordt received assurances that these negotiations were
certain to be successful.

On 17 August 1939 Coulondre reported to the Quai d’Orsay,
and described not only his own views, but the comments of the
British Ambassador after his discussion with the defendant.
Coulondre says (Weizsaecker 211, Weizsaecker Ex. 111) :

“In this connection I was extremely struck by the fact that
on the same day the State Secretary had asked both my British
colleague and myself the same question, namely, ‘Would your
government wage war on the side of Poland if the conflict had
been provoked by the latter? This question might have been
asked either by order of higher authorities and because there
was doubt on the subject, or because the State Secretary op-
posed to war and uneasy at the development of the situation
would have liked to gain from our replies support for action in
higher quarters. I am inclined toward the first hypothesis, but
whichever of the alternatives is correct, the question strikes me
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as a particularly grave one, as it would seem to indicate that
Hitler is still harboring illusions on the attitude of France and
England in the event of a German-Polish conflict, or at least
that attempts are still being made to delude him on the subject.”

Von Weizsaecker Exhibit 120 [Weizsaecker 157] is identified
by Ellinor Greinert as being carbon copies of memoranda written
by von Weizsaecker and given to her for safekeeping in 1939 by
Dr. Viktor Bruns. They are dated 30 August, 31 August, 5 Sep-
tember, and 7 September 1939. The first states that the British
Embassy which had been asked late on the night of 29 August
to undertake the task of having Poland send a Plenipotentiary
for negotiations at 4 o’clock in the morning, reported the technical
difficulties in bringing the Plenipotentiary to Berlin before the
end of 30 August, and at 11 a.m., pleaded for more time, and that
the British Ambassador in the afternoon wrote von Ribbentrop
to the same effect. Von Weizsaecker relates the midnight inter-
view between Henderson and von Ribbentrop, at which the latter
hastily read the German proposal, and refused to give Henderson
a copy on the basis that it was outdated.

The memorandum of 31 August states that the whole day had
been devoted to the question whether or not a connection between
Warsaw and Berlin could be established and that he, von Weiz-
saecker, had suggested that the Polish Ambassador should be
given an audience; that von Weizsaecker discussed this matter
with von Ribbentrop who disagreed, and that von Weizsaecker
thereupon offered to resign and ‘“‘even more”; that he told von
Ribbentrop that he, von Weizsaecker, would be a swine if he did
not tell him what he thought.

As a result, Lipski was received but sent away with the formal
excuse that he did not possess any authority to negotiate.

The memorandum of 5 September 1939 is a history of the
efforts, beginning as early as April 1938, which he claims to
have made to preserve peace and his hope that the Italians, on
2 September, would endeavor to bring about a truce.

The memorandum of 7 September recites that when all other
attempts to bring a Polish Plenipotentiary to Berlin had failed
by 12 o’clock on 31 August, the only remaining hope resided in
German military circles, he informed Goering that it was high
time he came, and asked him whether they were obliged to allow
an insane adviser of Hitler to destroy the Reich; he said that
von Ribbentrop would be the first one to hang, but others would
follow ; that Goering had implored the Fuehrer three times to
give in, but Hitler only shouted at him and sent him away. He
said (Weizsaecker 157, Weizsaecker Ex. 120) :
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“I told Brauchitsch that politics were at an end. I said that
we were dealing not only with Poland, but also with England
and France. That was certain. I said to him that the military,
i.e., he, Brauchitsch, would have to bear the responsibility
before history if we entered into this war, and I asked him if
he wanted to take upon himself this responsibility just because
Hitler had an insane adviser. All that Brauchitsch had to say
was that the Fuehrer did not think that the English and French
would participate in this war and that was what Brauchitsch
would have to go by. When I asked him whether or not he was
reading the newspapers, he only shrugged his shoulders. Thus,
my last hope vanished.”

These documents, if genuine, are of utmost significance. We
think that they are suspiciously ““pat” and no reason appears for
writing them unless one was attempting to speak to history. We
would receive them only with the greatest caution unless they
were corroborated. To a large extent they are. First, there are
the entries in the von Hassell diaries, the genuineness of which
is not questioned. Von Hassell was in early and continuous oppo-
sition to Hitler, an opposition which ended only with his execu-
tion after the unsuccessful Putsch of 20 July 1944, We quote:*

31 August 1939.

“This morning at 7:25 [o’clock] von Weizsaecker called me
and asked me to meet him at 8:40 [o’clock]. He explained that
he had to deal with the following situation: Since nothing had
been heard so far from the Poles, von Ribbentrop had called
for Henderson last night and had railed at him, exclaiming
that these delaying tactics of the English and Poles were con-
temptible. The German Government had been prepared to
make a very acceptable proposal which he read to Henderson.
Essentially it contained the following points: Danzig to be
ceded to the Reich, but demilitarized ; Referendum in the main
part of the Corridor, and depending upon the result either a
German east-west traffic route or a Polish south-north route
to Gdynia which would remain Polish. But these definitely
modest terms were of course no longer open as no Polish
negotiator had come. Therefore, there was nothing left for
Germany but to take action to secure its rights.

“After this unfriendly interview, which did not constitute a
complete break, Hitler made it known that the other side had
now put itself clearly in the wrong, and that therefore an
attack might begin this afternoon. Von Weizsaecker considers

* Von Hassell, op. cit., pages 68-72 (Weizsaecker 297, Weizsaecker Ex. 117),
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the situation extremely serious; matters stand exactly where
they were on Friday. Must we really be hurled irto the abyss
because of two madmen?

“Of course one can never be sure with Hitler; it is not
entirely out of the question that he will recoil at the last mo-
ment. But we agreed that we could hardly expect this to
happen since, after all, Hitler had really decided on war Friday
and had given orders to that effect. Under the circumstances
von Weizsaecker could see only one hope—that Henderson
should immediately persuade the Polish Ambassador and his
own government to urge Warsaw this very morning to send a
Plenipotentiary at once, or at least to have Lipski announce
this intention to von Ribbentrop before noon. Could I ‘pri-
vately’ influence Henderson to this end, and could I perhaps
also warn Goering about the rash decision of Hitler? Goering
should be made to understand that von Ribbentrop was digging
the graves of the Reich and of national socialism. Karinhall
would go up in flames! I said I was prepared to try my luck.

“My impression was that von Ribbentrop and Hitler are in
a spirit of criminal recklessness. They are running the most
fearful risks involving the whole German people merely to save
their own prestige by some minor success; all this, of course,
being only a temporary stopgap. So far as I am concerned
the one vital thing is to avoid a world war,

“I found Henderson at breakfast; he had got to bed at
4 o’clock. He was, above all, shocked at von Ribbentrop’s bad
manners. Von Ribbentrop was evidently determined to play in
this war the baneful role Berchtold had played in the last one.
Henderson said von Ribbentrop had read him the German pro-
posals very hurriedly, ‘had gabbled them,” had not given him a
copy because they were now ‘water over the dam.’ The pe-
remptory character of our latest move was destroying all
efforts to keep the peace. I explained the situation to him and
emphasized that I came entirely as a private person and without
orders and had only the desire to help in reaching a peaceful
solution by making clear to him the stupendous significance of
the next few hours.

“He said that during the night he had been in touch with
London, as well as with Lipski, and that he would continue
his efforts. The chief difficulty lay in our methods, particularly
the way in which we expected the English to order the Poles
around like stupid little boys. I told him that the persistent
silence of the Poles was also objectionable. This Slavic be-
havior, with which he doubtlessly had become familiar in
Petersburg, was dangerous. He said nostalgically, he wished
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those times would only come back—times, I countered with a
poor attempt at jesting, in which he had almost strangled his
ambassador. Now, it seemed to me, he was in a mood to
strangle others. In conclusion, Henderson said it would be
easy to reach an understanding between England and Germany
if it were not for the calamitous von Ribbentrop. With him it
would never be possible.

“About 9:80 I went to Olga Riegele, told her that the siti-
ation was terribly serious, and asked her to arrange a meeting
between me and her brother, Hermann (Goering). Tearfully
the good woman did so at once. She was successful in reaching
him at his ‘battle station,” as he later put it, and I had a long
conversation with him. He asked at once whether I wanted
to talk with him about the Italians. I said ‘no,” but stated that
I was a friend of Henderson who was doing all he eould to keep
the peace. Goering asked why in that case he had been so
‘snooty’ during the latest discussions. I answered I did not
believe that was his intention, but possibly it was difficult for
some people to get along.

“Goering said he liked Henderson but that he was too slow.
I answered that naturally he was an Englishman and not a
Latin, but he was doing his very best. Goering said he thought
our proposal was really modest, to which I replied that it had
been described as no longer valid. Goering thereupon became
very animated and asked how Henderson could have reached
this conclusion since the proposal would become invalid only
if no Polish negotiator arrived. I answered that this point was
most important, that I would tell Henderson at once and urge
him to exert himself further in that direction.

“Goering : ‘Yes, but he must ecome at once.’

“I [von Hassell]: That is technically impossible: it must
suffice if the Poles declare they will send one.

“Goering: ‘Yes, but he must come very quickly. - Go tell the
Foreign Minister immediately what you have heard from
Henderson.’

“I [von Hassell] : I do not know whether I can do that, but
in any case I will tell von Weizsaecker.

“My impression was that Goering really wants peace. Olga
had previously told me, weeping, that recently he had put his
arms about her and said, ‘Now, you see, everybody is for war,
only I, the soldier and field marshal, am not.’

“But why then does this man at this moment sit in Oranien-
burg? And Brauchitsch and Halder are flying about over the
West Wall!
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“T went back to Henderson at once and told him what Goering
had said. He was greatly interested and wrote down the most
important parts. Then to von Weizsaecker, to whom I re-
ported the steps I had taken.

“After an hour von Weizsaecker called for me again. Hen-
derson had requested the text of our proposals in order to have
something to show to the Poles. Officially von Weizsaecker was
not permitted to give it to him. Did I think it possible to give
Henderson a more detailed knowledge of the contents, which
meant perhaps to put the paper itself into his hands? The
document lay before me on the table.

“At that moment a telephone call came from von Ribbentrop,
and immediately thereafter a second. The gist of both was
that Henderson should not be given the proposals. He himself
would call and tell him that the Poles had been plainly told
they would get the proposals if they sent a Plenipotentiary.
We agreed that under these conditions it was now impossible
to give Henderson the document or any further details.

“Von Ribbentrop had forbidden von Weizsaecker to have any
further dealings with Henderson and had added that Hitler
had ordered all advances be rebuffed. That was proof for
von Weizsaecker that Hitler and von Ribbentrop wanted war;
they imagined their proposals had furnished them an alibi.
This seems nonsensical to me if the proposals are not given to
the Poles.

“Von Ribbentrop further stated that during the next half
hour it would be decided whether the proposals should be made
public. If this is really under discussion, it is altogether in-
comprehensible why the proposals should not be given to
Henderson, unless they want war.

“Von Weizsaecker said Rome was making efforts to mediate
in London. Mussolini is said to have declared that a faif
nouveau had to be created and the best move would be for
Poland to cede Danzig to Germany at once. Von Weizsaecker
was very doubtful whether the Poles would do that. London,
for its part, informed the Italians that the only question now
was one of honor; whether we asked Lipski to call or whether
he was to come of his own accord. With this in mind I dis-
cussed with von Weizsaecker whether I should go to Henderson
once more to induce him to get Lipski out of his hole. But we
agreed that Henderson knew the situation and would do all he
could anyway. Perhaps I shall still go to see him.

“Afternoon.—I did go to call on Henderson and met him in
front of the embassy. I told him everything depended on
Lipski’s putting in an appearance—not to ask questions, but to
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declare his readiness to negotiate—but at once. He wanted to
support this suggestion immediately. I also told Henderson
that Goering had arrived. Young von Kessel had just seen
him drive in.

“At the Foreign Office I had met Moltke (Ambassador in
Warsaw) and arranged to have lunch with him at the Adlon.
As I arrived at the hotel von Kessel appeared in great alarm
to tell me that Lipski had presented himself, but that there was
a reluctance to receive him. Since Moltke had told me the
same thing a few minutes before, I tried first by telephoning
Olga Riegele to influence Hermann Goering, with the request
that he give me a hearing if possible. I did not succeed how-
ever. Von Kessel declared the danger was extremely grave.
Von Weizsaecker had told him the best thing would be to per-
suade Mussolini to telephone Hitler at once.

“Could I go to see Attolico? I was not very anxious to per-
form this mission, but in view of the situation I said I would.
Attolico received me at once. He swore that once upon a time
he had done everything possible for me! And I promised abso-
lute silence concerning our conversation. He understood in-
stantly what was at issue and promised to telephone Rome at
once.”

We also have the affidavit of the widow of Ambassador Attolico,
which bears out von Weizsaecker’s statement that he induced the
Italian Ambassador to inform Rome of the impending danger and
to persuade Mussolini to intervene. That this was done is appar-
ent from the Ciano diaries. These entries begin with 19 July
1939, as follows (Weizsaecker 48, Weizsaecker Ex. 104) :

“19 July 1939.

“T summon Magistrati to Rome on the matter of the meeting
between Hitler and Mussolini, which is set for 4 August. I fear
that it is due to Attolico’s endemic erisis of fear. Nevertheless,
we must prepare the meeting well in order to prevent its being
futile. Perhaps, in view of the fact that for many reasons war
plans must be delayed as long as possible, he could talk to the
Fuehrer about launching a proposal for an international peace
conference * * *, But what are the real intentions of Hitler?
Attolico is very much concerned and warns of the imminence of
a new and perhaps fatal crisis.

“20 July 1939.

“The information sent by Attolico continues to be alarming.
From what he says, the Germans are preparing to strike at
Danzig by 14 August. And for the first time Caruso from
Prague announces movements of forees on a vast scale. But is
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it possible that all this should take place without our knowing
it, indeed, after so many protestations of peace made by our
Axis comrades? We shall see * * *.

“21 July 1939.

“Massimo (Count Magistrati, Counsellor to the Italian Em-
bassy in Berlin) is not so pessimistic about the situation and
he confirms my suspicions that Attolico permitted himself to
be carried away in a fit of panic without very good reasons * * *,

“22 July 1939.

“T take Magistrati to the Duce, who has worked out a plan of
welcome for the meeting at Brenner Pass. It is based on the
proposal of an international conference. The Duce outlines at
some length the reasons for our proposal. I am skeptical of
the possibilities of such a conference actually taking place, but
I agree on the utility of our move which will, above all, throw
confusion and dissension into the camp of the opposition where
many voices are already being heard against war.

“I insist on two points— (1) That the condition must be
included that our proposal be considered valid only if the Ger-
mans do not previously decide to wage war, since, in that case,
it would be useless to discuss anything; (2) that von Ribbentrop
is interested in the question. I am doubtful, very doubtful,
about Attolico’s ability now. He has lost his head. I am send-
ing a telegram to Magistrati ordering him to take part per-
sonally in all the negotiations.

* * * * * * *

“26 July 1939.

“I talked by telephone with Magistrati about the conversation
with von Ribbentrop. His reaction to the proposal of an inter-
national conference was unfavorable. He will talk about it to
the Fuehrer, but it is now easy to see that nothing will come
of it. In which case, it would seem to be a good idea to post-
pone the meeting of the two chiefs. In any event, before sug-
gesting a decision to the Duce, 1 prefer to await the arrival of
Attolico’s message that is to be sent by airplane * * *,

“27 July 1939.

“* * % T receive Attolico’s report, which I send to the Duce.
The boner pulled by the Ambassador becomes more and more
evident. Once again von Ribbentrop has affirmed the German
determination to avoid war for a long time. The idea of post-
poning the useless meeting at the Brenner Pass takes hold of me
more and more. However, I ask the Duce to read the report
before he makes any decision * * *,

953718—52——24
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“28 July 1939.

“After reading the report, the Duce decided to postpone his
meeting with Hitler and I think he did well. I telephone
Attolico, who is still trying to kid us. This time Attolico missed
the boat. He was frightened by his own shadow and probably
with somebody in the German Foreign Ministry was trying to
save his country from a nonexistent danger. It’s too bad. This
Ambassador has done good work, but now he permits himself
to be taken in by the war panic. This may easily be explained
by the fact that he is a rich man.

“It appears that von Ribbentrop has asked time to report to
Hitler, who had expressed himself against the conference.
Tomorrow we shall have a reply on the postponement.

* * * * * * *

“2 August 1939.

“x % * Attolico continues to harp on his favorite theme of
the meeting of Hitler and Mussolini, still insisting on the bug-
bear of a sudden decision that will be made by Hitler for 15
August. The insistence of Attolico keeps me wondering.
Either this Ambassador has lost his head or he sees and knows
something which has completely escaped us. Appearances are
in favor of the first alternative, but it is necessary to observe
events carefully.

“3 August 1939.

‘% x * Magsimo writes a private letter from which it appears
that he is in disagreement with the Ambassador as to the
danger of an approaching crisis. He advises us against asking
the Germans for a clarification of their program. If Massimo
notwithstanding his considerable—his very great—caution, has
decided to take such a step, it means that he is sure of what
he is doing. I have transmitted his letter to the Duce. Roatta,
the new military attaché on the other hand, informs us of the
concentration of forces and movements on the Polish frontier.
Whois right? I may be mistaken, but I continue to feel optimistic.

“} August 1939.

“x x % Attolico’s alarmist bombardment continues. The situ-
ation seems obscure to me, I am beginning to think of the
possibility of a meeting with von Ribbentrop. The moment
has come when we must really know how matters stand. The
situation is too serious for us to view developments passively.

* ® * * * * *
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“¢ August 1939.

“x * * We discussed the situation. We are in agreement in
feeling that we must find some way out. By following the
Germans we shall go to war and enter it under the most unfavor-
able conditions for the Axis, and especially for Italy. Our gold
reserves are reduced to almost nothing as well as our stocks of
metals, and we are far from having completed our autarchic
and military preparations. If the crisis comes we shall fight
if only to save our honor. But we must avoid war. I propose
to the Duce the idea of my meeting with von Ribbentrop; a
meeting which on the surface would have a private character,
but during which I would attempt to continue discussion of
Mussolini’s project for a world peace conference. He is quite
favorable. Tomorrow we shall discuss the matter further, but
I am convinced that the Duce wants to move vigorously to
avoid the crisis. And in so doing he is right.

“7 August 1939.

“* * * The Duce has approved my meeting with von Ribben-
trop, and I have therefore telephoned Attolico instructions on
this point. Attolico himself had thought of something of the
sort and was very glad * * *,

“8 August 1939.

“* * * Massimo writes in a rather soothing tone from Berlin.
He does not foresee any immediate aggressive intentions on the
part of Germany, even though the Danzig situation is grave
and dangerous.

“9 August 1939.

“Von Ribbentrop has approved the idea of our meeting. I
decided to leave tomorrow night in order to meet him at Salz-
burg. The Duce is anxious that I prove to the Germans, by
documentary evidence, that the outbreak of war at this time
would be folly. Our preparation is not such as to allow us to
believe that victory will be certain. The probabilities are 50
percent, at least so the Duce thinks. On the other hand, within
3 years the probabilities will be 80 percent. Mussolini has
always in mind the idea of an international peace conference.
I believe the move would be excellent.

“10 August 1939.

“The Duce is more than ever convinced of the necessity of
delaying the conflict. He himself has worked out the outline of
a report concerning the meeting at Salzburg which ends with
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an allusion to international negotiations to settle the problems
that so dangerously disturb European life.

“Before letting me go he recommends that I should frankly
inform the Germans that we must avoid a conflict with Poland,
since it will be impossible to localize it, and a general war would
be disastrous for everybody. Never has the Duce spoken of
the need for peace with so much warmth and without reserve.
I agree with him 100 percent, and this conviction will lead
me to redouble my efforts. But I am doubtful as to the resuits.”

Hitler received Ciano and assured him that the war with Poland
could be localized, and although Ciano expressed grave misgivings
and pointed out Italy’s inability to wage war, he fell under
Hitler’s spell and weakened.

On 7 August 1989 von Hassell records the following in his
diary:*

“Most important event—10 or 12 days ago Attolico called
on Ribbentrop (after having seen von Weizsaecker) and finally
Hitler, with a message from the Duce to the following effect:
the meeting of the Duce and the Fuehrer at the Brenner, set
for 4 August, would be useful only if something tangible should
come out of it. And, in view of the entire situation, this some-
thing could only be a decision to call a six-power conference
(Italy, Germany, France, England, Spain, Poland) in order to
solve the Italian-French as well as the German-Polish conflicts.
If this were not done now, it would have to be done in 4 to 6
weeks’ time. This message had the effect of a thunderbolt.”

On 20 August 1939 Noel, French Ambassador in Warsaw,
wrote the French Foreign Minister as follows (Weizsaecker 411,
Weizsaecker Ex. 405) :

“From a very reliable source I learned that Wilhelmstrasse
circles were gravely concerned by the turn of events and believe
that Mr. Hitler is determined to ‘settle the Danzig question’
before the first of September.”

This information could only have come from von Weizsaecker
or one of his circle in the Foreign Office.

On 31 August 1939 Ciano recorded the following (Weizsaecker
410, Weizsaecker Ex. }09) :

“An ugly awakening. Attolico telegraphs at 9 [o’clock],
saying that the situation is desperate and that unless something
new comes up there will be war in a few hours. I go quickly
to the Pallazzo Venezia. We must find a new solution. In

¥ Von Hassell, op. cit., page 54 (Weizsaecker 4438, Weizsaecker Ex. 407).
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agreement with the Duce I call Halifax by telephone to tell
him that the Duce can intervene with Hitler only if he brings
a fat prize: Danzig. Empty-handed he can do nothing. On his
part, Lord Halifax asks me to bring pressure on Berlin so that
certain procedural difficulties may be overcome and direct con-
tacts established between Germany and Poland.

“T telephone this to Attolico who is more and more pessi-
mistic. After a while, Halifax sends word that our proposal
regarding Danzig cannot be adopted.”

These exhibits corroborate in almost every detail the oral testi-
mony of the defendant and his witnesses. They are drawn from
sources which are unimpeached.

We deem the fact to be established that instead of participating,
planning, preparing, or initiating the war against Poland, the
defendant used every means in his power to prevent the catas-
trophe. He was not master of the situation; he had no decisive
voice, but he did not sit idly by and stolidly follow the dictates
of either Hitler or von Ribbentrop, but by warnings to other
powers, whom he knew would be involved in the war if Hitler’s
mad plan came to fruition, and by suggestions which he caused
to be made to England to hasten the completion of its proposed
pact with Russia, and by bringing all the pressure he could to
cause the Ttalians to intervene, he sought to avert it. Although
these efforts were futile, his lack of success is not the criteria,
Personalities, hesitation, lack of vision, and the tide of events over
which he had no control swept away his efforts. But for this
he is not at fault.

We find that he is not guilty under count one respecting aggres-
sive war against Poland.

Denmark and Norway.—On 16 March 1940 von Hassell records
the following: *

“[von Weizsaecker] * * * is alarmed because, on the occa-
sion of Ribbentrop’s visit to Rome * * * on 10 and 11 March,
Mussolini refrained from uttering a single word of protest
against the offensive, but spoke of our ‘brotherhood in destiny’
and of his intention to enter the conflict. He had however
made reservations regarding the date of his action.

“My explanation is this: Mussolini received the distinet im-
pression that Hitler is determined to attack. This being so, he
thinks it would be a tactical error to issue further warnings and
now prefers to show himself sympathetic. If, contrary to
expectation, things go well and if everything else looks favor-
able, he will come in on our side. Should matters go badly, he
still has an alibi and can work out a way to extricate himself.”

"% Von Hassell, op. cit., pages 124 and 126 (Weizsaecker 208, Weizsaecker Ex, 129).
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Some months before the invasion of Denmark and Norway, von
Weizsaecker received information from Canaris that this matter
was being considered but was unable to obtain details. It appears
that on 6 April von Weizsaecker was present at a conference with
the Wehrmacht, at which the Foreign Office was informed of the
details of the plan and of the part it was expected to play on the
diplomatic side. On the same day he had a conference with von
Ribbentrop at which Gaus was present. It does not appear which
conference was the earlier. Gaus made two statements about
this matter: one which he confirmed on the witness stand, and
one which he made to the interrogating officer some time in 1946.
In the latter he states that von Weizsaecker seemed as surprised
at the news as he himself was, and “both of us reacted to this
sudden information by pointing out ineffectually that it would
awaken a storm of resentment throughout the whole world.”

In the later affidavit, which he confirmed on the witness stand,
he deposed that von Weizsaecker did not seem to be surprised and
made no protest. In view of these conflicting statements, we
cannot say with the necessary degree of certainty where the truth
lies, but in view of the fact that it was only on 3 April that Keitel
informed von Ribbentrop of the plan, apologizing for the fact
that the Foreign Office would have so little time to prepare its
diplomatic tasks, it is unlikely that von Weizsaecker had precise
information before 6 April.

We deem the precise date of von Weizsaecker’s knowledge as
immaterial. Hitler had already made his decision, the Wehrmacht
had made its plans and was in fact on the move although acting
with utmost secrecy. Nothing which von Weizsaecker could have
done would have had any effect on the situation, and there was
little or no time for maneuvering, and little and probably no
opportunity to give warning. The part that the Foreign Office
played in the matter of these two aggressions is insignificant and
consisted in sending notes by courier to its representatives in
Denmark and Norway, who were at a specified hour and day to
communicate their contents to those governments. These notes
were not prepared by von Weizsaecker and the most which can
be said is that he either ordered or knew of the dispatch of the
courier,

But even here there are some indications that the defendant
was perturbed about the possibility of the war being further
extended. In March 1940 Sumner Welles, then Under Secretary
of State for the United States of America, visited Berlin. We
quote from his book, The Time for Decision:*

* Extract from this book was introduced in evidence as Document Weizsaecker 263, Weiz-
saecker Exhibit 127,
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“Ribbentrop has a completely closed mind. It struck me as
also a very stupid mind. The man is saturated with hate for
England to the exclusion of any other dominating mental
influence. He is clearly without background in international
affairs, and he was guilty of a hundred lies in his presentation
of German policy during recent years.

“Late that same afternoon I went to see State Secretary
von Weizsaecker in his office at the Foreign Office. In the
German official hierarchy, the position of state secretary has
corresponded since the days of Bismarck to that of Under
Secretary of State in our own country.

* * *® ® * * *

“T spoke with Mr. von Weizsaecker of my earlier conversa-
tion with Ribbentrop, and after hesitating a moment, Weiz-
saecker said: ‘I am going to be quite frank with you. I have
been strictly instructed not to discuss with you in any way any
subject which relates directly or indirectly to the possibility
of peace.’

“He then drew his chair toward the center of the room and
motioned tome to do likewise. It was evident that the omnipresent
German secret police dictaphones were installed in the walls
rather than in the central lighting fixtures.

“We had for a while a desultory conversation. I then re-
verted again to my conversation with Ribbentrop, I said that
if the feeling of the German Government as a whole was as
decisive as that of Mr. von Ribbentrop that a war of devasta-
tion and of conquest was the only course for Germany to follow,
I would be needlessly taking up the time of the German author-
ities by prolonging my stay.

“Mr. von Weizsaecker thought a good 3 minutes before
replying. Then he leaned toward me and said: ‘It is of the
utmost importance that you say that personally to the Fuehrer
when you see him tomorrow.’

“I waited a moment myself, and then asked him: Let me have
your personal advice, for I am now asking an entirely personal
question. Do you believe that any suggestions for peace con-
versations proffered by Mussolini would have any favorable
reception here?

“This time Mr. von Weizsaecker again waited before answer-
ing. His reply when it came was: ‘What I have already said
about the Fuehrer answers a part of your question. But,” and
here he motioned to the Foreign Office in which we were, ‘here
the relations between Germany and Italy have narrowed
greatly.’
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“The only interpretation which could be drawn from his
statement was that in Weizsaecker’s opinion, if the Duce were
to approach Hitler directly and secretly, it might have some
effect. If Ribbentrop knew of the approach he would do his
utmost to block it.”

While it is not wholly clear that von Weizsaecker spoke with
reference to Denmark and Norway, it is, we think, apparent that
he was apprehensive of future action on the part of Hitler and
was endeavoring to have pressure brought on Mussolini. We find
von Weizsaecker not guilty under count one as to Denmark and
Norway.

The Low Countries—The plans for the aggressive invasions
and wars against Holland, Belgium, and Luxembourg were pre-
pared shortly after the beginning of the Polish war, Von Weiz-
gaecker admits that he knew them as early as 12 October 1939
and verified that it was only a question of when they would be
put in motion. For various reasons these invasions were post-
poned from time to time, but finally erupted on 10 May 1940.

The question for determination is not whether von Weizsaecker
had prior knowledge, but what if anything he did either to imple-
ment or, on the other hand, to prevent and frustrate these
invasions. We shall in particular deal with these in the reverse
order.

It was obvious to the defendant that these invasions if carried
out had but one purpose, namely, a flanking movement against
France, thus avoiding the hazards of a direct attack against the
Maginot Line. On 12 October, that is, immediately after he became
aware of the plans, he furnished von Ribbentrop with a memo-
randum and followed it up by a discussion of 26 October. We
quote from these memoranda because they are significant (Weiz-
saecker 870, Weizsaecker Ex. 122) :

“Without wanting to anticipate the proper military judg-
ment, the following is an accomplished fact in my opinion:

“1. The submarine and surface commercial war, in consid-
eration of the present number of warships, is not able to inter-
fere with the British supplies from overseas to such an extent
as to compel Great Britain to assume a conciliatory attitude
even if enemy and neutral ships are sunk without warning.
The German submarine building program will be able to meet
the requirements only after a considerable time.

“2. The war in the air against British supplies from overseas
likewise can not be conducted effectively this winter.

“3. Even a combination of points 1 and 2, meaning the inten-
sified war on the sea and in the air against the British sea lanes,
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would be inadequate today. Any such waging of the war must
be undertaken with sufficient means and with lightning speed
unless it peters out.

“4, In consideration of the structure of Great Britain, air
raids on the vital targets on land would not give much hope
for dealing a deadly blow to Great Britain.

“Apart from the military reasons, there are also political
viewpoints which forbid the starting of the unlimited war by
submarines and in the air in the near future. This manner of
warfare would force the neutral seafaring states into the arms
of Great Britain. The United States of America would pre-
sumably soon disrupt their relations with us. Psychological
and material reverses similar to those of 1917-1918 would be
unavoidable as a consequence of the unrestricted submarine
war. For this reason we would make new enemies without
being in the possession of arms which would force Great Britain
to her knees.

“Ad b. For splitting off France from Great Britain by force
and to induce her to conclude a separate peace, an offensive
against France on land would be necessary. According to my
information, the success of a frontal offensive along the border
between Germany and France would come too costly. An offen-
sive through Belgium would perhaps result in bringing this
country into our hands, but would not open the road for an
entry into France. We would only have a new, just as long,
and only much weaker defense line than we have today. The
extension of the war theater would benefit only France and
not us. Both methods—the frontal and the flanking attack—
will not lead to the military target and would only awaken the
fighting spirit of the French citizen and soldier which is still
dormant today. Whether the possession of Belgium would
actually be indispensable and decisive in the war in the air
against Great Britain, must be left open.

“From political viewpoints, the entry in Belgium would
earn us only all the disadvantages with which we are suffi-
ciently acquainted from the year of 1914.

“Obviously, our strength lies in the defense. It is nearly
impregnable. It gives us the wanted military security. It
saves our material. It helps us to keep the neutral groups
intact.

* * * ® * * *

“If the enemy does not commit the grave error of violating
the neutrality in a serious manner, then we can hope that the
constant inactivity of a defense on both sides will slowly
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weaken the will to fight in France until it dies. And that
would open the road to peace.

“The decision on whether we better remain on the defensive
in the west or start an offensive after the conclusion of the
Poland campaign is a matter of politics to a large extent.

“An offensive would be imperative if it is expedient to bring
the war to a speedy end. But there is no promise for such a
success. The risk and the political effects would not be in
harmony with each other. It goes without saying that the
defensive is also a test of our nerves as well. Nevertheless,
with Poland we have a pawn in our hands, while the enemy
still has to procure such a pawn.

“The offensive would be the beginning of the struggle for
life or death, and the third parties would have the last laugh.
The defensive still leaves us the possibility of a negotiated
peace. Pending developments, I believe that the defensive
should be maintained.

“Having received information that a general offensive with an
invasion of Luxembourg, Belgium, and Holland was being pre-
pared in the beginning or in the middle of November, I submitted
a brief memorandum to Mr. von Ribbentrop on 12 October 1939
in whieh I discussed the military plans for the six winter
months from the political viewpoints, and in particular advised
against the invasion of the three neutral countries.

“On 12 October we had a conference on this matter during
which Mr. von Ribbentrop briefly mentioned the reasons pro
and con, but spoke dispassionately, saying that fate must not
be provoked, or something to that effect. He also was of the
opinion that the Chamberlain speech of 12 October offered a
suitable starting point for further peace talks, until the Fuehrer,
in the evening, gave vent to an opposite opinion.

“Since I had no discussions any more in the meantime, but
received information about the plan of the offensive which
became more and more definite, today in Dahlem in the house
of the Minister I again led the conversation to this topic
and emphasized my previous statements. But I soon found out
that Mr. von Ribbentrop was not inclined to go deeper into
this matter. He said that my memorandum was a concept
which was similar to the terminology of the Anglo-French
propaganda which if considered closely did not want us to
strike before the spring of 1940, when the full war production
of Great Britain would become effective on the Continent. The
reproach of being a defeatist sounded again as in the fall of
1939. Mr. von Ribbentrop talked about his responsibility
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which I had better leave to him, ‘We will not discuss this matter
any more.’

“I countered with the remark that I was sorry to hear this
because I was in the possession of arguments which were im-
portant in my opinion but could not be discussed in such haste
of course.

“Mr. von Ribbentrop concluded our conversation with a ges-
ture which unmistakably expressed his desire not to be bothered
any longer with this matter.”

On 9 January 1940 von Weizsaecker addressed another memo-
randum to von Ribbentrop regarding Mussolini’s letter to Hitler
in which he says (Weizsaecker 371, Weizsaecker Ex. 12}) :

“The Duce does not believe in a victory in the West. Any
attempt to force such a decision, in his opinion, will lead to
Europe going Bolshevist. He therefore wants Germany not
to look for military decisions in the West, but to mature her
military aims * * *,

“It goes without saying that the Duce’s advice is motivated
by Italian egotism, but nevertheless, it is the advice of a friend.
If it is rejected the Duce will certainly have freedom of action
and wants to have it. His futile warning will serve him then
as an excuse with the Western Powers, The Duce’s letter clearly
indicates a parting of the roads. It must be taken seriously.”

In March 1940 he had the discussion with Sumner Welles to
which we have already referred.

These documents do not evidence a desire to forward plans of
aggressive war, but rather both a desire and a purpose to avert it.
Such were his pacific professions, and we now turn to what is
claimed to be his affirmative participation in these crimes against
peace.

On 8 November 1939 von Weizsaecker and Attolico conferred,
and von Weizsaecker reported thus (after referring to the offer
of the Queen of Holland and the King of Belgium) (NG-1727,
Pros. Ex. 244) :

“During the further course of the conversation I told the
Italian that at present protests were being made to us by
Belgium because of repeated transit flights over Belgian terri-
tory; from all these complaints only a single one seemed in my
opinion to be justified. On the other hand, however, I continued
as tnstructed, we should complain about the repeated violation
of Belgian sovereign territory by the Allied air activity. Bel-
gium and Holland would have to consider preserving their
neutrality not only with words but with deeds and oppose
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English pressure unless both countries want to gain the repu-
tation of exclusively favoring our opponents.” [Emphasis
supplied.]

Unless otherwise explained, this conference does not indicate
an attitude either of helpfulness, understanding, or sympathy
toward Belgium or Holland, or any hint to the Italians which
they could use to prevent war from spreading to the Lowlands.
The assertion by Buelow-Schwante and by the defendant that the
former’s and von Weizsaecker’'s influence became the exciting
factor of the Dutch and Belgian offers for mediation fails after
examination of the evidence.

The next incident is that arising from the inquiries of the Bel-
glan government regarding the invasion documents found on a
German airplane which grounded or crashed in Belgium on or
about 10 January 1940. The Foreign Office, on von Ribbentrop’s
orders, tried to conceal the facts. But this action is of no par-
ticular significance unless it was a part of a plan to deceive the
Low Countries as to Germany’s aggressive intentions.

On 15 January 1940, von Weizsaecker reports a conversation
with Count Davignon, the Belgian Ambassador to Berlin, in
which the latter complained about the violation of Belgian neu-
trality by German planes; von Weizsaecker said he promised an
early reply, not only as to current alleged violations of Belgian
territorial rights, but concerning previous complaints. He then
proceeded to discuss a series of reports in the Belgian press, all
of which he claimed showed a shocking state of excitement and of
military activity, which was one-sidedly directed against Ger-
many ; that the Ambassador admitted this, but asserted that the
military missions were merely preliminary safety measures such

as already had been taken by Holland and Switzerland, and gave
the reason therefor that everyone in Berlin was speaking of the
German invasion of Belgium and Holland, and of the repeated
flying of German planes over his country, and of the warnings
which had come from Italy. Von Weizsaecker reported that he
had replied that Brussels should not be influenced by gossip in the
streets, and that English and French planes had been seen at the
Belgian frontier and crossed in flight, and finally, “I could not
recognize any particular cause for Belgian alarm.”

On 16 January 1940 Minister Spaak expressed his apprehen-
sions to the German Minister Buelow-Schwante, in which he made
clear that Belgium would resist any violation of its neutrality
either by West or East.

On 17 January von Weizsaecker reported a second visit from
the Belgian Ambassador in which the latter not only expressed
his fears, but mentioned the military measures taken against
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Belgians and the military orders found in the airplane heretofore
mentioned. Von Weizsaecker reports that he answered that he
lacked a reason for such behavior which he considered unjustifiec
and suspicious, and he stated further that as to the capturec
military documents, “I looked surprised and repeated my remark
of the day before yesterday that I knew of this story only through
the press.” :

On 22 January 1940 von Weizsaecker reported this conversa-
tion with Attolico, who showed him an article in “Le Temps”
dealing with the emergency landing of a German plane near
Mecheln, and remarked that this was an important event which
von Weizsaecker had not mentioned on the occasion of Attolico’s
visit the previous week, but as he, von Weizsaecker, did not desire
to enter into the subject, he merely said that the story was
already making the rounds with the foreign press, and asked
Attolico whether he could not tell him why it was that the Bel-
gians were so alarmed a week ago. Von Weizsaecker further
reported that he could not determine whether the Italians were
informed on this whole question.

The defense submitted Exhibit 142, a certified declaration of
the Belgian Ambassador, which contains the following (Weiz-
saecker 204, Weizsaecker Ezx. 142) ;

“Did the State Secretary attempt to prevent this invasion?
It is difficult for the undersigned to make any statement on this
subject. At all events, Mr. von Weizsaecker gave the impres-
sion that he hoped to play his part in an attempt to prevent
an extension of the war in the West. On the other hand, he
made no attempt to deceive the undersigned or to relax his
vigilance by stating that an invasion of Belgium and the Low
Countries was out of the question.”

This is an exceedingly cautious and uninformative statement.
The prosecution exhibit to which we have referred was offered in
evidence on 22 January 1948, and the affidavit of Count Davignon
was authenticated on 23 March 1948. In view of the meticulous
care with which the case of the defense was prepared, we deem
it extremely unlikely that the attention of the Ambassador should
pot have been called to [NG-2893, Prosecution] Exhibit 247, and
}nquiry made as to whether he had not received confidential
information as to the activities of the feared event and oceurrence
which had caused such great apprehension on the part of the
Bel_gian Ambassador. It is to be remembered that both von
Weizsaecker and Count Davignon testified to the close personal
friendship which they felt toward each other.
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When Davignon made his final call on the day the German
troops initiated their invasion, von Weizsaecker repeatedly tried
to convince the Belgian that his government should cease resist-
ance, and gave an emphatic description of the annihilating con-
sequences to Belgium if this was not done. The defendant did
not explain his deceptive statements to the Ambassador that he
knew nothing of Germany’s intention to invade, and his explana-
tions of this threat of dire consequences and annihilation are not
only inadequate, but his purported lack of recollection of what
he said is unimpressive.

During all this time, as he himself admits, he knew that the
invasions were planned and prepared, and waited only the stra-
tegic moment for their execution. Were we to judge him only
by these things alone we would be compelled to the conclusion that
he was consciously, even though unwillingly, participating in the
plans. But in determining matters of this kind we may not
substitute the calm, undisturbed judgment derived from affer
knowledge, wholly divorced from the strain and emotions of the
event, for that of the man who was in the midst of things, dis-
tracted by the impact of the conflagration and torn by conflicting
emotions and his traditional feelings of nationality.

This much is clear, that von Weizsaecker advised against the
invasions and gave cogent reasons why they should not be em-
barked upon. His advice was rejected, and this rejection was not
the first he had suffered. He had before warned the Western
Powers, and unfortunately his warnings were ineffective. He had
made suggestions which were or could not be carried out. The
course of events had made his prophecies of failure and disaster
seem like those of Cassandra. Even a stout heart for a time might
fail under these circumstances, and the lethargy of futility take
its place. That his opposition revived and that he played a real
part in the continuous underground opposition to and plots against
Hitler and further forcible removal of that incubus from the scene
of action, we have no doubt. Even heroes have their bad days,
and while perhaps the defendant cannot be included in that cate-
gory, he should not be held to a stricter test.

According to him the benefit of reasonable doubt, we are con-
strained to exonerate him. He did not originate the invasions
and advised against them. He warned von Ribbentrop against
the western offensives and the utilization of unrestricted sub-
marine warfare. He may have failed to give the Belgians, Dutch,
and Italians specific warnings of the coming events, but that
seems to be the extent of his misdoing. Under these circum-
stances we find the defendant von Weizsaecker not guilty with
respect to the invasion of the Low Countries.
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Yugoslavia and Greece.—On 27 October 1940 Mussolini deliv-
ered an ultimatum to the Greek Government and almost imme-
diately thereafter initiated an aggressive war against Greece.
This was done without previous consultation with the German
Government, although it had strong suspicions amounting almost
to a certainty that the invasion was in prospect. Hitler did not
interfere, inasmuch as he himself had initiated the Danish and
Norwegian aggressions without consulting Mussolini, and felt
because of this he should not interfere with the proposed Italian
incursion.

The defendants von Weizsaecker and Woermann were advised
of Mussolini’s prospective operation. The campaign broke down
during the fall and winter, and military disaster became immi-
rent. Late in the fall of 1940 Germany commenced to build up
large forces in Rumania, first on the pretext that it was sending
a military mission to that country in order to train the Rumanian
army, and later because of the alleged necessity of protecting
Rumania’s oil fields and the danger that the British might estab-
lish a Salonika front.

From the record it appears that at first, Hitler’'s Rumanian
adventure was part of his plan of aggression against Russia, and
that his agreements with Rumania and the dispatch of troop
units there was an actual desire on his part to protect his southern
flank and his sources, not only of oil, but of food imports. How-
ever, as the Italian invasion not only lost impetus, but suffered
severe military setbacks, he felt it necessary to come to their
support. The alleged presence of British troop units in Greece
was but an excuse and not the reason for his action. Reports of
the German Military Attaché and of the German Foreign Office
representatives in Athens clearly disclose this.

But even had the British rendered substantial aid to Greece,
this did not serve as an excuse for Hitler’s invasion. Italy was
the aggressor. It was a signatory to the Kellogg-Briand Pact,
and Britain had the right to come to the aid of Greece while
Germany, on the other hand, had no right to come to the aid of
the Italian aggressor. Nor is the argument of self-defense avail-
able to Germany. No nation which initiates aggressive war can
avail itself of the claim of self-defense against those who have
taken up arms against the aggressor. The first aggression stig-
matizes every other act, either in waging war against or extending
it to other.countries. The action of Germany in Greece was
aggressive and in violation of its treaty obligations, was without
justification and in violation of international law.

Von Weizsaecker, on 15 January 1941, informed Draganov of
Bulgaria that Germany was in agreement with the Bulgarians’
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desire to obtain an outlet in the Aegean Sea approach between
the Marica and Struma Rivers, but Bulgaria must declare itself
unreservedly willing to sign the Three-Power Pact when re-
quested so to do.

On 2 February 1941 von Weizsaecker informed the Turkish
Ambassador that the decisions which the Reich government had
taken concerning the safety of the Balkans were “irrefutable.”
On 10 March he informed von Ribbentrop that during the whole
of Draganov’s activities in Berlin, the latter never named any
territorial aims but those approved by ‘‘us,” that is, Germany.

Notwithstanding these acts, however, there is no evidence that
von Weizsaecker planned, prepared for, or initiated the war, or
that he took any substantial part in it. We find that he should
be and is found not guilty with respect to the invasion of Greece.

As to Yugoslavia, the story is still shorter. An attempt was
made to gain the adherence of Yugoslavia to the Tripartite Pact.
Most of these negotiations were carried on by von Ribbentrop
personally. The Yugoslavian Government finally agreed to be-
come a signatory to that pact, but thereupon was overthrown
by a coup d’etat and the new government which took its place
rejected the proposed agreement and Hitler decided immediately
on an invasion.

From that decision there was no wavering, and von Weizsaecker
had no part in making the decisions and no part in implementing
them. He should be and is found not guilty with regard to the
aggressive invasion of Yugoslavia.

Russia.—On 21 September 1940 von Weizsaecker was informed
by Admiral Buerkner of the OKW of Keitel’s memorandum of
20 September concerning the military mission to Rumania, which
stated that the real tasks, which neither Rumania nor “our own
troops” must be allowed to perceive, were—

(a) To protect the oil fields against attack by a third power;

(b) To render the Rumanian forces capable of carrying out
certain tasks in accordance with rigid plans developed in favor of
German interests; and,

(¢) To prepare for the employment of German and of Ru-
manian troops in the event that a war with Soviet Russia was
being “forced upon us.” [Emphasis supplied.]

On 14 September von Weizsaecker issued a draft of instructions
regarding the status of the German military mission to Rumania,
and its subordination to the German Minister at Bucharest.

Later, toward Christmas 1940, he was informed by military
circles of Hitler’s intention to wage a war against the Soviet
Union, although he asserts that he received no official informa-
tion until the late spring of 1941. On 1 March 1941 von Weiz-
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saecker informed the Russian Ambassador, as per instructions,
regarding the German troop transports to Rumania and of Ger-
man information regarding British troop movements into Greece;
that Turkey would doubtlessly lie low “as we would certainly not
turn against her unless she provoked us. I was the more sure of
this since our troops would withdraw when the British danger
was prevented, of which the Soviet Government was previously
informed in January.”

Other than exhibits which disclose that von Weizsaecker had
knowledge of Hitler’s plans to invade Russia, and this he admits,
there is no evidence that he took any affirmative action toward
initiating, planning, or preparing for the aggression against that
nation.

On the other hand, on 28 April 1941 the defendant wrote to
von Ribbentrop advising against a German-Russian conflict. He
said (Weizsaecker 227, Weizsaecker Ezx. 156) :

“I ean summarize in one sentence my views on a German-
Russian conflict: If every Russian city reduced to ashes were
as valuable to us as a sunken British warship, I should advo-
cate the German-Russian war for this summer; but I believe
that we would be victors over Russia only in a military sense,
and would, on the other hand, lose in an economic sense.

“* * * Byt the sole decisive factor is whether this project
will hasten the fall of England.

“We must distinguish between two possibilities—

“(a) England is close to collapse; if we accept this (assump-
tion), we shall encourage England by taking on a new opponent.
Russia is no potential ally of the English. England can expect
nothing- good from Russia. Hope in Russia is not postponing
England’s collapse. With Russia we do not destroy any English
hopes.

. “(b) If we do not believe in the imminent collapse of Eng-
land, then the thought might suggest itself that by the use of
force we must feed ourselves from Soviet territory. I take it
as a matter of course that we shall advance victoriously to
Moscow and beyond that. I doubt very much, however, whether
we shall be able to turn to account what we have won in the
face of the well-known passive resistance of the Slavs. I do
not see in the Russian state any effective opposition capable of
succeeding the Communist system and uniting with us and
being of service to us. We would therefore probably have to
reckon with a continuation of the Stalin system in eastern
Russia and in Siberia and with a renewed outbreak of hos-
tilities in the spring of 1942. The window to the Pacific Ocean
would remain shut.
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“A German attack on Russia would only give the British
new moral strength. It would be interpreted there as German
uncertainty as to the success of our fight against England. We
would thereby not only be admitting that the war was going
to last a long time yet, but we might actually prolong it in

this way, instead of shortening it.
WEIZSAECKER

“This position is drafted in very brief form, since the Reich

Foreign Minister wanted it within the shortest possible time.
WEIZSAECKER”

Notwithstanding his arguments regarding the necessity of
destroying England, his memorandum is a strong argument
against the invasion of Soviet Russia. And it is his attitude with
regard to this charge in which we are here interested, and not his
attitude toward England. In view of the peculiar mentality of
von Ribbentrop and the necessity of couching arguments in
terms which he would both understand and appreciate, it is quite
understandable why sound advice would be coupled with pyro-
technics against a third power, namely, Great Britain. The situ-
ation here is different from one where a man argues one way and
acts in another. In this case von Weizsaecker not only did not
act, but no action would have been effective, and even sound
advice was futile.

We have already held that mere knowledge of aggressive war
or of criminal acts is not sufficient, but it is suggested that von
Weizsaecker should have told the Russian Ambassador that he
was aware of Hitler’s plans of aggressions against that country.
For an abundance of reasons, this cannot be made the basis of a
judgment of guilt. We mention but a few. First, he could not
talk with the Ambassador except through an interpreter and the
hazard that the interpreter might betray him was obviously immi-
nent, and the fatal consequences clear; second, there still re-
mained the possibility either that Hitler might change his mind or
that circumstances might arise which would compel him to alter
his plans; and third, the revelation of the actual situation to the
Russian Ambassador, even if it remained secret, would not cause
Hitler to change his plans but would necessarily entail death and
suffering to thousands of German youth, themselves innocent of
any part in the planning, preparation, and initiating of the
aggression. The only course which we think he could follow or
wisely attempt was the one he followed, namely, to submit the
reasons why the proposed step was likely to be fatal to the Ger-
man people. His advice was not followed and the failure to follow
it brought disaster.
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The prosecution insists, however, that there is criminality in
his assertion that he did not desire the defeat of his own country.
The answer is: Who does? One may quarrel with, and oppose
to the point of violence and assassination, a tyrant whose pro-
grams mean the ruin of one’s country. But the time has not yet
arrived when any man would view with satisfaction the ruin of
his own people and the loss of its young manhood. To apply any
other standard of conduct is to set up a test that has never yet
been suggested as proper, and which, assuredly, we are not pre-
pared to accept as either wise or good. We are not to be under-
stood as holding that one who knows that a war of aggression has
been initiated is to be relieved from criminal responsibility if he
thereafter wages it, or if, with knowledge of its pendency, he does
not exercise such powers and functions as he possesses to prevent
its taking place. But we are firmly convinced that the failure to
advise a prospective enemy of the coming aggression in order that
he may make military preparations which would be fatal to those
who in good faith respond to the call of military duty does not
constitute a crime.

The defendant von Weizsaecker should be, and we find him,
not guilty with regard to the aggression against Russia.

United States of America—On 15 May 1941 von Weizsaecker
wrote a memorandum to von Ribbentrop which states as follows
(NG-4622, Pros. Ex. 3590) :

“Any political treaty between Japan and the United States
is undesirable at present. The text of the treaty, however, in
its present form would mean that Japan withdraws from us. It
would leave us alone on the battlefield against England and the
United States. The Three-Power Pact would be discredited.
In the concluding sentence of paragraph II the sanctioning of
the United States to help England is plainly anti-German (in
the English text even clearer than in the German).

“Since the text of the treaty is already in Washington it has
already had a damaging effect. One should try to so obstruct
it subsequently to such an extent that the treaty will not be
concluded. (Definition of the Japanese treaty interpretations,
provisions for effectiveness, dependence of the effectiveness of
IT, ITT, ete.)

“Should the treaty, despite this, still not be prevented, care
must be taken that Japan in reality comes back again in the
ranks. The minimum would be that Japan extends its assist-
ance to Germany on the same principles as the United States
its assistance toward England.”
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On 4 September 1941 von Weizsaecker reported his conversa-
tion with Oshima, Japanese Ambassador to Berlin. Oshima stated
that he had made a report to Tokyo on the subject of relations of
Japan-America. Von Weizsaecker states (NG—4370, Pros. Ezx.
396) :

“This opinion of Oshima quite coincides with the one desired
by us, so that I actually had little to add. Nevertheless, I have
also on this occasion extensively used the ideas from the order
cabled to Tokyo of 25 of last month—364 R—and at the end
tried to encourage further the somewhat depressed ambassador
by telling him I could not at all imagine that in the Japanese
nation and in accordance with it also in Japanese politics,
there should not, in the end, the military instincts gain the
upper hand.”

In November 1941 von Weizsaecker prepared a memorandum
which became the basis of a Foreign Office telegram to the Ger-
man Ambassador in Tokyo. He states that the German Military
Attaché in Washington reported that (NG-4371, Pros. Ex. 408) :

“American war policy during the past few months based on
the assumption that Japan could be kept out of the war. Only
thus is to be explained the division of fleets and base on Iceland,.
which permanently ties up considerable parts of the fleet in the
Atlantic. With every Japanese attack on Russia, China, Singa-
pore, or Dutch Indies, America is immediately confronted with
the dilemma of either pocketing an attack on its prestige or
saving face by going to war. Dilemma becomes the more diffi-
cult as United States entry into war on two fronts impairs
supply and possibility of aid to England and not only turns the
Pacific but also the Atlantic into war theater, thereby necessi-
tating the splitting up of American fighting forces as well as
convoy protection to the Far East for indispensable raw mate-
rial supply.

“Prior to an American entry into the war the following is to
be assured:

“(1) An above-all attitude of Japan,

“(2) The unconditional obedience of Latin-American coun-
tries,

“(3) Conclusion of preparations for land and air warfare,

“(4) Complete gearing of war industries,

“(5) Possibility of being decisive in the war.

“Roosevelt’s and Churchill’s threats addressed to Japan must,
as hitherto, not be evaluated as an expression of strength but
as an expression of concern. One is of the opinion in America
that Japan can be effectively intimidated, if it is threatened
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simultaneously from Singapore and Hawaii. American-English
press campaign to this effect is in progress. At the same time
it is impressed upon Japan that Japan as a friend of America
and England will have entirely different prospects than as a
friend of Germany. Fuehrer as master of the British Empire,
the Netherlands, and Russia would be a much more dangerous
opponent for Japan than the British Empire or the United
States. As a matter of fact, England, the United States, and
Russia, want nothing more than peace and friendship in the
Pacific with full regard for Japanese interests. American tac-
tics, as in the past 2 years, aim to deceive the opponent and
to camouflage its own weakness.

“Please use foregoing report of military attaché in connec-
tion with the above-mentioned cable.”

Thus, it will be seen that von Weizsaecker was anxious not only
that Japan remain an active member of the Tripartite Pact,
and that he favored Japan’s expansion and-aggression to the
southeast, namely, toward Singapore, Burma, and the Dutch
Indies, and also against Russia, but that he was aware that this
might bring in its train intervention on the part of the United
States. But this does not establish that he favored or recom-
mended an aggressive war against the United States. Moreover,
the record discloses that Japanese action was not induced by
German prompting, but by its own evaluation of the situation
and its own interests, and that the attack on Pearl Harbor and
the Philippines was a surprise to Hitler, the Foreign Office, and
to von Weizsaecker.

The German decision to declare war on the United States was
not made by or on the advice of von Weizsaecker. Thus, the
evidence does not establish von Weizsaecker’s guilt, and we exon-
erate him and find him not guilty so far as aggressive war against
the United States of America is concerned.

KEPPLER

The defendant, who was a manufacturer, became acquainted
with and a follower of Hitler as early as 1927 and acted as the
latter’s economic adviser. He was a convinced Nazi and still
retains a high degree of loyalty toward Hitler believing, as he
fays, that during the early years at least, Hitler’s program was
well-intentioned and was fraught with good for the German
beople, but as the years passed, Hitler, due to illness and strain,
changed. When Goering became Plenipotentiary for the Four
Year Plan, Keppler lost much, if not all, of his influence on eco-
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nomic matters, at least from a political standpoint, although he
remained important in certain fields such as synthetics, fats, oils,
and other materials.

In 1936 Keppler was given full authority over the direction of
the Nazi Party’s activities in Austria. From that time on he,
as Hitler’s direct representative, exercised these functions. The
Austrian Anschluss had long been the subject of Hitler’s plans
of expansion. No secret was made of it. When the Nazi Party
expanded into Austria and while outwardly independent of the
Reich Nazi Party, it was in fact wholly its creature. Its mem-
bers and officers took orders from Hitler and held office only so
long as they obeyed Hitler. After the unsuccessful Putsch in
1934, in the course of which Dollfuss was murdered, the Party
was outlawed in Austria and, as the defendant and his witnhesses
claim, its members were subjected to diserimination and at times
to imprisonment. But it persisted as an underground movement
with support, financial and otherwise, from the Nazi Party in
Germany. A party which commences an armed revolt and assassi-
nates a head of a state can hardly be regarded as a persecutee if
the government thus assaulted takes measures to prevent similar
occurrences in the future, and that in this case a recurrence was
reasonably to be expected there can be no doubt.

One of the leaders of the Austrian Nazi Party was Leopold,
who was strongly of the opinion that forcible measures should be
taken.

However, until Hitler felt sure that forcible action against
Austria would not bring down upon him Italy as well as the other
Western Powers, Leopold’s attitude constituted a hazard. Keppler
was appointed among other things to prevent the occurrence of
that state of affairs. This he did, and Leopold was removed from
the scene of action.

During 1937 the defendant Keppler and his assistant, the de-
fendant Veesenmayer, made several trips to Austria, consulted
with Party leaders, and directed the activities of the Party there.
As a result of Schuschnigg’s Berchtesgaden conference with Hitler
of 12 February 1938, the Austrian Premier was compelled to
appoint Seyss-Inquart a member of the Austrian Cabinet as
Minister of the Interior and head of the Security Police, who with
others bored from within, and continually increased pressure was
brought by Germany and the Party on him and his government
until on 9 March 1939 Schuschnigg determined to hold a plebiscite
to determine the question of Austria’s independence.

This to Hitler was a red flag, and events marched rapidly.
Keppler was in Vienna on that date and was immediately called
to Berlin, reaching there on 10 March. He there made a report
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to Hitler, and after this conference, on Hitler’s order, he returned
to Vienna. There is a dispute in the testimony as to the exact
hour of his arrival and as to whether he delivered or reitera?:ed
the German ultimatum, namely, that Schuschnigg must resign
and Seyss-Inquart be appointed in his place or the German Army
would march in. President Miklas testified that Keppler deliv-
ered such an ultimatum to him, and Hornbostel of the Austrian
Foreign Office testified that during that day he received reports
not only of Keppler’s and Veesenmayer’s arrival at Vienna, but
that Keppler had delivered an ultimatum to the Austrian Presi-
dent. We believe and find that he did so, although there is reason-
able doubt whether this took place before or after General Muff,
German Military Attaché at Vienna, had delivered a like one.
But we deem it immaterial which ultimatum was delivered first.

The defendant would have us believe that he acted in a vacuum
in this matter and had neither knowledge of nor activity in the
unwarranted interference in Austrian affairs. His story, how-
ever, is quite incredible. He returned to Berlin to report, and
after that, as he was ordered, he flew back to Vienna. He was
there during the crucial hours. He admits conferring with Miklas
and in fact the record of his telephone conversation with Goering
so states. Keppler was in Vienna to do Hitler’s will, and it is
beyond the realm of possibility that he was not informed before
he left Berlin precisely what was to occur and what part he was
to play.

Neither Hitler nor the Third Reich had the slightest justifica-
tion or excuse to interfere in Austrian affairs, particularly in view
of the provisions of the Treaty of Versailles and the agreements
which the Third Reich entered into with the Austrian state.
Hitler’s actions became aggressive as soon as he felt that it was
safe to do so and as soon as it became clear that there might be
a plebiscite which possibly would upset his plans. Resistance
by Austria was useless and hopeless, and therefore none was
offered when the Wehrmacht poured over the borders and took
possession of the Austrian state. But before the army marched
in, armed bands of the SS and other Nazi organizations under
German direction took possession of the government, arrested
its leading officers, and patrolled the streets. In the unlawful
invasion of Austria Keppler played an important part, and we
find him guilty under count one.

Bohemia and Moravia.—According to the defendant’s state-
ment, in December 1938—the exact date being uncertain—Hitler
ordered Keppler, according to his statement, to take interest in
Slovakian affairs. We think it quite likely that this was due to
Hitler’s fears that the tension between the Czechs and the Slo-
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vaks, which had apparently lessened as can be seen from Hencke’s
report of 28 December 1938, would disappear. Such a condition
was highly unsatisfactory to Hitler’s plans to destroy Czecho-
slovakia. On 7 March 1989 Keppler was present at the Goering
conference with Tuka, Durcansky, and other Slovaks. On 11
March 1939 Keppler went to Pressburg, Bratislava, and nego-
tiated with Sidor.

On 12 March Altenburg reported to von Ribbentrop that
Keppler had telephoned that the situation in Slovakia was “in a
mess,” that Seyss-Inquart and Buerckel had been fooled by the
people on the other side, and Sidor had apparently been bribed
by the Czechs, and one couldn’t do anything with him; that at
present there was calm in Bratislava, and it would be rather
difficult to find new starting points; and that Durcansky’s procla-
mation had indiscreetly already reached foreign correspondents.
On the night of 12-13 March 1939 Tiso was visited, and decided
to fly to Berlin, and left Vienna at 1 o’clock in company with
Keppler. He was received by Hitler at 1915 hours on 13 March,
and in the course of that conference Hitler stated that he had
been disappointed by the Slovakian attitude and had been faced
with the difficult decision whether or not to permit Hungary to
occupy it; that he sent Keppler as his Minister to Pressburg
[Bratislava], to whom Sidor had declared that he was still a
soldier of Prague and would oppose the separation of Slovakia
from the Czechoslovakian nation. Hitler stated that he permitted
Minister Tiso to come to Berlin in order to make the question
clear in a very short time; that it was a matter of indifference
to him what happened in Slovakia; and that the question was
whether Slovakia wished to conduct her own affairs or not, but
he, Hitler, did not wish anything from her; that it was not a
question of days but of hours. Hitler stated that if Slovakia
wished to make herself independent, he would support this
endeavor and guarantee it, and he would stand by his word as long
as Slovakia would make it clear that she wished her independence,
but if she hesitated or did not wish to dissolve the connection
with Prague, he would leave the destiny of Slovakia to the merey
of events for which he was no longer responsible. Tiso replied
that Hitler could rely upon Slovakia, but he wished to be excused
for the reason that under the impression made by Hitler he could
not clearly express his opinion at that moment or could hardly
make a decision ; that he wished to withdraw with his friend and
think the whole question over at his ease, but that they would
show that they were worthy of Hitler’s care and interest for their
country.
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On 14 March 1939 Tiso flew back to Bratislava, and Slovakia
declared her independence.

On 15 March Hitler summoned the aged and ailing Hacha,
President of the Czechoslovakian Republic, to Berlin, and at an
early hour of the morning, after threats that Prague would be
bombed, Hacha was forced to submit. But German troops had
already marched into Czechoslovakia hours before Hacha suc-
cumbed to Hitler’s threats. The German troops met with some
resistance from Czechoslovakian forces, but the Czechs were
speedily overcome and the remainder of the Czech state fell.
Keppler was present at Hitler’s headquarters during the Hacha
conference, but claims that he was only there to listen.

The defendant professes to have known nothing about Hitler’s
plan, although in one of his statements he admits that he thought
something of that nature might occur. We are unable to believe
him. He played an important part in this matter. The separa-
tion of Slovakia from the Czechoslovakian state was an important
and an integral part of Hitler’s plan of aggression.

Nor did he go to Czechoslovakia merely as an observer. In his own
affidavit he admitted that he was assigned in March 1939 to
negotiate and conclude a treaty of friendship and defense with
Slovakia. We find that the defendant had knowledge of Hitler’s
plan for aggression against Czechoslovakia, knew that it was
indefensible, and that he willingly participated in it. We find
him guilty under count .one in connection with the aggression
against Czechoslovakia.

WOERMANN

In addition to the general charges contained in count one, it is
specifically alleged that the defendant Woermann and other de-
fendants named “as high officials of the German Foreign Office
played dominant roles in the diplomatic plans and preparations
for invasions and wars of aggression, and later participated in the
diplomatic phases of the waging of these wars.” It is further
specifically alleged that members of the German Foreign Office,
including the defendants Woermann and von Weizsaecker, were
secretly preparing the groundwork for aggression in Czecho-
slovakia by providing political, military, and financial assistance
to the Sudeten German Party, under the leadership of one Konrad
Henlein, and inciting that movement to lodge continual demands
for the complete separation of the Sudetenland from the Czecho-
slovakian Republic.

It is further asserted that the defendant Woermann, together
with other defendants, participated in a series of diplomatic and
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political moves against Poland whereby, in disregard of recent
assurances and agreements, the return of Danzig and the Polish
Corridor was demanded as a pretext for aggression. Polish
counterproposals for the peaceful settlement of German claims
were rejected, and an energetic program to mobilize potential
allies in the German cause of aggression and to neutralize France
and Great Britain as possible opponents was undertaken. It is
asserted that the “political propaganda and diplomatic blueprint
for this war of aggression was carefully designed” by Woermann
and other defendants with a view to shifting the apparent respon-
sibility for the war to the victim. It is apparent that border
incidents were staged and alleged acts of terrorism committed by
the Poles against German nationals and racial Germans were
fabricated and publicized. It is further asserted that all attempts
by France, Great Britain, the United States, and other nations
to persuade the German Reich to agree to a peaceful settlement
of the dispute with Poland were rejected. It is then asserted that
in the early hours of 1 September 1939, Germany launched this
war of aggression which later involved Great Britain, France, and
a great part of the world.

It is further asserted that defendant Woermann and others
also participated in the preparation of the aggressions against
Norway, Denmark, the Netherlands, Belgium, and Luxembourg,
and it is further asserted that defendant Woermann and others
participated in the preparation and planning of the attack against
the Union of Soviet Socialist Republics on 22 June 1941. It is
asserted that Woermann and others, through diplomatic efforts,
secured the military support of Rumania and Hungary for such
venture. It is further alleged that Woermann and other mem-
bers of the German Foreign Office, from early 1941, made con-
tinuous diplomatic efforts to induce Japan to attack British pos-
sessions in the Far East. It is further alleged that Woermann
and other defendants, as leading officials of the German Foreign
Office, participated in the political development and direction of
the occupied territories, particularly those territories wherein
puppet governments under the domination of the German Foreign
Office had been installed. By the maintenance of continuous
diplomatic pressure, intimidation, and coercion, the puppet and
satellite governments were compelled to support Germany in the
course of its wars of aggression. Further, they participated in
the partitioning of certain of the occupied territories, including
Yugoslavia, and in the evolution of plans for the final integration
of the occupied countries into the orbit of the German Reich
after the cessation of hostilities.
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Defendant Woermann was Ministerial Director and chief of the
Political Division of the Foreign Office in Berlin with the title of
Under State Secretary from April 1938 to April 1943.

This defendant testifying before the Tribunal on 6 July 1948
stated (Tr. . 11063) :

“T also did and do consider myself responsible for what
happened in the Political Division of which I was head even
when I did not approve or did not know the individual cases.”

The defendant did seek to show that the office of chief of Political
Division had decreased in significance so that during the time
that he was head thereof it was an office of secondary importance.
This however does not square with the facts. The record is
replete with evidence of incidents showing that during the times
in question Woermann was charged with and energetically car-
ried out important duties and assignments which often involved
the exercise of a wide discretion and had a bearing on the plans
and policies which were being considered or were in the process
of execution.

The defendant also sought to show that he was on unfriendly
terms with his chief, von Ribbentrop, from 1938 to 1943, and in
his testimony before this Tribunal on 6 July 1948 he alluded to
various incidents to support such claim. This, however, is not
especially significant for the fact remains that he actually stayed
in office under von Ribbentrop from 1938 to 1943—five eventful
and critical years. Apparently their differences were not so
fundamental as to have prompted Woermann to obstruct the plans
or wishes of von Ribbentrop or to cause Woermann to fail in
satisfactorily complying with von Ribbentrop’s wishes in connec-
tion with the carrying out of the aggressive plans and policies of
the Nazi regime. That Woermann did actively participate in car-
rying out the criminal plans and policies of the Reich seems to be
amply borne out by the testimony.

It appears that although von Ribbentrop, according to the
statement of defendant, had indicated to the defendant that he
did not desire to “receive any unsolicited advice” von Ribbentrop
did, on 24 July 1941, send a secret wire to Woermann wherein he
directed defendant Woermann to carry on a propaganda cam-
paign “on an exact study of the weak spots of the American or
English policy.”

The evidence discloses that the political division which was
under Woermann’s charge, as above indicated, gave close atten-
tion to the carrying out of von Ribbentrop’s wishes in this matter,
for in November 1941, Woermann gave detailed instruction to
officials in his department with respect to propaganda to be
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employed. Woermann also sent a secret code telegram to various
German missions abroad which contained instructions for putting
America in a bad light by means of propaganda therein suggested.
The foregoing is of significance as indicating that wide discre-
tionary power was in fact vested in Woermann’s office and that he
exercised the same to an extensive degree. Reference hereinafter
made with respect to the charges against Woermann as they relate
to the various countries involved further indicate the wide dis-
cretionary power vested in Woermann.

We come now to a consideration of the charges against Woer-
mann with respect to aggressions against Czechoslovakia (Bo-
hemia and Moravia). It appears that on 19 September 1938
Woermann made a series of suggestions with respect to the dis-
position to be made of the balance of Czechoslovakia after the
Sudeten German question had been disposed of. It also appears
that on 5 October 1988 Woermann submitted a memorandum to
von Ribbentrop in which he made detailed suggestions with
respect to forthcoming discussions between Hungary and Czecho-
slovakia. It further appears that on 12 November 1938, Woer-
mann sent a memorandum to defendant von Weizsaecker with
respect to the Carpatho-Ukrainian problem. In November 1938
we find Woermann attending a meeting of the Reich Defense
Council at which time Goering stated that “it was the task of the
Reich Defense Council to correlate all the forces of the nation
for accelerated building up of the German armament.” Woermann
made a long memorandum relative to this meeting for von Rib-
bentrop. On 23 November 1938 we find the defendant submitting
a report to von Ribbentrop relating to a conference which Woer-
mann and General Keitel had had with respect to the reorganiza-
tion of the Czech Army. It further appears that Woermann com-
piled lengthy notes for an anticipated conference relating to a
proposed friendship pact between Germany and Czechoslovakia,
which notes were submitted to von Ribbentrop. It appears that
during this period Woermann was aware of the fact that the
Reich was subsidizing elements in Czechoslovakia who were seek-
ing help from Germany with a view to inducing Slovakia to break
away from Czechoslovakia. It further appears that after the
invasion of Prague, 15 March 1939, Woermann's division sent a
wire to Ritter, who was then in Prague, instructing the seizure
of the cipher office and all material belonging to it in the Czech
Foreign Office. The foregoing evidence with respect to Woer-
mann’s activities in connection with Czechoslovakia substantiates
the claim that his office was not without considerable authority
and power in the shaping of policy in many matters. Such evi-
dence does not adequately support the claim that with respect
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to the plans for aggression against Czechoslovakia the defendant
did in fact play a significant role. The evidence would indicate
that he was advised of what was transpiring. The evidence does
not indicate, however, affirmative acts on his part or such con-
tributions to the plan or the execution thereof as to justify finding
him guilty with respect to the aggression against Czechoslovakia.
We come now to a consideration of the charges against Woer-
‘mann with respect to the aggression against Poland. It is to
be observed that on 4 May 1939 Woermann sent a secret telegram
to the German Consulate in Bratislava, giving agenda for a mili-
tary conference to be held between the Slovakian authorities and
the Germans. This was obviously a preparation pointing toward
Poland, and the defendant in his examination before this Tri-
bunal; while not admitting it to be such, did admit that the Polish
question had then come into the foreground. It appears that on
11 May 1939 Woermann transmitted a written order to the
German Ambassador in London calling attention to the fact that
the “persecution of all classes belonging to the German minorities
in Poland, especially in the former Prussian provinces, has for
some considerable time been on the increase.” He requested in
such communication that copies of certain reports inclosed by
him, as to such anti-German measures and methods, and further
reports of like nature which would in the future be submitted,
should be made use of in contacts with the British Government.
On 8 July 1939, Woermann sent a telegram to a number of
German foreign missions, requesting that they use certain lan-
guage and representations with respect to Poland. On 22 August
1939 a memorandum was sent from the Political Division (Woer-
mann’s division) setting forth the policies to be followed with
respect to England, France, and ten other countries, in case of a
Polish-German conflict. The memorandum goes into comprehen-
sive detail of the steps to be taken and representations to be made,
as to those countries. In discussing this document during the
course of examination before the Tribunal the defendant indicated
that he could not remember it, but stated, “some of the things it
contains, however, certainly came from the Political Division.”
On 21 August 1939 Legation Councillor Heyden-Rynsch and a
subordinate of Woermann submitted a memorandum to Woer-
mann for his decision with respect to the measures which the
High Command of the Armed Forces (OKW) would institute
on the date preceding the invasion of Poland, such measures being
news black-outs, closing of the frontier, etc. It appears that on
23 August 1939 Woermann took a very decisive and affirmative
step with respect to the Polish aggression in that he sent a top
secret telegram to the German Legation in Bratislava, advising
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the Slovak Government of reports to the effect that Polish opera-
tions against the Slovak border might be expected at any time,
and that, therefore, to protect Slovakia against surprises, the
German Government was requesting the Slovak Government to
agree that the commander in chief of the German army might
avail himself immediately of the Slovak Army, for the protection
of Slovakia’s northern border, and that the commander in chief
of the German air force be permitted to use the Zipser-Neudorf
airfield and, if necessary, that he be permitted to issue a general
order to the Slovak air force, forbidding all aircraft to take off.
In return for the above “cooperation” requested, the Germans
would be willing, first, to safeguard the frontier against Hungary;
second, to effect the return of the border territory ceded to
Poland in the fall of 1938, in the event that Poland waged war
against Germany; and third, to give assurances that, in case
Poland waged war against Germany, the Slovak armed forces
would not be used outside Slovakia. The wire stated:

“I beg to arrange that the Slovak Government give its assent
to above-mentioned measures immediately and without loss of
time.”

Woermann, on the stand, stated that the document “shows that
it was not a matter of offensive, but of defensive measure.” In
view of conditions then obtaining in Slovakia, it was ridiculous
to speak of Poland waging war against Germany, and Woer-
mann’s attempted explanation becomes farcical. On 28 August
1939, Woermann wrote a secret memorandum stating that Lega-
tion Councillor Hoffmann had, on 27 August, called from Brati-
slava, informing “us” that the Slovak Cabinet had accepted the
German request to put all territory at German disposal for the
deployment of German troops. The defendant Woermann, on
examination on 9 July 1948, stated that when war did break out
on 1 September 1939, German troops actually invaded Poland
through Czechoslovakia.

It appears from the evidence that the so-called border incidents
were being used by Woermann to put the responsibility for the
outbreak of the war on Poland. It is signficant that on 25
August 1939 defendant Woermann sent a circular telegram to
German missions in England and France requesting that all
Reich Germans be advised to leave the country by the fastest
available means. It further appears that on 28 August 1939
the High Command of the German Navy arranged for the return
of all German merchant vessels at foreign ports to home ports,
which order was to be transmitted through a telegram bearing
Woermann’s signature and was to be sent to German missions
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abroad. It is noteworthy that when Germany finally issued the
so-called White Book dealing, among other things, with the war
on Poland, defendant Woermann transmitted such White Book
to German missions abroad through a circular letter of 7 Sep-
tember 1939. Such letter is in evidence. This circular letter
reveals the diplomatic tactics employed and in which Woermann
participated in connection with the aggression against Poland. It
may be noted therein that one of the methods was to blame
England, and that efforts had been made to neutralize Great
Britain and France with respect to the Polish matter. Defendant
Woermann transmitted a telegram to the German Ambassador in
Moscow on 3 September 1939, the contents of which also are
significant in revealing the tactics used preparatory to the Polish
invasion. It is obvious that defendant Woermann did not in faet
believe the representations made in such communications. It also
appears that he did not believe the representations which he
was making prior to the launching of the invasion of Poland.
In testifying before this Tribunal on 9 July 1948, he was asked
the following question with respect to the war against Poland
(Tr. p. 11522) :

“Q. In your opinion, at that time what nation or group of
nations was responsible for the outbreak of this war?”’

The defendant answered :

“According to my innermost conviction I held the opinion
that a great part was to be attributed to Hitler, but not the
exclusive responsibility.”

During said examination reference was also made to the fol-
lowing (T'r. pp. 11522-11523) :

“Q. In this telegram you stated that the full responsibility
was on England for the outbreak of the war. Was this theme
to serve more or less as official guidance for the Moscow Em-
bassy in their official conversations?”

To this question the defendant answered, “Yes.”

Further proof of the fact that defendant knew the criminal
nature of the aims of the German aggression against Poland
appears from a telegram sent by him to the German Embassy
3t thetVatican on 13 October 1939. In this telegram he states
in part:

“T?lere is no question of a return to Poznan in the case of
pardlnal Hlond, who is a fierce Polish nationalist. Poznan will
in the future undoubtedly form part of the German Reich.”
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Finally on 6 October 1989, and after Polish military resistance
had effectually been crushed, Hitler made a gesture of a peace offer
to the Western Powers. On 18 October 1939 defendant Woermann
sent a circular telegram to a number of German missions abroad,
wherein he instructed such missions as to the line to follow in
discussions with respect to such peace offer. In thisletter Woer-
mann calls attention to the fact that when the Finnish Foreign
Minister had requested the German Minister at Helsinki to inform
him, before his departure for Stockholm, whether any other
solution for ending the war could be suggested from the German
side, the Legation at Helsinki had been given the telegram from
the Reich Foreign Minister (NG-5479, Pros. Ex. 3667) :

“I request you to state in reply to the question of the Finnish
Foreign Minister that Mr. Chamberlain has rejected in the
most shameless manner the Fuehrer’s generous peace offer, and
that the matter is now closed as far as we are concerned. 1
request you not to give any further explanations in the matter.
End of instructions to Helsinki. Request that if necessary, you
use similar language there.

WOERMANN”

The following postscript appeared on said telegram:

“Berlin, 18 October 1939. Foreign Office. Pol. II 4064
Statement IV. I enclose for your information copy of instruc-
tions sent by wire to a number of German missions abroad.”

The foregoing references to the evidence adduced in this case,
with respect to Poland, would seem to leave very little doubt as to
the participation of Woermann in the diplomatic preparations for,
and in the execution of the aggression against Poland.

We come now to the question of the charges against Woermann
with respect to the aggression against Denmark and Norway. It
is the opinion of the Tribunal that the evidence with respect to
the charges against Woermann in this connection is meager and
unimpressive. It does not deem that the evidence with respect
to these two countries would justify a finding of guilt against
Woermann.

We come next to the charges with respect to the Netherlands,
Luxembourg, and Belgium. It appears from the evidence that,
early- in November 1939, Woermann was the recipient of official
information indicating German troop concentrations on the Belgian
and Dutch frontiers. It also appears from the evidence that
Woermann, during the same month of November, was advised of
the violation of Holland’s neutrality by German aircraft.

On 18 January 1940, Woermann submitted a memorandum to
defendant von Weizsaecker, conveying the information that the
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Belgian Ambassador desired to call on the State Secretary in con-
nection with the continued violations of Belgian territory by
German aircraft. He alludes to the fact that the Belgian Ambassa-
dor had complained, but formal complaints had been unanswered.
Woermann concludes this communication by stating, ‘“the Luft-
waffe operational staff has been requested to give us a plausible
explanation for Belgian consumption.” It should be noted in this
connection that Belgium, at this time, was a neutral country. The
defendant admitted in his examination that the Mecheln incident,
which involved the landing of German aircraft near Mecheln
in Belgium, and of which the defendant learned in January 1940,
gave him a “pretty strong hint” that Germany would attack France
“and that this attack would be launched through Belgium and
Dutch territory.”

It appears that Woermann was advised about the Venlo inci-
dent. He admits that “it was, of course, somewhat remarkable
that Ribbentrop gave instructions to the officials of the Foreign
Office concerned, including myself, that inquiries from the Dutch
Government were to be answered to the effect that the case had
not yet been cleared up.” It appears from the testimony that on
10 May 1940, the day of the beginning of the military operations
against Belgium, Holland, and Luxembourg, Woermann was
instructed to come to the Foreign Office at 5 o’clock in the morn-
ing, to be available for a conversation with the Luxembourg
Chargé d’Affaires. It was during this meeting that a copy of the
German declaration of war was handed to such Chargé d’Affaires
by Woermann after the military operations had, in fact, been
started.

A memorandum dated 16 May 1940 written by Woermann for
the State Secretary states (NG—-5478, Pros. Ex. 3669) :

“Today I told the Luxembourg Chargé d’Affaires who had
called upon me after previous announcement that we now con-
sidered Luxembourg an enemy country, and that therefore he
would have to leave. The rest will be settled by the Protocol
Division.”

While the evidence hereinbefore referred to would indicate that
defendant Woermann was not without knowledge as to the crim-
inal plans of the Reich with respect to Holland, Belgium, and
Luxembourg, it does not appear that he took part in the initiation
or assisted in the formulation of the plans or took any affirmative
action for the consummation of such plans. We will not there-
fore predicate a finding of guilt against defendant Woermann on
account of the alleged aggression against the Netherlands, Bel-
gium, or Luxembourg.

963718—52— 26
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With respect to the charges against Woermann in connection
with the aggression against Greece, it does not appear that the
evidence sustains the charges. It appears from the evidence that
Woermann had knowledge of the contemplated Italian invasion
of Greece, and it appears that Woermann, upon the instructions
of the Reich Minister for Foreign Affairs, avoided meeting the
Greek Minister who apparently was seeking information with
respect to said matter from the German Foreign Office. A con-
sideration of all the evidence adduced with respect to the charges
against Woermann in connection with the aggression against
Greece does not satisfy the Tribunal beyond reasonable doubt
that Woermann’s acts in connection therewith constitute such
participation as to render him criminally liable therefor.

The Tribunal considers the evidence with respect to the charges
against defendant Woermann with respect to Yugoslavia as being
entirely inadequate to sustain a finding of guilty. It does appear
that Woermann was in the possession of information with respect
to activities which would indicate that aggression against Yugo-
slavia was being contemplated. The evidence, however, does not
show that Woermann either initiated or implemented the plans
for such aggression.

We come now to the defendant’s participation in the aggression
against Russia. The Tribunal has examined the evidence with
respect to these charges and does not believe that it justifies a
finding of guilt against defendant thereunder. Many of the
exhibits were of an informational character advising Woermann
of what was transpiring. That the plans originated from him or
were subsequently furthered or implemented by him, or that he
assisted materially in the carrying out of such plans has not
adequately been proved to justify a finding of guilt against defend-
ant on this charge.

On the evidence adduced with respect to the charges against
Woermann in connection with the aggression against Poland,
the Tribunal finds the defendant guilty under count one.*

RITTER

The defendant Ritter joined the Foreign Office prior to 1911
and except for the period from 1914 to 1922 remained in that
ministry. In 1937 he became Minister to Brazil and was recalled
in 1938. He then received the title of Ambassador for Special
Assignments. In October 1940 he was appointed liaison officer
between the Foreign Office and Field Marshal Keitel of the Wehr-
macht, which office he held until the fall of 1944.

* The Tribunal, with presiding Judge Christianson dissenting, set aside this convietion by
an order of 12 December 1949. See section XVIII D 4,
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There is no evidence that he took part in or was informed of
any of Hitler’s plans of aggression. While his position as liaison
officer between von Ribbentrop and Keitel was one of substantial
importance, and his efforts undoubtedly contributed to the waging
of these wars, there is no proof that he knew that they were
aggressive. Such knowledge is an essential element of guilt. In
its absence, he should be, and is acquitted under count one.

VEESENMAYER

The defendant Veesenmayer, until long after the last of Hitler’s
aggressions, occupied a minor position in the Keppler office, during
which time, however, he received several assignments which dealt
with foreign political developments. He accompanied the defend-
ant Keppler to Austria on the latter’s assignment to handle the
Austrian situation up to the Austrian Anschluss, and was sent
to Danzig prior to the invasion of Poland.

There is no evidence that he had any knowledge of Hitler’s
aggressive plans, and it is most unlikely that one holding such a
minor position would have been informed of them.

He should be, and hereby is acquitted under count one.

LAMMERS

In addition to the general charges made against all defendants
named in this count, many specific allegations are directed therein
against the defendant Lammers, These are to the effect that
Lammers, with other defendants, was an active participant in
Hitler’s seizure of power, in that they marshaled the financial,
political, psychological, and propaganda support necessary for its
success; that Lammers, with other defendants, cloaked the crim-
inal activities of the NSDAP with a semblance of legality; that
the defendant Lammers together with the defendant Dietrich
coordinated a series of laws and decrees completely centralizing
the control of the machinery of the German Government in the
hands of the Third Reich; that he participated in the incorpora-
tion of conquered territories into the German Reich and in the
administration of the incorporated and occupied territories; that
he, in the furtherance of the planning and preparation for aggres-
sive war, coordinated at the highest level the total mobilization
of the economic, financial, administrative, and military resources
of the Third Reich; that he signed laws and decrees including,
among others, the Reich Defense Law, decrees creating the Secret
Cabinet Council and establishing the Ministerial Council for the
Defense of the Reich, and the decree whereby Hitler assumed
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personal command of the Wehrmacht; that he further effected
total mobilization by participation in meetings of the Reich De-
fense Council, the Reich Defense Committee, the General Coun-
c¢il for the Four Year Plan, and the Ministerial Council for the
Defense of the Reich whereby the military, economic, financial,
agricultural, and rearmament phases of mobilization were accom-
plished; that he resolved jurisdictional problems and conflicts as
to the respective spheres of competence in mobilization schemes
of various supreme Reich authorities, and received reports regu-
larly from the Plenipotentiary General for Economy, from the
Plenipotentiary General for Administration, and the Plenipoten-
tiary General for the Four Year Plan; that by virtue of the
aforesaid activities and otherwise, the defendant Lammers syn-
chronized the economic, financial, military, and administrative
preparations with the general program of aggression; that Lam-
mers, together with the defendants Meissner and Stuckart and
others, accompanied Hitler to Prague when German troops
marched into Bohemia and Moravia; that the defendant Lammers
-with others participated in the secret preparation for aggression
against Norway ; that a Fuehrer decree was signed by the defend-
ant Lammers appointing Reichsleiter Rosenberg commissioner for
the centralized control of problems relating to the Soviet Union
and other eastern territories; that Lammers signed, among others,
the laws uniting Austria, the Free State of Danzig, Memel, Eupen,
Malmedy, and Moresnet with the German Reich, the decree
appointing the Reich Commissioner for Austria, and legislation
extending German civil administration to Austria, the Sudeten-
land, and the eastern territories (West Prussia and Poznan) ; that
he was responsible for the over-all coordination of the incorpora-
tion of these territories and participated in the appointment of
administrators for the performance of the administrative tasks
involved. He participated in the formulation of the law of 18
March 1938 which united Austria with the Reich; that in setting
up German administration in Austria, he drafted and signed
decrees which introduced German law and its enforcement by
the Gestapo and SD, the Nuernberg Racial Decrees, and the Mili-
tary Service Law; that he participated in the formulation of the
laws incorporating into the Reich the Sudetenland, Memel, Dan-
zig, the eastern territories (West Prussia and Poznan), and
Eupen, Malmedy, and Moresnet, and in plans for the incorpora-
tion of French territory; that the defendant Lammers signed the
legislation establishing the Protectorate of Bohemia and Moravia
and the authority of the German Reich to legislate in the Protec-
torate; that he also signed laws extending German administration
to the Government General and to the occupied eastern terri-
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tories, and signed legislation appointing administrators in the
Protectorate, the Government General and other occupied terri-
tories, including the appointment of Goering as Plenipotentiary
of the Four Year Plan in charge of the economic exploitation of
the U.S.S.R.; that he was further responsible for coordinating
with the supreme authorities policies initiated in the occupied
territories: and that he was actively engaged in the direction and
administration of these territories.

There is much evidence in the record which clearly shows that
the defendant Lammers, as Reich Minister and Chief of the
Reich Chancellery, occupied a position of influence and authority
through which he collaborated with and greatly helped Hitler
and the Nazi hierarchy in their various plans of aggression and
expansion. In our treatment of other counts herein, particularly
count six, we have called attention to evidence which indicates
that Lammers held and exercised wide discretionary powers. The
evidence herein alluded to in our treatment of the charges against
Lammers under count one also demonstrates the exercise of dis-
cretion and power by Lammers in the formulation and further-
ance of Nazi plans and acts of criminal aggression.

It appears from Lammers’ own testimony before this Tri-
bunal on 9 September 1948 that as early as 1936 he was called in
by Hitler and Goering in connection with the institution of the
Four Year Plan. While he disclaims having drafted the provi-
sions of the Four Year Plan, he admits “on the whole it was most
comprehensive in its wording, and I edited the draft in some form
or other outside of the conference that took place between the
Fuehrer and Goering; that continued in conference.” While he
denies having contributed anything of decisive importance to this
very important plan, the fact that he was called in by the principal
architects of the scheme indicates graphically how dependent they
were upon him for the proper formulation and efficient implemen-
tation of that and following schemes, and it appears that following
this event, on countless occasions of great importance, he was
instrumental in translating into decrees and ordinances the wishes
and plans of Hitler and Goering in connection with the Nazi pro-
gram pertaining to aggression against other countries.

It appears that on 22 October 1936 Goering issued a decree
which was designated as “Decree on the Execution of the Four
Year Plan.” This decree created a committee of ministers who
were designated as lesser council ministers, and who were to
collaborate in the making of “fundamental decisions.” On such
committee were placed the Reich Ministers of War, Finance,
Economics, Food, Prussian Minister of Finance, Reich Minister
Kerr], Dr. Ing. Keppler, who was general expert for the general

401

PURL: https://www.legal-tools.org/doc/eb20f6/



procurement of raw and synthetic materials, and the State Secre-
tary and Chief of the Reich Chancellery, who was, of course,
defendant Lammers. It appears that subsequently Lammers’
subordinate, Willuhn, became a member of the General Council
so that he could inform defendant Lammers “at any time of the
measures we have introduced.” From the evidence in the record
it is clear that the General Council to which we have made refer-
ence became a very important and active agency for certain
phases of planning in connection with subsequent invasions and
other aggressions.

Under date of 4 September 1938 there was issued the so-called
Reich Defense Law which was signed by Hitler, Goering, Hess,
Frick, Walther Funk, von Ribbentrop, Keitel, and defendant
Lammers. It is significant that in a note appended to the law
on said date, which note was signed by Hitler, and Lammers as
Reich Minister and Chief of the Reich Chancellery, it was pro-
vided that the publication of the so-called Reich Defense Law,
which had been on said day signed, should be suspended. Lam-
mers on the witness stand could make no satisfactory explana-
tion for the secrecy placed upon the decree thus made. It appears
that the secrecy limitations on the said law were lifted by Hitler
late in 1939. The defendant Lammers testifying before the Tri-
bunal on 22 September 1948 professed to have learned this only
from the minutes of a meeting in which Goering had announced
that the secrecy no longer applied. It is significant that defendant
Lammers played an active role in this defense council, in con-
nection with other high representatives of the Reich. It appears
that a Reich Defense Committee was set up for the purpose of
preparing decisions for the Reich Defense Council and otherwise
facilitating the work of the council and coordinating its work
with the armed forces, the Party, and principal Reich author-
ities. Such Reich Defense Committee was composed of the High
Command of the Armed Forces (OKW), the deputy of the Com-
missioner for the Four Year Plan, and the leading staffs of the
Plenipotentiary for Reich Administration (GBV), and the Pleni-
potentiary for War Economy (GBW), and Reich defense officials.
Lammers managed to have his ministerial director, Kritzinger,
made a permanent representative on such Reich Defense Com-
mittee. The defendant’s efforts to minimize the work of the Reich
Defense Council is unworthy of consideration. It appears that
at the first meeting of the Reich Defense Council, which was held
18 November 1938 and following the Pact of Munich, and at
which, according to the memorandum relating to said meeting
which is in evidence, “all Reich ministers and state secretaries,
with a few exceptions, were present” as were also the com-
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manders in chief of the army, the navy, and the chiefs of the
general staffs of the three branches of the armed forces, SS
Gruppenfuehrer Heydrich, the president of the Reich Labor
Office, and others. Goering, as chairman of the meeting, stated
that the task of the Reich Defense Council was that of correlating
“all the forces of the nation for accelerated building up of the
German armament.” The defendant Lammers, in the course of
his testimony before the Tribunal on 22 September 1948, pro-
fessed uncertainty as to whether or not he had attended such
meeting. When asked as to whether, as a permanent member of
the Reich Defense Council, he would have had a representative
there if he himself was not present, he gave the ridiculous expla-
nation, “I don’t know because I never considered these meetings
to be meetings of the Reich Defense Council.” (TI'r. p. 22360.)

A second meeting of the Reich Defense Council appears to have
been held on 25 June 19389, a few weeks before the invasion of
Poland. Lammers admits that he himself was present and took
a part in this meeting. The minutes of said meeting state (3787—
PS, Pros. Ez. 553) :

“Minister President, General Field Marshal Goering, empha-
sizes in a preamble, that according to the Fuehrer’s wishes the
Reich Defense Council was the determining body in the Reich
for all questions for preparations for war.”

In the light of this statement by Goering, the efforts of Lam-
mers in testifying before this Tribunal to minimize the signifi-
cance of the Reich Defense Council or to intimate that it was
nonexistent become doubly ludicrous. It is important to note also
that Goering indicated in this meeting that the Reich Defense
Council was to discuss only the most important questions of Reich
defense as they would be worked out by the Reich Defense Com-
mittee. As hereinbefore indicated, Lammers had his representa-
tive, Kritzinger, on the Reich Defense Committee.

The minutes of this meeting also indicate the comprehensive
nature of their war preparations. In evidence is a copy of what
was known as the mobilization book for civil administration
issued by Keitel of the Armed Forces High Command and con-
sists of general directions as to the measures to be taken in case
of mobilization, and emphasizes the cooperation expected from the
civilian authorities. It is significant that paragraph 14 thereof
provides (1639a—PS, Pros. Ex. 564) :

“In order that any new measure should be included in a

- mobilization schedule for the civil administrative authorities

application must be made to the Chief of the Reich Defense
Committee * * *”
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The defendant in the course of his examination before this
Tribunal on 22 September 1948 admitted that the Reich Defense
Committee referred to in said paragraph 14 is the same Reich
Defense Committee wherein he, Lammers, had a representative,
and that such representative was Ministerial Director Kritzinger.

It is important to note that the memorandum relating to the
first meeting of the Reich Defense Council on 18 November 1938
also states (8575-PS, Pros. Ex, 106) :

“Additional tasks of Reich Defense Council—new formulation
of all wartime legislation.”

That the Reich Defense Council did play a significant role in
the preparation of war laws and war decrees is further estab-
lished by other evidence in the record.

A Hitler decree was issued on 30 August 1939, only 2 days
before the invasion of Poland. This decree bears Hitler’s, Goer-
ing’s, and defendant Lammers’ signatures. This decree purported
to establish a so-called Ministerial Council for Reich Defense.
The defendant in the course of his testimony before this Tri-
bunal on 22 September 1948 admitted that such ordinance was
“worked on” by him, and then it was submitted to other agencies,
and then submitted to Hitler for his signature. The defendant
stated that it had been drawn up in accordance with Hitler’s
instructions. During such examination before the Tribunal the
defendant was asked with respect to this decree (Tr. p. 22367) :

“Well, then the date of the decree, 80 August 1939, wasn’t
merely coincidental was it, that it was issued 2 days before the
beginning of the war?”’

To this question the defendant answered as follows:

“No, the tension with Poland which prevailed was extraor-
dinarily great at that time, and there was the threat of war.”

On the same day, in the course of his examination, the defend-
ant was asked the further question with respect to this decree
(Tr. pp. 22369-22370)

“Well now, you were the administrative expert for Hitler.
From what you say now, in view of that fact, was it you who
suggested that they form the Ministerial Council for the
Reich’s Defense, or did Hitler, a man completely naive in
matters of administration, dream that up himself ?”

To this the defendant answered:

“I did not make that proposal. It emanated from Goering
and from Hitler himself, who called me and said that now some
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such organization would have to be created in simplified form

for swift and efficient legislation during the war.”

The examination continued as follows:

“Q. Well now, Ribbentrop was not a member of the Minis-
terial Council, was he?

“A. No.

“Q. And yet you informed Ribbentrop, did you not, that you
would give him information concerning drafts of decrees which
were to be passed by the Ministerial Council, didn’t you?

“A. That’s correct. The Foreign Minister was deliberately
not included in this Ministerial Council for the Defense of the
Reich. It was of great importance to him to belong to it, and
indeed, I presented that subject to the Fuehrer who declared
that that was not necessary. I then consoled Ribbentrop by
telling him that I would inform him if matters came up affect-
ing foreign policy.”

The foregoing indicates not only with certainty that the Minis-
terial Council for Reich Defense was created for the specific pur-
pose of waging war against Poland, but also indicates the tre-
mendously important role played by Lammers in the formulation
of legislation pertaining to the aggressive plans of Hitler. It is
significant in this connection that the defendant, at an earlier
point in his examination on 22 September 1948, stated with
respect to the Ministerial Council for Defense of the Reich as
follows (T'r. p. 22365) :

“And I was the member in charge, the man who conducted
the proceedings.”

The examination then proceeded as follows:

“Q. Now there were only six members on that council, isn’t
that right?

“A. That is right.

“Q. And they were all higher Reich authorities, weren’t they?

“A. Yes, they were prominent Reich authorities, particularly
since they represented many other departments also, the Pleni-
potentiary General for Administration, the Plenipotentiary
General for Economy; I had no one to represent.

“Q. Now this ministerial council was a legislative body and
ccould issue any legal decrees insofar as they were not explicitly
left to the Reichstag or the Cabinet, isn’t that right?

“A. Its sole task was that of promulgating ordinances with
the force of law.”

- There would seem to be small need to discuss further the claim
of the defendant Lammers to the effect that his role in the for-
mation of legislation in implementation of Hitler’s aggressive
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war program was a negligible one. His own admissions indicate
the contrary. The record discloses a great number of wartime
decrees and ordinances promulgated by this organization. It
appears that the first meeting of this ministerial council met on
1 September 1939, and it appears that the defendant Lammers
was present. At such meeting it appears that 14 separate decrees
were ratified. Subsequent meetings held by the ministerial coun-
cil likewise ratified many wartime decrees, many of them criminal
in purpose.

The foregoing references indicate the great importance and
influence of the defendant Lammers in the higher Nazi circles in
the distinetly policy making sphere. It further indicates his great
activity and contribution to the furtherance and implementation
of the Nazi aggressions against other countries generally. We
will now touch briefly upon his participation in the plans, prep-
arations of, and execution of the specifically named invasions and
wars of aggression involved in the charge.

It appears that Lammers became involved in the Austrian ques-
tion at an early date. We find that on 30 September 1937 he
wrote a letter to make arrangements for the presence of defendant
Keppler at a meeting to be held between the Landesleiter of the
Party for Austria, one Leopold, and Hitler. It appears from the
defendant’s testimony before this Tribunal given on 22 Sep-
tember 1948 that he knew the circumstances leading up to the
invasion of Austria. (Tr. p. 22872.)

On 23 April 1938 subsequent to the so-called Anschluss, a
Fuehrer decree was issued, cosigned by Lammers, appointing a
Reich commissioner for the reunion of Austria with the German
Reich. Under date of 14 April 1939 we find a Cabinet law issued
for the administration of Austria, signed by Hitler, Frick, Hess,
Goering, defendant Schwerin von Krosigk, and defendant Dr.
Lammers. Subsequently on 15 March 1940 another Fuehrer
decree, cosigned by Lammers, was issued which terminated the
office of the Reich Commissioner in Austria, and on 18 June 1941
a decree signed by Lammers introduced Hitler Youth legislation
into Austria, which provided for Nazi control and indoctrination
of Austrian youth.

While some of the foregoing events indicate knowledge of
plans and preparations against Austria, they do not indicate that
Lammers played an active role in the formulation or implemen-
tation of such plans. Acts of the defendant subsequent to the
so-called Anschluss with reference to the administration of the
seized territory are not of such character as to justify a finding
of guilt against the defendant Lammers under the charges made
against him with respect to Austria,

406

PURL: https://www.legal-tools.org/doc/eb20f6/



We will now consider the charges and evidence with respect to
Czechoslovakia. It appears that after the Munich Pact Lammers
took an active part in the plans and preparations for the occu-
pation of Bohemia and Moravia, and it appears that he was pres-
ent with Hitler, Frank, Frick, the defendant Stuckart, Himmler,
Heydrich, and others in the meeting with President Hacha of
Czechoslovakia in Berlin on 15 March 1939, at which time ac-
cording to the judgment of the International Military Tribunal*—

“The defendant Goering added the threat that he would
destroy Prague completely from the air. Faced by this dreadful
alternative, Hacha and his foreign minister put their signatures
to the necessary agreement at 4:30 [o’clock] in the morning,
and Hitler and Ribbentrop signed it on behalf of Germany.”

Immediately thereafter the defendant Lammers, with other
prominent Nazis, proceeded to Prague to assist in carrying out
the aggression against Czechoslovakia. Lammers, in his exam-
ination before this Tribunal, professed ignorance as to their
objectives when the train in which he was traveling on 15 March
1989 proceeded toward Czechoslovakia. It is significant that
immediately after arriving in Prague it was the defendant Lam-
mers, acting with the defendant Stuckart, who drafted the decree
establishing the Protectorate of Bohemia and Moravia. This
decree is dated 16 March 1939. Such decree was signed by Hitler,
Frick, von Ribbentrop, and Lammers. The terms of this decree
indicate the utter callousness of the Nazi hierarchy in the carrying
out of their aggressive plans against weaker nations. Profes-
sions were made therein to the effect that Bohemia and Moravia
were being protected and that such Protectorate was autonomous
and should govern itself. Subsequently, however, a decree was
issued on 23 June 1939, signed by Hitler, Frick, and the defend-
ant Lammers, which, among other things, provided (NG-3204,
Pros. Ex. 182) :

“l. The Reich Protector is authorized to decree amendments
of the autonomous law inasmuch as necessitated by common
interests.

“2. In cases where delay proves dangerous, the Reich Pro-
tector may decree any kind of legal regulations.” [Emphasis
supplied.] ‘
Subsequently on 7 May 1942 another decree was issued, signed

by Hitler and the defendant Lammers, which empowered the
Reich Protector “to take appropriate measures as determined
by that edict,” meaning the decree establishing the Protectorate of
16 March 1939 in agreement with the Reich Minister of the

* Trial of the Major War Criminals, op. cit., volume I, page 197.
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Interior in order to adapt the administration to the conditions
prevailing in each case and to issue provisions necessary thereto.
The foregoing references certainly indicate knowledge of and
participation in the plans for the invasion of Czechoslovakia, that
is, Bohemia and Moravia, and participation in the formulation
and carrying out of policies in Bohemia and Moravia after the
invasion thereof.

Turning now to the question of Lammers’ participation in the
aggression against Poland, it appears that as early as 15 June
1939 Lammers received from Schickedanz who was a lieutenant
of Rosenberg’s of the Foreign Affairs Office, a communication
dealing with the Jewish question in Poland. Said communica-
tion commenced with the statement (1365-PS, Pros. Ex. 487) :
“I am enclosing the plan for the East.”

It is noteworthy that subsequently Schickedanz became Lam-
mers’ deputy with the Governor General for the occupied Polish
territories. In testifying before this Tribunal on 22 September
1948 Lammers scught to minimize the significance of having
Schickedanz as his representative with the Governor General
for the occupied Polish territories by asserting (7'r. p. 22381) :

“He wasn’t my representative either. I sent him there
simply to give him a job and gave him the task of observing
because questions in the Government General interested me.”

Such explanation appears to be sham and frivolous, and in this
same category can be placed the greater part of his explanations
and excuses as disclosed by the testimony with respect to Poland,
the plans, preparations, and other activities in connection there-
with which show defendant involved. We now call attention to
the following significant exhibits in evidence: a decree signed by
Hitler, Frick, Hess, Goering, von Ribbentrop, and defendant
Lammers, dated 1 September 1939 which provides for the re-
incorporation with the Reich of the Free State of Danzig; a decree
dated 8 October 1939, signed by Hitler, Goering, Frick, Hess, and
defendant Lammers, and relating to the annexation of the eastern
territories and incorporating the Polish territory into the Reich,
and containing various provisions with respect to the administra-
tion thereof; a decree dated 12 October 1939, signed by Hitler
and cosigned by a number of other high Nazi officials, including
defendant Lammers, which decree appointed Dr. Frank as Gov-
ernor General of the occupied Polish territories; a decree signed
by Hitler, Frick, and Lammers, dated 20 October 1939 relating
to the administration and organization of the eastern territories;
a decree, dated 2 November 1939, signed by Hitler, Frick, and
Lammers, relating to the administrative structure of the eastern
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territories by providing that the Reich Gau, West Prussia, should
henceforth be called the Reich Gau Danzig, West Prussia; a
decree dated 29 January 1940, signed by Hitler, Frick, and de-
fendant Lammers, amending a decree of 8 October on the organi-
zation and administration of the eastern territories; and a decree
dated 7 May 1942, signed by Hitler and defendant Lammers,
relating to the establishment of the State Secretariat for Security
Affairs in the Government General, and which contained, among
other things, the provision (2589-PS, Pros. Ex. 496)—

“The Reich Leader SS and Chief of the German Police is
authorized to give the State Secretary for security affairs direct
orders in the fields of security and the strengthening of the

German nationality.”

And a further paragraph therein contains this significant pro-
vision:

“In cases of disagreement between the Governor General
and the Reich Leader SS and Chief of the German Police, my
decision is to be obtained through the Reich Minister and
Chief of the Reich Chancellery.”

From the foregoing it is obvious that the knowledge and par-
ticipation of the defendant Lammers with respect to the aggres-
sion against Poland was far from being merely perfunctory. That
the defendant Lammers continued to play an important role in the
formulation of legislative matters pertaining to Poland appears
from the following prosecution exhibits: an exhibit containing a
telegram from Governor General Frank to Lammers, which shows
Lammers was being consulted with respect to important matters
of policy pertaining to Poland and that he was making vital
suggestions in the formulation of policy in respect thereto.
Another prosecution exhibit is a decree of 7 May A1942, signed
by Hitler and the defendant Lammers, pertaining to the adminis-
tration of the Government General. This decree also indicates
that in the event of differences between the Governor General
and the Reich Leader SS and Chief of German Police a decision
was to be obtained from Hitler through the Reich Minister and
Chief of the Reich Chancellery who was defendant Lammers.
Another significant prosecution exhibit is a decree dated 27 May
1942, signed by Hitler and defendant Lammers, relating to the
appointment, transfer; and dismissal of civil servants within the
area of the jurisdiction of the Government General.

The criminal participation by defendant Lammers in the
criminal aggression of the Reich against Poland we consider
established beyond a reasonable doubt.
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We now come to a consideration of the evidence adduced in
connection with the charges against defendant Lammers rela-
tive to the part he is alleged to have played in connection with
the invasions of Denmark and Norway. The evidence reveals
that Lammers, at an early date, had knowledge of and became
involved in the plans and preparations for the invasion of Norway.
It appears that as early as December 1939 Schickedanz wrote
to Lammers, which communication contained notes on a lecture.
Such notes made reference to a suggestion by Admiral Raeder
on the importance of Norway in the war, and also related to a
conference of 16 December 1939 which had been attended by
Quisling, the Norwegian traitor. Said communication clearly
indicates that there were plans afoot for taking action against
Norway. Before leaving such communication we wish to call
attention to the following paragraph contained therein (1869-PS,
Pros. Ex. 503) :

“From the beginning planning of a political central agency
which properly evaluates in advance the coming difficulties and
the exceptional situation. Political head as near as possible
to the decisive place to avoid any delays caused by the par-
ticipation of several departments and possible to reach fast
decisions. Therefore, best Reich Chancellery direct but com-
pletely camouflaged by respective measures. Exclusion of the
Foreign Office from the case, only Reich Foreign Minister to
be kept informed in order not to burden this office.”

Under date of 24 April 1940, and immediately following the
invasion of Norway, a decree was issued, signed by Hitler, Goer-
ing, Keitel, Frick, and the defendant Lammers, which decree
appointed -Terboven Reich Commissioner of Norway and con-
tained many provisions with respect to the government of invaded
Norway. Article 8 of such decree is significant and reads as
follows (NG-8223, Pros. Ex. 504) :

“Regulations for the implementation and supplementation
for this decree will be issued in the civilian sector by the Reich
Minister and Chief of the Reich Chancellery and in the military
sector by the Chief of the Wehrmacht High Command on the
basis of my directives.”

Again we must remind ourselves that the Reich Minister and
the Chief of the Reich Chancellery there referred to is none other
than the defendant Lammers. On 81 May 1940 Lammers directed
a letter to care of Reichshauptamtsleiter Schickedanz, stating
among other things as follows (NG-1442, Pros. Ex. 498):
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“As reward for your activity as my Plenipotentiary with the
Governor General of the occupied Polish territories and with
the Reich Commissioner for the occupied Norwegian territories
I allotted to you for the period from 1 January to the end of
May of this year a lump sum which, in view of the cuts in
salaries, amounts to altogether 7,100 RM.”

It appears further that in June 1940 Lammers again wrote
Schickedanz stating (NG-1448, Pros. Ex. 505) :

“As Reich Commissioner Terboven informs me he has now
established the liaison office planned by him in Berlin. You
will learn all details from the copy of my enclosed circular.
May I express to you my gratitude for your activities as leader of
the temporary liaison office at the Reich Chancellery.”

Further documentary evidence reveals Lammers’ close con-
nection and participation in the plans of the invasion of Norway
both before and after same was commenced and in the occupa-
tion that followed. Among the exhibits that are of special sig-
nificance is Terboven’s report to Hitler as of 22 July 1940 which
was submitted through Lammers. This report, among other
things, shows the part that Quisling played in cooperation with
the Germans leading up to the invasion of Norway. In evidence
is a memorandum on a conference that took place between Hitler,
Quisling, Martin Bormann, Reichsamtsleiter Scheidt, and the
defendant Lammers on 16 August 1940. This exhibit establishes
Lammers’ knowledge and participation as to the aggression
against Norway. Introduced in evidence is a letter from Terboven
to defendant Lammers, dated 17 October 1940. This letter
encloses a report on the activities of the Commissioner for the
Norwegian occupied territories from April to the date of the com-
munication. A decree dated 12 December 1941, signed by Lam-
mers as Reich Minister and Chief of the Reich Chancellery, is in
evidence, which decree established a central bureau for the occu-
pied Norwegian territories and appointed defendant Stuckart as
chief of such bureau. Also in evidence is a file note from defend-
ant von Weizsaecker to defendant Woermann which enclosed a
letter from Lammers to Quisling, dated 17 September 1942, which
letter, among other things, states that Hitler had concluded to
postpone final disposition of German-Norwegian relations until
after the war and that in the meantime Norway’s interests abroad
were to be represented only by (NG-2177, Pros. Ex. 512)—

“* * * the competent authorities of the Reich, that is in rela-
.tion to the Reich government through the Reich Commissioner;
in the occupied territories through the chiefs of the German
administration in these territories, and in countries on a
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friendly footing with us through the diplomatic Reich repre-
sentatives maintained there or through the Foreign Office.”

He further states:

“When Norwegian interests in the occupied territories and
abroad are concerned, the Reich Commissioner wishes that the
competent German authorities employ Norwegians, who are
members of the NS or closely connected with it, as consultants.
If matters have not hitherto been handled in this way, I shall
arrange for the necessary steps to be taken in this direction.”

The foregoing evidence, as heretofore indicated, establishes
beyond a reasonable doubt the criminal participation of Lammers
in the preparations leading up to Norway’s invasion, and in the
subsequent administration of the occupied country.

There is very little evidence showing Lammers’ participation
in the invasion and subsequent administration of Denmark. There
is one exhibit, which is a Reich Chancellery memorandum dealing
with the position of the German Plenipotentiary in Denmark.
Here defendant Lammers states that the new German Plenipo-
tentiary in Denmark, while no longer a diplomatic representative,
nevertheless belonged to the Foreign Office. He recommends
that the Reich labor leader address a request he has in mind to
the Reich Minister and Chief of the Reich Chancellery. This
document by itself would not justify a finding against Lammers
with respect to the invasion and occupation of Denmark.

We come now to a discussion of the charges against Lammers
with respect to Belgium, Holland, and Luxembourg. The record
contains evidence to show that in January 1940 a Fuehrer decree
was issued relating to “the preparation for the occupation of
territories outside of Germany.” It is significant that a hand-
written footnote on this letter states that (Tr. p. 22386) —

“The Fuehrer has approved the decree, but ordered that it
is to be issued by the Chief of the Reich Chancellery. We are
to receive copies for distribution as suggested above.”

It is also significant that a memorandum in said exhibit, from
the Supreme Command of the Armed Forces, reads in part as
follows (NG—-4307, Pros. Ex. 540) :

“Memorandum concerning Fuehrer decree on maintenance
of secrecy

“According to an announcement by Ministerialdirektor Kritz-
inger, the Fuehrer decree of 29 January 1940 has been for-
warded in writing only to Field Marshal Goering, the Fuehrer’s
deputy, and the Reich Minister of the Interior. To the remain-
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ing ministers the decree was announced orally by Reich Min-
ister Lammers.”

It should be noted that the foregoing exhibit contains evidence
which clearly indicates that the countries which it was planned
to occupy were the countries of Belgium, Holland, and Luxem-
bourg.

It appears that on 81 January 1940 defendant Lammers for-
warded to Keitel a photostat of the decree as approved by Hitler
on 29 January. While the defendant in cross-examination before
this Tribunal stated that the final decree was in absolute con-
formity with the draft, he admitted that he was not allowed to
change the subject matter of the decree that had been approved
by Hitler and that (Tr. p. 22389)—

“Such a decree imposing the obligation to observe secrecy
may have been enacted.”

It should be noted that the foregoing decree was issued more
than 3 months prior to the invasion of the countries of Belgium,
Holland, and Luxembourg. In the light of his obvious knowledge,
and in view of the participation of Lammers in the handling of
the foregoing decree, no time need be spent in consideration of
Lammers’ representations to the effect that contemplated military
operations were not imparted to the civilian officials.

A decree was issued on 18 May 1940, following the invasion of
Holland, Belgium, and Luxembourg, which invasion took place
on 10 May 1940, which decree was signed by Hitler, Goering,
Keitel, Frick, and the defendant Lammers. This decree provided
for the execution of power by the government in the Lowlands.
Paragraph 1 states in part (1876-PS, Pros. Ex. 514) :

“The occupied Dutch territories will be subordinated to the
Reich Commissioner for the occupied Dutch territories.”

Paragraph 7 of such decree contains the following:

“Regulations for the execution and completion of this decree
will be issued according to my directives for the civilian sphere
by the Reich Minister and Chief of the Reich Chancellery and
for the military sphere by the Chief of the Supreme Command
of the Armed Forces.”

Under date of 21 May 1940 Lammers transmitted to the Reich
Minister a letter enclosing a decree of the Fuehrer signed by
Hitler and Lammers (EC-178, Pros. Ex. 516) which announced
the appointment of Dr. Seyss-Inquart as Reich Commissioner for
the occupied Netherland territories and provided for the gov-
ernment of said territory. It specifically empowered Field Mar-
shal Goering to issue directives within the limits of the duties
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incumbent upon him as Plenipotentiary for the Four Year Plan.
It also provided that “this decree is not to be published.”

The evidence above referred to, and evidence in the record, not
specifically mentioned herein, indicates clearly that Lammers was
a criminal participant in the plans and preparations for the
invasion of and aggression against Belgium, Holland, and Luxem-
bourg, and in the Reich’s administration of said countries after
their invasion.

We come now to the question of Lammers’ participation in the
plans and preparations for aggression against Russia. In testi-
mony before this Tribunal the defendant was inclined to disclaim
any real knowledge of the plans against Russia. He admitted,
“To be sure every once in a while I had certain inner misgiv-
ings * * *” (Tr. p. 21064.) and he indicated that he had dis-
cussed the matter with the Fuehrer, who had told him that he
feared Russia was going to attack Germany. He claimed that
he believed such statements. He admitted also that there had
been talk of a German preventive war “but there was no single
word said to me that such a preventive war was being planned
and prepared for.” (Tr.p. 21056.)

The defendant, in an examination before this Tribunal on
13 September 1948, stated (Tr. . 21058) :

“T took part only in Rosenberg’s preparation for the organi-
zational side of the civilian administration to be set up in the
event of the outbreak of war.”

On 20 April 1941 a decree, signed by Hitler and Lammers,
appointed Rosenberg as Hitler’s deputy “for the central control
of questions connected with the eastern European region.” It is
significant that this document contains a note stating (NG—-3709,
Pros. Ex. 541) :

“The Fuehrer signed the above document at Fuehrer head-
quarters on his birthday, that is, 20 April 1941, after telephone
communication with Dr. Lammers.”

A part of this prosecution exhibit is a letter of Lammers’ dated
21 April 1941 to Funk, Reich Minister for Economy, enclosing
the decree mentioned. In this letter the defendant states that
(NG-3709, Pros. Ex. 541)—

“* * * Rosenberg has been asked to make all necessary
preparations as soon as possible in case of a possible state of
emergency. The Fuehrer has authorized Rosenberg to call on
the supreme Reich authorities for their closest cooperation for
this purpose, to obtain information from them, and also to
summon the deputies of the supreme Reich authorities to meet-
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ings. In order to guarantee secrecy of the commission and
of the necessary preparations in this state, only these supreme
Reich authorities are to be informed. On this cooperation
Reichsleiter Rosenberg has chiefly to rely. That is in accord-
ance with the Fuehrer’s wish, I should like to ask you to place
yourself at the disposal of Reichsleiter Rosenberg for the
execution of his task.

“Tn the interest of secrecy it would be advisable if you would
appoint a deputy at your office who alone would communicate
with the Reichsleiter’s office and who alone, apart from your
permanent deputy, should be informed of this letter.”

Such letter was signed by defendant Lammers.

It appears that on 21 April 1941 the defendant Lammers sent
a letter of similar tenor to, Field Marshal Keitel. Such letter
states, among other things, that the particular individuals upon
whom Reichsleiter Rosenberg will primarily depend are “the
Commissioner for the Four Year Plan, the Reich Minister of
Economics, and you, yourself.” (865-PS, Pros. Ex. 366.)

From Rosenberg’s files we have in evidence a memorandum that
recites, among other things, that Lammers and Rosenberg had
agreed to suggest to the Fuehrer that he name a Reich Minister
and General Protector for the occupied eastern territories. It
then states: “Herewith a proposal which has been drafted by
Dr. Lammers and discussed with the undersigned.” (1025-PS,
Pros. Ex. 524.)

Other exhibits introduced in evidence further indicate defend-
ant Lammers’ active participation in the plan of aggression
against Russia and in the carrying out thereof. Particular atten-
tion is called to a letter from von Ribbentrop to Lammers under
date of 13 June 1941. It is significant that such letter states in
part (NG-1691, Pros. Ex. 542) :

“It is evident that the impending events will bring about
political movement all over the East. The territory occupied by
German troops will border on most sides on foreign states which
will very much affect their interest.”

- This was only several days before the invasion of the Soviet
territory. Three weeks after the invasion of Russia it appears
that Lammers attended a conference at Hitler’s field headquarters,
together with Rosenberg, Goering, Keitel, and Bormann. This
conference concerned the contemplated incorporation of all Baltic
regions.

From the evidence adduced in support of the charges against
the defendant Lammers under this count, with respect to the
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alleged acts of aggression against Czechoslovakia, Poland, Nor-
way, Holland, Belgium, Luxembourg, and Russia, it is estab-
lished beyond a reasonable doubt that the defendant Lammers
was a criminal participant in the formulation, implementation and
execution of the Reich’s plans and preparations of aggression
against those countries. We find the defendant Lammers guilty
under count one.

STUCKART

Until Himmler was appointed Minister of the Interior in 1943,
the defendant Stuckart was not a Secretary of State in that
ministry, but was the responsible chief of one of its principal
sections. During that period, however, he bore the honorary
title of State Secretary, carried over from that position which
he held in another ministry. '

He was not present at any of the Hitler conferences in which
plans for aggressive wars were proposed and discussed. After
these aggressions took place he occupied many responsible posi-
tions in the administration of the occupied territories, and drafted
or assisted in the preparation of decrees related to them, and of
the treatment of their inhabitants, as well as anti-Semitic legis-
lation which was adopted in the Reich, and extended to the
occupied territories. He participated in the preparation of the
Reich Defense Law of 4 September 1938, and as Frick’s staff
leader, acted as chairman of the meeting and explained the pro-
visions of that law, and was himself a member of the Reich De-
fense Committee. In May 1939 he was present at a conference
in which the economic use and exploitation of the territories which
might be occupied as a result of war was discussed; he received
and presumably was familiar with the general mobilization plans.

We have reviewed the evidence and the claim of the prosecu-
tion based thereon, but have been unable to find and our atten-
tion has not been directed to any evidence that he had knowledge
of these aggressions or that he planned, prepared, initiated, or
waged these wars. Whether what he did constituted war crimes
or crimes against humanity will be discussed when we discuss
those counts of the indietment, but we deem that his guilt under
count one of the indictment is not proved beyond a reasonable
doubt and we therefore acquit him under that count.

DARRE

While the defendant Darré was the Reich Minister for Food
and Agriculture and head of the Reich Food Estate from the
seizure of power until his removal from office, and was therefore
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a member of the Reich Cabinet, he never attended any of the
conferences at which Hitler disclosed his plans of aggression, and
there is no evidence that he was informed of them, with the
following exception, namely: A letter which he wrote to Goering
early in October 1939 when he was engaged in a dispute with
Himmler over the jurisdiction between his office and the Office
for the Strengthening of Germandom, in which he stated that
the plans for the resettlement of eéthnic Germans in the east had
been developed over a long period by himself and his organization.
But from this fact it is necessary not only to infer that he knew
that war was likely, but a second inference that he knew that it
would be an aggressive war. The danger of setting inference
upon inference, and from the second inference drawing a con-
clusion of guilt involves a degree of speculation in which the
element or likelihood of mistake is too great.

We hold that proof is insufficient, and we therefore acquit Darré

under count one.

DIETRICH

The defendant Dietrich was Reich press chief and press chief
of the Nazi Party during the entire period when the German
aggressive wars were planned and initiated, and while he was
in constant attendance at Hitler's headquarters as a member of
his entourage, the only proof that he had knowledge of these
plans is that he had control over the German and Party press
which played the tune before and upon the initiation of each
aggressive war, which aroused German sentiments in favor of
them, and thus influenced German public opinion.

Although he attended none of the Hitler conferences to which
we have adverted, we deem it entirely likely that he had at least
a strong inkling of what was about to take place. But suspicion,
no matter how well founded, does not take the place of proof. We
therefore hold that proof of guilt has not been shown beyond a
reasonable doubt, and the defendant Dietrich is acquitted under
count one.

BERGER

There is no evidence whatever that the defendant Berger had
knowledge of Hitler’s aggressions. While, without question, he
vigorously engaged in waging wars, there is nothing to indicate
that he knew that they were aggressive or in violation of inter-
national law.

He should be and is acquitted under count one.
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SCHELLENBERG

At the beginning of the wars described in the indictment, the
defendant Schellenberg was a comparatively minor official in the
SD. He took an active part in the Venlo incident in which two
British agents, Stevens and Best, were kidnapped on Dutch soil
and brought to Germany, and the Dutch army officer Klopf was
killed. The prosecution asserts that this incident was used by
Hitler as an excuse for the invasion of the Low Countries, and
therefore Schellenberg is criminally liable.

We have no doubt that he was responsible for the incident in
question, and we cannot accept his defense that he did not know
of and had no control over these kidnappings and the assassina-
tion of Klopf. The fact that after it had occurred he was sent to
the Foreign Office to make a report, and that it was the intention
of his superiors to use his report as proof that the Netherlands
had violated its neutrality is not sufficient, as the record does not
disclose that he had any knowledge as to the purpose for which
the report was to be used.

While his part in the Venlo incident may subject him to trial
and punishment under Dutch law, that is a matter over which
this Tribunal has no jurisdiction. There is no evidence tending
to prove that he took any part in planning, preparing, or initiating
any of the wars described in count one, or that he had knowledge
that they were aggressive, or that with such knowledge he en-
gaged in waging war.

We therefore acquit the defendant Schellenberg under count
one.

SCHWERIN VON KROSIGK

The defendant Schwerin von Krosigk, during the entire Hitler
regime, was Reich Minister of Finance and a member of the
Reich Cabinet. He was not present at any of the Hitler confer-
ences at which the latter announced his plans, nor was he one
of Hitler’s confidants. That many of his activities and those of
his department dealt with waging war cannot be questioned, but
in the absence of proof that he knew these wars were aggressive
and therefore without justification, no basis for a judgment of
guilty exists.

We therefore acquit him under count one.

KOERNER

In addition to the general charges made against all the defend-
ants named in this count, it is specifically charged that the defend-
ant Koerner, as permanent deputy of Hermann Goering, played a
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leading role in the planning, coordination, and execution of an
economic program to prepare the German Reich for the waging
of aggressive war, and that he was further responsible for co-
ordinating the economic exploitation of the occupied territories
in furtherance of the waging of aggressive war. It is further
specifically charged that he, together with Goering, the defendant
Keppler and other persons, participated in the establishment of
the Four Year Plan in 1936, and that thereafter he, as Goering’s
deputy, directed the office of the Four Year Plan which was
charged with control over the essential economic activities of the
German agencies preparing for war, exercised supreme authority
in economic matters, was responsible for the development and
stockpiling of critical war material which was designed to prepare
the armed forces and the German economy for aggressive war
within 4 years. It is further specifically asserted that between
1939 and 1942, Koerner served as chairman of the General
Council of the Four Year Plan which was concerned with the
problems of labor allocation and production in war economy. It
is specifically alleged that Koerner, together with defendant
Pleiger, participated with Goering and others in the creation of
the Hermann Goering works in 1937, and that Koerner, as chair-
man of the Aufsichtsrat of said organization and holder of other
high offices therein was influential in determining the policies of
this huge organization which was founded in furtherance of the
planning, preparation, and waging of wars of aggression. It is
further specifically alleged that as early as November 1940 the
defendant Koerner was informed by Goering of the coming
attack against the Soviet Union, and that thereafter Koerner
attended and advised the conferences which were convened to
consider the scope and method of German exploitation of the
eastern economies.

It is proper that at the outset of our treatment of the charges
against Koerner short reference is made to the high positions held
by him in the government of the Third Reich extending over a
period of 12 years, a period encompassing the rise of the Nazi
power to its collapse in 1945. It appears that the defendant
became acquainted with Hermann Goering in 1926. It appears
that in 1930 Koerner gave up his private business, as he stated
in his examination before this Tribunal, to “devote myself wholly
to Goering.” It appears that in 1931 he joined the SS. He be-
came quite closely associated with Himmler, and subsequently col-
laborated with Himmler in placing high SS officials in govern-
-mental positions. It should be noted here that it was during this
period that Goering was in charge of the Gestapo and Himmler
was Goering’s deputy. It appears that after the Nazis established
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themselves in power in 1983 Koerner became Goering's adjutant
and co-worker, and to quote from his own testimony before this
Tribunal (Tr. p. 14096) :

“Of course Goering discussed many things with me that he
did not discuss with others because he had confidence in me.”

In 1936 Koerner became State Secretary for the Four Year
Plan. He then became deputy chairman of the General Council
in charge of the Four Year Plan. In 1937 he became chairman
of the supervisory board of the Hermann Goering works. In
1940 he was Goering’s deputy in the Economic Leadership Staft
East, which was an organization created for the exploitation of
Russia. In 1942 he became a member of the Central Planning
Board.

The question whether defendant Koerner is guilty under this
count revolves greatly around his position and activities as deputy
to Goering as Plenipotentiary in charge of the Four Year Plan, as
deputy chairman of the General Council, and as member of the
Central Planning Board. The Four Year Plan was established
in 1936, the establishment being announced at the Reich Party
rally in Nuernberg on 9 September of that year. At such time
Goering was appointed as Plenipotentiary in charge and was
vested with extensive and sweeping authority to compel coopera-
tion of all governmental and Party agencies. A ministers’ council,
referred to as the General Council, was created for the making of
principal decisions in connection with the Four Year Plan and
its work. Such council included, among others, the State Secre-
tary and Chief of the Reich Chancellery, defendant Lammers, and
defendant Keppler. Xoernor was deputy chairman of such Gen-
eral Council for the Four Year Plan from 1939 to 1942. While
only carrying the title of deputy chairman he was the virtual
chairman thereof, as he regularly presided.

The Central Planning Board, of which he was a member, after
1942 was an official agency of the Four Year Plan. It was in
fact the means through which the German war effort was directed
from 1942 to 1945. Such Central Planning Board was composed
of three members, Albert Speer, Erhard Milch, and defendant
Koerner. The function of the Central Planning Board was plan-
ning for the distribution and allocation of raw materials neces-
sary for war, and the allocation of manpower for the war econ-
omy. It seems that in 1943 Walter Funk was appointed as the
fourth member of the Central Planning Board.

That the real aim and purpose of the Four Year Plan was to
prepare Germany for war becomes clear from the evidence. It is
noteworthy that, on 14 October 1939, Reich Minister for Eco-
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nomics Funk, in discussing the tasks of the German war econ-
omy stated (3324—PS, Pros. Ex. 944) :

“It is known that the German war potential has been
strengthened very considerably by the conquest of Poland. We
owe it mainly to the Four Year Plan, that we could enter the
war economically so strong and well prepared.

* * E S ¥ E S %k *

“One can evaluate correctly what the Four Year Plan means
for the economic preparation of war, only when one considers
that the Four Year Plan does not include only the food and
raw material economy, only the entire industrial economic life,
but that it also includes foreign commerce, money, and foreign-
exchange economy and finance, so that the entire economic life
and production in Germany is authoritatively determined and
executed by this plan. Although all the economic and financial
departments were harnessed in the tasks and work of the Four
Year Plan under the leadership of Field Marshal Goering, the
war economic preparation of Germany has also been advanced
in secret in another sector for many years, namely, by means
of the formation of a national guiding apparatus for the spe-
cial war economic tasks, which had to be mastered at that
moment when the condition of war became a fact.”

Further emphasizing the highly important role played by the
Four Year Plan, there is in evidence a report of the Military
Economic Staff of the OKW in May 1943; confidential report on
“The History of the German War and Armament Economy” by
General Thomas, head of the Military Economic Staff of the
OKW ; an address by State Secretary Neumann, “A Reorganiza-
tion of the Four Year Plan,” which speech was made on 24 April
1941; and an article by State Secretary Neumann and one Dr.
Donner, “The Four Year Plan and its Organizational Questions.”

That the Four Year Plan was an instrumentality for the plan-
ning and carrying on of aggressions is no longer a matter of
dispute. The defendant Koerner, however, has sought to plead
ignorance of the fact that the Four Year Plan was in fact instru-
mental in the planning, preparation, and waging of aggressive
war. He has further sought to minimize his authority as Goer-
ing’s deputy in directing the plans and programs of the Four
Year Plan. Neither of such defenses can be successfully main-
tained in the face of the strong and positive evidence to the con-
trary. The truth of the matter is that in August 1936 Hitler
privately gave Hermann Goering a memorandum concerning the
tasks of the prospective Four Year Plan. It appears from the
testimony that of the only three copies of this memorandum pre-
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pared Goering received one copy and another copy was presented
to Albert Speer while the third copy apparently is unaccounted
for. It is significant that this memorandum, a copy of which
was introduced in this case, sets forth the tasks given Goering
in the Four Year Plan.

Noteworthy are the following (NI-4955, Pros. Ex. 939) :

“1, The German armed forces must be ready for combat
within four years.

“2. The German economy must be mobilized for war within
4 years.”
The memorandum also stated:

“The extent and pace of the military exploitation of our
strength cannot be too large or too rapid.

* * % *k * * £

“The definitive solution lies in the extension of our living
space. That is an extension of the raw materials and food bases
of our nation. It is the task of the political leadership to solve
this question at some future time.”

And further—

“Much more important however is to prepare for the war
during the peace.”

It appears that in a meeting of the Ministerial Council held
on 4 September 1936, under the chairmanship of Goering, which
meeting was attended by Koerner, Goering read the Hitler memo-
randum above referred to.

In testifying before this Tribunal on 4 August 1948 the defend-
ant admitted that Goering had given him the memorandum to
read and that he, the defendant, had read all of it. The memo-
randum referred to would indicate that Koerner had knowledge
of the aggressive aims and purposes of the Four Year Plan at
such an early date as 1936, and it is significant also that on 26
May 1936 Koerner with other defendants, and General Keitel,
chief of the Wehrmacht, attended a top secret meeting of Goer-
ing’s supervisory committee on raw materials. At such meeting
there was considerable discussion relative to the great need for
oil, rubber, and iron ore. The minutes disclose, among other
things, the following (NI-5380, Pros. Ex. 945):

“With a thorough mobilization of the army and navy, the
whole problem of conducting the war depends on this. All
preparations must be made for the A-case so that the supplying
of the wartime army is safeguarded.”

He testified before this Tribunal on 29 July 1948 and admitted
that he knew that the Four Year Plan had military economic
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aims. The defendant Koerner, in his testimony on 30 July 1948,
in discussing the last mentioned meeting presided over by Goer-
ing, stated with respect to ‘“A-case” there mentioned, which
apparently was a code term to indicate—in case of war (Tr. p.
14127):

“We thought a lot of the A-case, but it never occurred to us
that Germany would attack; we were anticipating an attack on
Germany.”

In evidence is an exhibit consisting of the report of a speech of
Hermann Goering on the execution of the Four Year Plan, dated
17 December 1936, where it is stated (NI-051, Pros. Ez. 964):

“In closing, Goering demanded unrestricted utilization of all
power in the whole economic field. All selfish interests must be
put aside. Our whole nation is at stake. We live in a time
when the final dispute is in sight. We are already on the
threshhold of mobilization and are at war. Only the guns are
not yet being fired.”

In testifying before the Tribunal on 30 July 1948, upon being
asked whether the foregoing statement and various other state-
ments made by Goering calling for rapid and extensive mobiliza-
tion of the economy of Germany for military purposes did not
indicate to him that the Four Year Plan was designed to pre-
pare Germany for war, and even to prepare Germany for an
aggressive war, the defendant stated (Tr. pp. 14180-14131):

“I do not deny that such statements or similar statements
were made by Goering here and elsewhere. Of course, the
document is not an official document but is a record drawn up
subsequently by an economic group; therefore, it is not certain
that Goering actually used the language given in the record.
It is possible that he did. You can understand Goering’s lan-
guage only if you know the conditions that prevailed at the
time. At that time, according to my opinion, it was definitely
not we who were proposing to bring about any conflict with
Russia or were designing to bring about any such conflict.”

On 22 October 1936 Goering appointed the defendant Koerner

as his deputy. The order provided (NG-1221, Pros. Ex. 460):

“In all current business concerning the Four Year Plan, 1
shall be represented by State Secretary Koerner.”

In this decree Goering also set up the council of ministers to
- collaborate with him, which has been hereinbefore referred to as
the General Council. In his testimony before this Tribunal the
defendant Koerner admitted that Goering, through the aforesaid
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grants of power to him by Hitler, had become well nigh all-
powerful in the economic sphere, the defendant stating (Tr. p.
14160) :

“All rights which Hitler possessed himself could now, in the
economic sphere, also be exercised by Goering.”

Thus, we now have Koerner as deputy to the most powerful
man in the Reich in the economic field, the man who under the
Four Year Plan had the task “to make Germany ready for war
in 4 years.” Koerner, as Goering’s deputy, represented him from
time to time at important meetings where policies were being
formulated. That a man in such position could be without
knowledge as to the aggressive nature of the plans under con-
sideration is impossible of belief,

The repeated assertions of Koerner to the effect that Goering
was trying to avoid war and he was in fact a man of peace, is
such a transparent effort to conceal his own knowledge and
motives that we need not dwell thereon at length. It should not
be forgotten, however, that this is the same Goering who was
tried before the International Military Tribunal which stated in
the course of its judgment: *

“From the moment he joined the Party in 1922 and took
command of the street-fighting organization, the SA, Goering
was the adviser, the active agent of Hitler, and one of the prime
leaders of the Nazi movement. As Hitler’s political deputy
he was largely instrumental in bringing the National Socialists
to power in 1933, and was charged with consolidating this
power and expanding German armed might. He developed
the Gestapo, and created the first concentration camps, relin-
quishing them to Himmler in 1984, conducted the Roehm purge
in that year, and engineered the sordid proceedings which
resulted in the removal of von Blomberg and von Fritsch from
the army. In 1936 he became Plenipotentiary for the Four
Year Plan, and in theory and in practice was the economic
dictator of the Reich. Shortly after the Pact of Munich, he
announced that he would embark on a five-fold expansion of
the Luftwaffe, and speed rearmament with emphasis on offen-
sive weapons. * * *

“The night before the invasion of Czechoslovakia and the
absorption of Bohemia and Moravia, at a conference with
Hitler and President Hacha, he threatened to bomb Prague if
Hacha did not submit. This threat he admitted in his testimony.

* * * * * * *

* Trial of the Major War Criminals, op. cit., volume I, pages 279-282.
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“After his own admissions to this Tribunal, from the posi-
tions which he held, the conferences he attended, and the public
words he uttered, there can remain no doubt that Goering was
the moving force for aggressive war, second only to Hitler.
He was the planner and prime mover in the military and diplo-
matic preparation for war which Germany pursued.

* ® %k % ® ® E3

“His guilt is unique in its enormity. The record discloses no
excuses for this man.”

The further defense of Koerner to the effect that he had no
real authority or discretionary power in the high positions he
held is not supported by the evidence. On the contrary, the evi-
dence amply establishes the wide scope of his authority and dis-
cretion in the positions he held, and which enabled him to shape
policy and influence plans and preparations of aggression. We
need not here discuss in detail the many and various items of
evidence that convincingly establish his authority. We will here
only allude to statements made by him during his examination
before the Tribunal. These bear directly upon the scope of his

authority and discretion.
In testifying before this Tribunal on 30 July 1948 he stated

(Tr. p. 14160) :

“T was Goering’s deputy in all current affairs concerning the
Four Year Plan.”

Then he stated further by way of explanation (TI'r. pp. 14160-~
14161):

“Current affairs includes everything connected with decisions
already taken by Goering, in contrast to the decisions them-
selves. I myself had to see to it that questions on which decisions
were to be made were submitted ; that orders on issues which
had been decided were prepared and published, and I also had
to prepare Goering’s decisions insofar as on the council of the
Four Year Plan I was chairman, as deputy of Goering.”

In response to a question, “Had Goering issued any orders were
you able to deputize for him?”’ he answered :

“Yes, if a matter was already under way and Goering had
already decided it, and subsequently individual orders became
necessary, then I could. That was current business.”

Koerner’s counsel later asked Koerner the following question
(Tr. p. 14166):

“If I understand you correctly, you, yourself, are of the opinion
that the individual instructions which had to be given after
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Goering had made a fundamental decision could be issued by
you, yourself?”’
The defendant answered, “Yes, naturally.”

Subsequently, on cross-examination before this Tribunal on
4 August 1948, when asked if it would be a fair summary of his
position to say that he was ‘“chief of the office of the Four Year
Plan and in charge of the management and supervision of that
office?” he answered (T'r. p. 14703) :

“Yes, with the management and supervision of the agency.
That was entrusted to my care, yes.”

In his testimony before the Tribunal Koerner described his
tasks on the General Council as follows (7. p. 14169) :

“Yes, it was my task to coordinate the various agencies inso-
far as this was possible without the special orders being issued.
This adjusting position, as I think you might call it, I exercised
in particular on the General Council of the Four Year Plan.”

Other testimony in the record indicates that it was the function
of the General Council to investigate all measures for making the
Four Year Plan work.

In the light of the foregoing and other evidence in the record
not here specifically alluded to which establishes the wide scope
of his authority and activities as Goering’s deputy in the Four
Year Plan; and his close association both socially and officially
with Goering; and his long service as deputy chairman of the
General Council at the meetings of which he, and not Goering,
usually presided; his asserted ignorance of the role of the Four
Year Plan in the plans, preparations, and execution of various
Nazi aggressions here involved becomes incredible.

The foregoing observations have not dealt specifically with
evidence bearing on the aggressions against any specifically
named country. We will now touch briefly on some portions of
the evidence dealing therewith. According to Koerner’s own testi-
mony before the Tribunal, he saw a change in Hitler’s attitude
after 1935 for he states (Tr. p. 14635):

“In 1938 I had certain misgivings concerning the repercus-
sions concerning such vehement actions and drive.”

Shortly before the invasion of Austria Hitler reorganized the
Four Year Plan and in so doing placed the Ministry of Economic
Affairs* under Goering. Goering by a decree dated 5 February
1938 made certain specific provisions relating to such reorgani-
zation, among them the following (NID-13629, Pros. Ex. 952) :

* Generally referred to as the Reich Ministry of Economics.
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“My permanent deputy in all matters concerning the Four
Year Plan is State Secretary Koerner, as up to this time.”

* * * * * * *

“In order to secure in the future also the necessary co-
operation in current affairs among the various departments
concerned in the Four Year Plan, the Generalrat (General
Council) will remain in existence. The General Council has
to take care of the necessary connections and has to organize
the tasks according to uniform points of view. In the General
Council, the individual plannings of the ministries will be
put into accord with one another and then combined into a total
planning.”

Only about a month after the issuance of this decree Austria
was invaded by the Reich forces.

While there does not seem to be any direct evidence to show
that Koerner knew of the exact date of the invasion of Austria,
it is quite evident that he knew that such an invasion was in
contemplation, for on 17 March 1937 Koerner was present at a
meeting conducted by Goering with respect to production of iron
and steel. The minutes of such meeting indicate that among
other things Goering stressed (NI-090, Pros. Ex. 966)—

“]1., Present supply for the various native and foreign
sources.

“2. Supply which may be anticipated at present and in A-case
in the immediate future.

“3. Supply from native German soil to which in A-case
receipts from Austria with all her possibilities are to be added.

* * * * * * *

“Goering continues: Also in Awustria there are still many
deposits which must be taken care of.”

* * * * * * *

“Thereby he arrived at the critical question of German low-
grade iron ores. The question of profitableness must be entirely
disregarded here, although industry is otherwise bound by [it.
It is a proposition similar to that when] an armaments firm
which by utilizing its capacity for a normal level of production
cannot exceed a certain limit of production is nevertheless
instructed to expand, although no economic results can bhe
expected. Nevertheless, this must happen. He is purposely
leaving aside the question of how far the iron industrialists can
carry this out themselves and to what extent they must receive
aid. If vital plants are involved of which the State cannot
demand so much that the firms would be ruined, then the State
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must help, because these measures would have to be prepared
for under all circumstances. It does not differ from the case
of the production of explosives or guns where one can just as
little inquire about profitableness. The same point of view
applies to low-grade iron ores.

* * * * * * *

“In this respect it is important that the soil of Austria is
reckoned as part of Germany in case of war. Such deposits as
can be acquired in Awustria must be attended to in order to
inerease our supply capacity. Austria is rich in ore.” [Empha-
sis supplied.]

That Koerner regarded such invasion of Austria as a proper act
was subsequently admitted by him, for in October 1943 he stated:

“I always considered the Austrian question as a problem
which Hitler would solve as early as possible at a suitable
moment. In the spring of 1938 the situation was ripe and
we could march into Austria without large military prepara-
tions.”

Immediately following the invasion of Austria it appears that
Koerner was instrumental in accelerating the production of muni-
tions of war, It is claimed that this was for defensive purposes
only, and he persists that Goering warned Hitler against actions
that would lead to war. Meanwhile, however, Goering was urging
the construction of bombers capable of carrying a bomb load of
5 tons to New York and then returning. Koerner admits that he
knew of this activity of Goering’s.

It appears on 14 October 1938 at a secret meeting of the air
ministries at which Koerner was present, the notes indicate that
Goering stated (1801-PS, Pros. Ex. 971) :

“The armament should not be curtailed by the export activity.
He received the order from the Fuehrer to increase the arma-
ment to an abnormal extent, the air force having first priority.
Within the shortest time the air force is to be increased five-
fold, also the navy should get armed more rapidly, and the
army should procure large amounts of offensive weapons at a
faster rate particularly heavy artillery pieces and heavy tanks.
Along with this manufactured armaments must go; especially
fuel, powder, and explosives are moved into the foreground.
It should be coupled with the accelerated construction of high-
ways, canals, and particularly of the railroads.

“To this comes the Four Year Plan which is to be reorganized
according to two points of view.
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“Tn the Four Year Plan in first place, all the constructions
which are in the service of armament are to be promoted; and
in second place, all the installations are to be created which
really spare foreign exchange.”

It appears also that in February 1938 Koerner extended to the
Fuehrer an unconditional pledge “that German economy Wwill
actually obtain her goal as set by him.”

With respect to the invasion of Czechoslovakia which took
place on 15 March 1939, the evidence shows conclusively that
Koerner was aware of the impending aggression sometime before
it occurred. Here again he asserts it was Goering who told him
that Hitler was going to occupy Prague, and that Goering was
opposed to the contemplated action as he feared it would lead to
war. In this connection it is again well to remember that the
IMT findings are to the effect that Goering admitted that he
had threatened to bomb Prague if President Hacha of Czecho-
slovakia did not submit.

In evidence is a note relative to a conference of 25 July 1939
conducted by Goering and in which Koerner was present. This
shows that (R—133, Pros. Ex. 972)—

“In a rather long statement the Field Marshal explained that
the incorporation of Bohemia and Moravia into the German
economy had taken place, among other reasons, to increase the
German war potential by exploitation of the industry there.”

Koerner in his testimony before this Tribunal on 30 July 1948
admitted remembering that Goering had mentioned Bohemia and
Moravia, but insisted that he did not understand the situation to
be as indicated in the note. But Koerner, during such testimony,
went on to admit (Tr. p. 14154) :

“For the rest, the situation was so threatening that it seemed
a matter of course to us that the military potential of the Pro-
tectorate which we now had and which was not being exploited
would have to be exploited.”

A short time after the invasion of Bohemia and Moravia, the
General Council, at a meeting presided over by Koerner on
28 April 1939 received a report which, among other things, stated
(EC-282, Pros. Ex. 957).:

“In other words, the economic area of greater Germany is

too small to satisfy the military ecomomic requirements as to

. mineral oil, and the newly and successfully taken up contact

with southeastern Europe shows us the only and hopeful possi-

bility to ensure supplies for the mineral oil economy completely
953718—62——28
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for many years by securing this area by means of the Wehr-
macht.

* * * * * * *

“It is essential for Germany to strengthen its own war po-
tential as well as that of its allies to such an extent that the
coalition is equal to the efforts of practically the rest of the
world. This can be achieved only by new, strong and com-
bined efforts by all of the allies, and by expanding and improv-
ing the greater economic domain corresponding to the improved
raw material basis of the coalition, peaceably at first, to the
Balkans and Spain.

“If action does not follow upon these thoughts with the
greatest possible speed, all sacrifices of blood in the next war
will not spare us the bitter end which already once before we
have brought upon ourselves owing to lack of foresight and
fixed purposes.” [Emphasis supplied.]

That the planning of the General Council was for aggression
and not for defensive purposes seems clear from this exhibit.
Testimony before this Tribunal on 30 July 1948 shows that the
foregoing report was submitted to the General Council by one
Dr. Krauch in his capacity as Plenipotentiary General for chem-
ical production. In testifying with respect to such document the
defendant Koerner indicated that he remember it, but claimed
that it was not reported or read to the General Council in its
present form. He claimed that the ‘“political remarks which are
contained in the draft” were not read by Krauch. In view of the
fact that this particular report as introduced consists of approxi-
mately 50 legal-sized pages, this display of memory is nothing
short of remarkable, especially in view of the fact that the witness
in other phases of his testimony exhibited a not especially reten-
tive memory. Illustrative of this lack of memory on details is
the testimony as given on 4 August 1948 with respect to a meet-
ing with the traitor Quisling. In the course of the [cross-]
examination by counsel he was questioned with respect fo the
support which was being contemplated for Quisling, and he was
asked the question (Tr. p. 14697) :

“What forms of assistance or support were discussed ?”
To this he answered:

“Of course today I wouldn’t be able to recollect the details
any longer.”

In August 1939 Koerner admits he was told by Goering that
Hitler then had decided to attack Poland, and again Goering is
alleged to have indicated that he was opposed to the contemplated
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move. It appears, however, that the defendant’s attitude as a
witness is such that his assertions as to Goering’s attitude cannot
be accepted without reservation. The defendant has admitted
that under certain conditions he will not as a witness tell the
whole truth. We refer to his examination before this Tri-
bunal with respect to his having been a witness before the Inter-
national Military Tribunal when his former chief, Goering, was on
trial. We quote from Koerner’s testimony on said matter (T'r. p.
14717):

“] think that I did give a certain clarification there. Of
course I did so in a more cautious manner than now because
at that time I was a witness on behalf of Goering and I had
to take certain considerations into account in behalf of my
old chief. I didn’t defend him, but I gave certain statements
which I believe were capable of exonerating him, so far as I
was able to exonerate him. That’s the way you have to look at
these things,” .

The evidence indicates that Koerner participated in the plan-
ning and preparation of the aggression against Russia. It appears
from the evidence that actual planning against Russia commenced
in the winter of 1940. General Thomas, former head of the
military economic office and the armament office of the High
Command of the Wehrmacht, in his “Basic Facts for History of
German War and Armaments Economy,” made the following
entries (2353-PS, Pros. Ex. 1049) :

“In November 1940, the Chief of Wi. Rue, together with
Secretaries of State Koerner, Neumann, Backe, and General
von Hanneken were informed by the Reich Marshal of the
action planned in the East.

“By reason of these directives the preliminary preparations
for the action in the East were commenced by the Office of Wi.
Rue at the end of 1940.

“The preliminary preparations for the action in the East
included first of all the following tasks:

“(1) Obtaining of a detailed survey of the Russian armament
industry, its location, its capacity, and its associate industries.

“(2) Investigation of the capacity of the different big arma-
‘ment centers and their dependency one on the other.

“(3) Determine the power and transport system for the
industry of the Soviet Union.

“(4) Investigation of sources of raw materials and petro-
" leum (crude oil).

“(5) Preparation of a survey of industries other than arma-
ment industries in the Soviet Union.
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“These points were toncentrated in one big compilation of
‘War Economy of the Soviet Union’ and illustrated with detailed
maps, ete. .

“Furthermore a card index was made containing all the
important factories in Soviet Russia and a lexicon of economy in
the German-Russian language for the use of the German war
economy organization,

“For the processing of these problems a task staff, Russia,
was created, first in charge of Lieutenant Colonel Luther, and
later on in charge of Brigadier General Schubert. The work
was carried out according to the directives from the chief of
the office, respectively the group of departments for foreign
territories (Ausland) with the cooperation of all departments,
economy offices, and any other persons possessing information
on Russia. Through these intensive preparative activities an
excellent collection of material was made, which proved of the
utmost value later on for carrying out the operations and for
administering the territories.”

We should here remind ourself that the invasion of Russia
commenced 22 June 1941.

One Gustav Schlotterer, who between 1941 and 1944 was a
Ministerial Director in charge of the Eastern Department of the
Ministry of Economics and as a deputy was a representative of
such Ministry in the Economic Staff East, testified before the
Tribunal on 12 February 1948 as follows (Tr. ». 1787):

“A. It must have been either in March or at the be-
ginning of April 1941 when General von Hanneken asked me
to come and see him. He told me that in a conference with
State Secretary Koerner the formation of an economic staff,
for the event of a possible occupation of eastern territories in
Russia, was being decided upon. General Schubert was to be
put in charge of that staff, whereas I, myself, was to represent
the Reich Ministry of Economic Affairs on the staff. Would I
therefore please contact General Schubert.

“Q. Under what name was the proposed organization to be?

“A. It was supposed to be called Economic Staff Oldenburg.

“Q. Was that the code name?

“A. Yes.

“Q. Was this code name kept secret?

“A. It was restricted to internal communications between
governmental departments only inasfar as it was necessary to
call in government departments at all.”
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In testifying before the Tribunal on 30 July 1948 Koerner
admitted that he had advance notice of the planned attack on
Russia,

A memorandum of a conference of army officers in the office
of General Thomas on 28 February 1941, which bears the heading,
“Re Oldenburg,” among other things, states (1317-PS, Pros. Eux.
1051) :

“The general ordered that a broader plan of organization
be drafted for the Reich Marshal. Essential points—

“(1) The whole organization to be subordinate to the Reich
Marshal. Purpose—Support and extension of the measures of
the Four Year Plan.”

It appears that on 19 March 1941 General Thomas made a
memorandum of a report to Goering relative to Organization
Barbarossa, which was the code name for the contemplated
operations in Russia. Such memorandum states in part (1456
PS, Pros. Ex. 1050) :

“The following matters were the subject of the report:

“(1) Organization Barbarossa.

“The Reich Marshal fully agrees with the organization which
was proposed to him. The following persons shall become mem-
bers of the executive staff : Koerner, Backe, Hanneken, Alpers,
and Thomas.

“The Economic Armament Office will be the executive office.

“The Reich Marshal considers it important that a uniform
organization be created. He agrees that individual agencies
will be under the leadership of officers, particularly General
Schubert. The heads of the economic inspectorates, the Reich
Marshal wants to see in person. Hanneken is asked to propose
the best qualified personalities of industry and business.

“(2) The Reich Marshal approved of the regulations worked
out in Economic Armament Office for destructive measures by
the air force in case Barbarossa. A copy was given to Captain
von Brauchitsch for forwarding it to the general staff of the
air force.”

Bearing on Koerner’s participation in the planned aggression
against Russia is a report, dated 28 June 1941, “On the Prepara-
tory Work in Eastern Furopean Questions” and apparently
emanating from Alfred Rosenberg, which report alludes to many
conferences relative to the war economic intentions of the Eco-
nomic Operational Staff East. The report states that in connection
therewith “almost daily conferences were then held with Dr.
Schlotterer * * *, It also states (1039-PS, Pros. Ex. 367) :

433

PURL: https://www.legal-tools.org/doc/eb20f6/



“In this connection I had conferences with General Thomas,
State Secretary Koerner, State Secretary Backe, Ministerial
Director Riecke, General Schubert, and others. Far-reaching
agreement was reached in the eastern questions as regards
direct technical work now and in the future.”

It is indeed significant that the minutes of a General Council
meeting held on 24 June 1941, presided over by Koerner, recited
that (NI-7474, Pros. Ex. 582) :

“State Secretary Koerner opened the meeting and stated that
owing to preparations for the case of war with Russia (Even-
tualfall ‘Russland’), the convocation of the General Council
had to be omitted up to now. Since the fighting in Russia has
now started, he was able to make the following statements
about the work which has been done within the Economic
Operations Staff East:

“The entire economic command in the newly occupied eastern
territories is in the hands of the Reich Marshal as Plenipoten-
tiary for the Four Year Plan. The Reich Marshal is to make
use of the services of the Economic Operations Staff East,
which consists of the representatives of the leading depart-
ments. The measures are to be carried out by the Economic
Staff East under the leadership of Lieutenant General Schubert,
who is supported for the industrial sector by Ministerialdirigent
Dr. Schlotterer, and for the agricultural sector by Ministerial-
direktor Riecke.

“The economic command in the newly occupied territories
should direct its activities to extracting the maximum quan-
tities of goods required for the war effort, particularly steel,
mineral oil, and feed. All other points of view should take
second place.

“The necessary organization is in existence and will be uti-
lized in accordance with the progress of military operations.”

It should be noted that the above-mentioned meeting of the
General Council was held just 2 days after the invasion of Russia.

We have specifically alluded to but a small portion of the
voluminous evidence introduced with respect to these matters, but
the foregoing and other evidence in the record satisfies the Tri-
bunal beyond reasonable doubt that defendant Koerner partiei-
pated in the plans, preparations, and execution of the Reich’s
aggression against Russia.

The defense sought to establish that the attack against Russia
“was not an illegal aggression but a permissible defensive attack.”
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Concerning such defense it is sufficient to call attention to the
following statement of the IMT : *

“Tt was contended for the defendants that the attack upon
the U.S.S.R. was justified because the Soviet Union was con-
templating an attack upon Germany and making preparations
to that end. It is impossible to believe that this view was ever
honestly entertained.

“The plans for the economic exploitation of the U.S.8.R. for
the removal of masses of the population, for the murder of
commissars and political leaders, were all part of the care-
fully prepared scheme launched on 22 June without warning of
any kind, and without the shadow of legal excuse. It was
plain aggression.”

The Tribunal finds the defendant Koerner guilty under count
one.

PLEIGER

There is no evidence which tends to assert that Pleiger had
any knowledge of or took any part in the plans, initiating, or
waging of aggressive war. His field of activities was wholly in
the economic and industrial field. He of course had knowledge
that Germany was rearming, and the development of the iron ore
field at Salzgitter, and of the Hermann Goering Works there,
which were organizations entirely the children of his brain and
the result of his energy. But, as was determined by the Inter-
national Military Tribunal, rearmament, in and of itself, is no
offense against international law. It can only be so when it is
undertaken with the intent and purpose to use the rearmament
for aggressive war.

That proof is here lacking, and we therefore acquit the defend-
ant Pleiger under count one.

COUNT TWO—COMMON PLAN AND CONSPIRACY

The defendants von Weizsaecker, Keppler, Bohle, Woermann,
Ritter, von Erdmannsdorff, Veesenmayer, Lammers, Stuckart,
Darré, Meissner, Dietrich, Berger, Schellenberg, Schwerin von
Krosigk, Koerner, and Pleiger are charged as leaders, organizers,
instigators, and accomplices in a common plan and conspiracy to
commit, and. which involved the commission of crimes against
peace, including war crimes and crimes against humanity.

~On motion of the prosecution, the defendants Bohle, von
Erdmannsdorff, and Meissner were dismissed from this count.

* Trial of the Major War Criminals, op. cit., volume 1, page 215.
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The Tribunal is of the opinion that no evidence has been offered
to substantiate a conviction of the defendants in a common plan
and conspiracy, and all the defendants charged therein are hereby
acquitted. '

COUNT THREE—WAR CRIMES, MURDER, AND ILL-TREATMENT OF
BELLIGERENTS AND PRISONERS OF WAR

Count three charges the defendants von Weizsaecker, Steengracht
von Moyland, Ritter, Woermann, Lammers, Dietrich, and Berger
with the commission of war crimes, in that they participated, were
principals in, accessories to, ordered, abetted, and took a consent-
ing part, and were connected with plans and enterprises involving,
and were members of organizations and groups connected with
the commission of war crimes, particularly in atrocities and
offenses against prisoners of war and members of the armed
forces then at war with the Third Reich, or which were under
belligerent control of or military occupation by Germany, includ-
ing, murder, ill-treatment, enslavement, brutalities, cruelties, and
other inhumane acts; that prisoners of war and belligerents were
starved, lynched, branded, shackled, tortured, and murdered in
flagrant violation of the laws and customs of war, and through
diplomatic distortion, denial, and fabricated justification, the
offenses and atrocities were concealed from the Protecting Powers;
that included in the crimes thus mentioned were the following
incidents:

a. A policy whereby the civilian population of Germany was
urged to lynch English, American, and other Allied fliers who
had been forced by military operations to land in Germany, and
that those not so lynched were upon capture to be classified as
criminals and turned over to the SD for ‘“special treatment,”
which meant execution, thus circumventing the intervention of
Protecting Powers, and as a result of this policy American, Eng-
lish, and other Allied fliers were lynched by the German civilian
population, or murderer by the SD;

b. The murder of Allied commando units, even though they
had surrendered, and informing the Protective Powers through
diplomatic channels that these troops had been killed “in combat” ;

¢. The murder of 50 fliers of the British Royal Air Force who
had been captured after escaping from a prisoner-of-war camp;

d. The murder of the French General, Mesny, who was a pris-
oner of war;

e. Forced marches of American and Allied prisoners of war
in severe weather without adequate rest, shelter, food, clothing,
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and medical supplies, resulting in great privation and death to
many thousands of prisoners.
On motion of the prosecution the defendant von Erdmannsdorft

was dismissed from this count.

DIETRICH

The indictment charges that Dietrich issued a directive that all
newspapers were to withhold from publication any mention of the
lynching of Allied fliers who bailed out over Germany. The only
evidence offered against him is a Tagesparole (daily press direc-
tive) issued by him as the Reich press chief on 28 December 1943
which reads as follows (NG-33827, Pros. Ex. 1225) :

“(2) The further material on hand regarding the cynical
utterances of our enemies on the air war is to be emphasized
with full force, thus underlining once again England’s respon-
sibility for terror methods in the conduct of the war. In so
doing, the case of the American Murder Corporation is to be
brought up once again as proof.

“Explanation to (2) * * * . In connection with the material
already on hand on this subject—among other things a new
congratulatory message of Churchill’s for the Anglo-American
terror fliers has been published—it must be established that the
war criminal Churchill will one day receive his punishment for
his historical guilt. In commenting, it must furthermore be
observed that mothing must be mentioned on the subject of
reprisals om our part, or of retalintion.” [Emphasis supplied.]

Whether or not the portion underlined [italicized] was a part
of the Daily Parole, as ordered, suggested, or approved by Dietrich,
or was appended by someone else is, in our opinion, immaterial.
The phrase is open to several constructions.

(1) That public clamor was not to be aroused to demanding
such reprisals and retaliations, or

(2) That although acts of reprisal and retaliation had occurred
or were to be indulged in, the press should keep silent on the
subject, or

(8) That a final decision had not been made whether or not
such dcts should be encouraged.

It is significant that although Himmler on 10 August 1943
ordered that the chiefs of the regular and security police and the
Gauleiter be informed that “it is not the task of the police to
interfere in clashes between Germans and English and American
terror fliers who have bailed out,” the program of lynching does
not appear at that time to have been clearly defined, or to have
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received official encouragement, and that the latter did not occur
until the early months of 1944.* There is no evidence either that
Dietrich had knowledge of Himmler’s secret order, knowledge
of any previous or prospective lynching of Allied fliers, or that
the comment in the Daily Parole had any connection with it.

The evidence against Dietrich is insufficient and inconclusive,
and he must be acquitted on count three.

RITTER

The defendant Ritter’s alleged participation in the murder of
bailed-out Allied fliers arises from his position as Foreign Office
liaison representative with the Wehrmacht. He received Keitel’s
top secret letter of 15 June 1944, in which the latter stated that
for the publication of those cases of capture by the armed forces
or the police for special treatment, that is murder by the SD, it
was necessary to clearly determine what facts should be regarded
as evidence of the criminal action, and established the following,
which was to serve also as an instruction to the commander of
the reception camp for aviators at Oberursel, namely (730-PS,
Pros. Ex. 1233) —

“* * * where an investigation disclosed that it would be
indicated to separate the offender, * * * or to hand him over
to the SD:

“(1) Strafing civilians, either individuals or crowds;

“(2) Firing on German air crews while suspended in para-
chutes after having been shot down;

“(8) Strafing regular passenger trains;

“(4) Strafing military hospitals, hospitals, and hospital
trains which are clearly marked with the Red Cross.”

Keitel stated that inasmuch as in drafting publications of such
actions, protests on the part of the enemy were to be expected,
and it was intended that in agreement with the Secret Police, the
SD, and the Ob. d. L. (commander in chief, Luftwaffe) until
further notice, prior to each publication, agreement should be
reached between the OKL West, the Foreign Office, and the SD
as to the factsz time, and form of announcement.

The Foreign Office was requested to confirm, before 18 June,
its agreement with the definition and with the intended procedure.

On 18 June Ritter telephoned the office of the Supreme Com-
mand, stating that the opinion of the Foreign Office could not
be made known before the night of the 19th, as Ritter would have
to check with Berlin. On 25 June he submitted to the Supreme

* Trial of the Major War Criminals, op. cit. supra, volume IV, page 49.
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Conmimand of the Armed Forces a draft of reply which had been
submitted to but not yet approved by von Ribbentrop who would
be absent for several days.

The draft stated that in spite of obvious objections founded on
international law and foreign politics, the Foreign Office was in
basic agreement with the proposed measure; that in the exam-
ination of the individual cases, a distinction must be made between
cases of lynching and “special treatment” by the SD; that “in
cases of lynch law” no Germany agency could be directly respon-
sible, because death would have occurred before the agency was
concerned in the matter, and the circumstances would be of such
a general nature that it would not be difficult to present the case
in a suitable manner when published; that as to “special treat-
ment” by the SD, subsequent publications would be tenable if
Germany took this opportunity to declare itself free from the
obligations imposed by international agreement which it there
still recognized; that when an enemy airman had been captured
by the armed forces, or the police, and delivered to a prisoner-
of-war camp, he thereby acquired the legal status of a prisoner
of war, and the Geneva Prisoner-of-War Convention of 27 July
1929 applied; that any attempt to disguise an individual
case by clever wording of publication would be hopeless; that the
Foreign Office was unable to recommend a formal repudiation of
the Geneva Convention; that an emergency solution would be to
prevent the suspected fliers from ever attaining the status of
prisoners of war by informing them immediately that they were
not regarded as prisoners of war, but as criminals, and delivering
them, not to the prisoner-of-war camp, but to authorities compe-
tent for the prosecution of criminal acts to be tried by special
summary procedure established ad hoc; that if, during these
proceedings, special circumstances are revealed disclosing that
this procedure was not applicable to the particular airman, indi-
vidual cases might be subsequently transferred to the legal status
of prisoners of war and sent to the reception camp.

The memorandum further stated that naturally, even this
expedient would not prevent Germany from being accused of vio-
lating treaties, nor constitute a safeguard against reprisals upon
German prisoners of war, but the proposal would relieve Ger-
many of openly renouncing international agreements or, in indi-
vidual cases, making excuses which no one would believe; that
the alleged offenses under items 2 and 3 of the proposed definition
were not legally unobjectionable, but the Foreign Office would be
willing to disregard the fact. Finally, the memorandum stated,
that the main weight would have to be placed on lynchings and
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should the campaign be carried out to such an extent that the
purpose of deterring enemy fliers was actually achieved, then the
strafing attacks by enemy fliers must be exploited for propaganda
purposes in a more definite manner than heretofore, if not for
home publicity, then certainly for the propaganda effect abroad.

On 29 June Ritter advised General Warlimont of the OKW
Operations Staff that the Minister of Foreign Affairs had ap-
proved the draft but ordered his liaison officer assigned to the
Fuehrer headquarters to present to Hitler the Foreign Office’s
attitude before the letter was sent to the chief of the Supreme
Command of the Armed Forces, and that Hitler’s approval of the
principles established by the Foreign Office must be obtained.

On 4 July Hitler issued a directive that notice be served by
radio and the press that every enemy agent shot down while par-
ticipating in attacks against small localities without war economic
or military value was not entitled to treatment as a prisoner of
war, but would be killed as soon as he falls into German hands,
but that nothing was to be done at the moment, and the measures
of this sort were only to be discussed with the legal section of the
OKW and with the Foreign Office.

Tribunal V in Case 12,* based on contemporaneous captured
documents, found that this program was actually carried out and
that the chief of the OKW issued an order stating that it had
recently happened that soldiers had protected English and Ameri-
can terror fliers from the civilian population, thus causing justi-
fied resentment, and directing that soldiers should not counteract
the civilian population in such cases by claiming that enemy fliers
be handed over to them as prisoners of war and by protecting
them; thus ostensibly siding with the enemy terror fliers.

We have considered Ritter’s explanation that the letter from
the OKW of 15 June should not have been channeled through him
but should have been sent directly to the Foreign Office, and that
he did not prepare the Foreign Office reply of 25 June which he
transmitted to the chief of the OKW, and that his typewritten
signature thereto was due to a mistake of his stenographer’s
which he corrected by striking a line through it and writing at
the head of it the word, “draft.”” An examination of the docu-
ment reveals that the typewritten signature is so erased and that
the word “draft” is so inserted in longhand. The draft, however,
discloses that it was prepared in his office, and bears one of his
file numbers. The absence of any of the usual Foreign Office
symbols indicating the section or Referat which prepared the draft

is significant.

* United States vs. Wilhelm von Leeb, et el., volumes X and XI, this series.
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Members of the armed forces of any nation who violate the
rules of war are subject to trial and punishment by enemy mili-
tary authorities either during or after hostilities. Here, however,
both the procedures and methods proposed by the Wehrmacht and
the Foreign Office were contrary to and in violation of the Hague
Rules of Land Warfare. It was the duty of Germany to protect
captured soldiers and airmen of the enemy against lynch law.
Where a captured enemy is suspected or charged with violation
of the rules of war, he has the right to be tried in accordance
with those rules. The proposals of the Wehrmacht and of the
Foreign Office violated these rights.

We do not regard Ritter as a mere messenger boy. He was
selected to occupy a position of considerable delicacy, requiring
knowledge and experience. While he did not originate this policy
of murder, he implemented it, and although he played a compara-
tively minor part, it is one which involves criminal responsibility
on his part.

We therefore find him guilty under count three with respect
to this incident.

Having learned of the execution, near Egersund, Norway, of
British fliers who had crash-landed in Norway, the British Gov-
ernment, through its Protecting Power, Switzerland, inquired as
to whether or not the reports regarding the matter were true, and
if so, whether such action on the part of the German armed
forces was based on some order or instruction of the German
High Command, calling attention to the fact that such an act
would be in violation of the rights of prisoners of war under
international law. Before the receipt of the Swiss inquiry, the
Foreign Office learned that a protest was about to be made, having
monitored a message from the British Government to its Embassy
in Switzerland. Ritter testifies that he was informed by von
Ribbentrop that a representative of the OKW would visit him
and give him written information with respect to the incident,
discuss it with him, and that thereafter Ritter should report to
von Ribbentrop.

Apparently, before Ritter discussed the matter with the OKW
it had been submitted to Hitler. The memorandum of 10 May
1943 issued by the OKW Operations Staff, states (NG—-2572,
Pros. Ex. 1221) :

“In the event that a protest should be received by the German
Government from the Protecting Power, the Fuehrer wishes
the reply to be in the following sense.”

It-was handed to Ritter personally on 11 May by Major Kipp,
who had instructions to submit the document, together with certain
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secret orders of 18 and 19 October 1942 and a summary of the
Egersund incident.

This proposed reply was a clear evasion of the inquiry. It
states: first, that enemy soldiers in uniform carrying out tasks
of an obviously military nature would be treated in accordance
with the Geneva Convention, and second, that enemy soldiers
dropped behind German lines for “treacherous sabotage purposes”
and who, judging from their appearance are not in regular uni-
form, or wear civilian clothing, or are equipped with treacherous
weapons, will, as publicly announced, be slaughtered in combat
without pardon.

Ritter made several suggested changes in the draft, the most
important of which is as follows (NG—-2572, Pros. Ex. 1221) :

“However, members of the enemy powers who infiltrate be-
hind the fighting front in order to commit insidious sabotage
acts and carry out such acts by using treacherously concealed
weapons, or are in civilian clothes, or in any other unsoldierly
manner, are not to be treated as soldiers, but slaughtered
without pardon.”

Thus, the words “in combat” were deleted. He submitted this
to the OKW on 17 May 1943, and General Warlimont suggested
that the words “camouflage clothing” be used instead of “civilian
clothing,” and noted that the words “in combat” were missing.
Ritter informed the OKW that in the event of its approval he
intended to submit the draft to von Ribbentrop who was not yet
informed of the reply planned by Ritter, and who would submit
it to Hitler for his approval before dispatch. The OKW on
20 May informed Ritter that the omission of the words “in
combat” might cause difficulties, and Ritter agreed to draw von
Ribbentrop’s special attention to this.

On 24 May Ritter informed the OKW that its request for
amendment had been complied with, and furthermore that the
words “in combat” had been added; that Hitler, after verbal
report by von Ribbentrop, had approved the note as amended. On
25 May Ritter wrote the OKW enclosing a copy of the approved
draft, and it was accordingly dispatched by the Foreign Office
under teletype instructions given by Ritter in von Ribbentrop’s
name.

Ritter explains that when Major Kipp called on him with the
Commando Order of 18 October 1942 he protested that it (the
Commando Order) was a monstrosity and a violation of interna-
tional law and of humanity; that Kipp agreed with him, stating
that this was also the view of the OKW, but that nothing could be
done because it was a Fuehrer order; that he, Ritter, deleted from
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the draft of the reply the words “in combat” because it was not
the truth; that inasmuch as in the Egersund case the British
soldiers had surrendered, he assented to its reinsertion because
the proposed reply did not answer the British inquiry as to
whether the executions had taken place, but merely their second
inquiry as to whether it had been an order or instruction of the
German High Command. He further insists that when he re-
ported to von Ribbentrop he urged him to endeavor to persuade
Hitler to withdraw the Commando Order, and that von Ribbentrop
agreed to talk to Hitler about it. He asserts that he did not know
of the secret Commando Order itself until he received a copy of it
from Major Kipp in May 1943, although he had probably heard
the OKW radio announcement of 7 October 1942,

The prosecution does not contend that Ritter had any part in
the issuance of the Commando Order or knew of its existence
prior to May 1943. It clearly appears that the unfortunate
British soldiers had been murdered in cold blood by the military
command in Norway months before Ritter had any knowledge.
It cannot be said that he had any connection with either the order
or the incident. It is likewise clear that he endeavored to have
the lying words “in combat” removed from the reply. The facts
do not establish guilt, and he is acquitted with respect to this
incident.

BERGER

The indictment charges that the defendant Berger received a
copy of the Bormann circular of 30 May 1944 regarding Allied
fliers heretofore mentioned. It is not alleged and there is no
evidence that he took any action with respect to it. Knowledge
that a erime is proposed is not sufficient. A defendant may only
be convicted because of acts he has committed or his failure to act
when it was his duty to have done so. The evidence does not
disclose that Berger had any duty to perform with respect to
such matters.

The defendant Berger is therefore acquitted as to the charge
of being a participant in the murder of Allied fliers who had
bailed out over Germany.

The indictment charges that between September 1944 and
May 1945, hundreds of thousands of American and Allied pris-
oners of war were compelled to undertake foreced marches in
severe weather without adequate rest, shelter, food, clothing, and
medical supplies; that such forced marches, conducted under the
authority of the defendant Berger, chief of Prisoner-of-War
Affairs, resulted in great privation and deaths to many thousands
of prisoners.
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The preamble of the Geneva Prisoner-of-War Convention of
27 July 1929 recites:*

“% * * yecognizing that in extreme case of war it will be the
duty of every power to diminish as far as possible the inevitable
rigors thereof and to mitigate the state of prisoners of war * * *
have decided to conclude a Convention to that end * * *.”
Article 2 of the Convention provides:

“They [prisoners of war] must at all times be humanely
treated and protected, particularly against acts of violence,
insults, and public curiosity. Measures of reprisal against them
are prohibited.”

Article 7.

“Prisoners of war shall be evacuated within the shortest pos-
sible period after their capture, to depots located in a region
far enough from the zone of combat for them to be out of
danger. Only prisoners who, because of wounds or sickness,
would run greater risks by being evacuated than by remaining
where they are, may be temporarily kept in a dangerous zone.

* * * * * * *

“Evacuation of prisoners on foot may normally be effected
only by stages of 20 kilometers daily unless the necessity of
reaching water and food depots require longer stages.”

The right of a belligerent to evacuate prisoners to avoid their
release by enemy troops is unquestioned; the duty to remove
them from combat and dangerous zones is clear. The first involves
the right of the capturing power, and the second its obligation and
responsibility toward the prisoners in order to mitigate their
fate and to provide for their safety. However, the right to
evacuate can only be exercised when it can be accomplished with-
out subjecting evacuees to dangers and hardships substantially
greater than would result if they were permitted to remain at
the place of imprisonment, even if thus they might be rescued by
the approaching enemy.

A belligerent may no more subject evacuees to mistreatment
or hunger, or otherwise endanger their lives by means of forced
marches, than he may rightfully do so under other circumstances.
When such a situation is in prospect the right to evacuate ceases.

The duty to evacuate does not exist when the dangers from
evacuation are greater than those to be apprehended if the
evacuation does not take place. The Geneva Convention requires

* Geneva (Prisoner of War) Convention of 27 July 1929; United States Army TM 27-251,
Treaties Governing Land Warfare (United States Government Printing Office, Washington,
D.C.), page 66.
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evacuation in order to insure the safety of the prisoners. Where
this objective is not attainable the duty to evacuate ceases.

The only affidavit submitted with respect to the northern evacu-
ations by any prisoner involved in the forced marches is an affi-
davit by Thurston Hunter, an English prisoner of war, who
deposes that he, with 800 British prisoners of war, was marched
from Stalag XX-A, evidently near Thorn [Torun], Poland, to
Lehrte, near Hannover, in northwestern Germany. The priva-
tions suffered and the. mistreatment inflicted, as described in this
affidavit, were extreme. However, the affidavit was received on
the condition that the affiant be produced for cross-examination.
This was not done, and no reason or excuse has been offered for
the prosecution’s failure so to do. There is no corroboration of
the affiant from any other source, and under these circumstances
the Tribunal does not feel justified in finding guilt upon this
unsupported affidavit.

The evidence with regard to the marches from Silesia through
Bohemia and Moravia into Bavaria, involving some 100,000 men,
rests upon the testimony of Meurer, von Steuben, and Detmering.
From their testimony it appears these prisoners had been pre-
viously held in Silesia and were marched from the vicinity of
Neisse and from the neighborhood of Ratibor. With minor excep-
tions the whole mass of men was marched across the mountains of
the Protectorate in January and February, and thence into
Bavaria, a distance of several hundred kilometers. The evacu-
ations were occasioned by the rapid advance of the Russian
armies. The- original plan was to evacuate them in an orderly
manner by rail toward the northwest. This became impractical
inasmuch as one of the main rail lines was under enemy fire and
the others were required for the passage of troops and supplies
to the front. Protests against the march were made by General
Detmering, prisoner-of-war commander for Military District
VIII, because of the lack of means of transportation and accommo-
dations, food, and the insufficiency of clothing in view of the below
zero temperature.

Frank, the Governor of the Protectorate, together with the
Plenipotentiary of the Wehrmacht in the Protectorate, and von
Steuben, joined in this protest because of the fear of disturbances
in the Czech population and the dangers of attempts to liberate
the prisoners, and because there was not sufficient food supplies
in the country through which they were to march. These pro-
tests were lodged with Colonel Meurer, Berger’s chief of staff,
and were communicated to the latter. Berger claims that he
brotested to Hitler but that he was without power or authority
to countermand or avoid the order, and had no facilities, even if

953718—52——29
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he had the power, to attempt any negotiations with the com-
manders of the Russian Army. He also insists that the large pro-
portion of the Russian prisoners did not desire to be turned
back to the Russian armies because of fear that they would be
punished as traitors. Ie cites two instances where it is claimed
that injured and sick Russians left in a camp under charge of
German medical orderlies were, with the medical orderlies, mur-
dered by the advancing Russians, and that news of this increased
the fears of the remainder of the prisoners.

We find it to be true that the prisoners on this march suffered
severe privations, both from the cold and from the lack of food
and other necessary accommodations. According to the testimony
of the witness von Steuben, the death of 200 prisoners was re-
ported at one time, and Meurer admits that he knew and reported
to Berger that some of the Russian prisoners had died of exhaus-
tion. There is, however, no satisfactory evidence as to the actual
losses thus sustained. No prisoner who was compelled to make
the march was called as a withess. The state of the record is,
therefore, unsatisfactory. Substantial casualties on protracted
marches are not unusual even among well fed troops, and would
undoubtedly be larger where the march is undertaken by pris-
oners of war who have long been in confinement, even though
properly cared for during that period.

Berger’s actions are not to be judged by after-acquired knowl-
edge, but by what he then knew or had reason to believe, and the
conditions with which he was then faced. That a state of emer-
gency existed is quite clear. German rail communications at
that period of the war, and particularly in the East, were greatly
disrupted. That the Russian advance was extraordinarily rapid,
and that the German front in the East was rapidly dissolving is
likewise well known. We find that he had a choice of two alterna-
tives: either to leave the prisoners to the Russian Army, or to
evacuate them by the march in question. If he left them, for a
time at least, they were bound to be in a zone of active military
operations and subjected to extreme danger.

We do not hold that they would have suffered if they fell in
the hands of the Russian armed forces, although the prosecution
has offered no evidence to the contrary. It is sufficient if Berger
honestly believed, even though it may have been unfounded, that
the prisoners were in as great, if not greater danger, if left
in their camps as those to be encountered by marching. There is
no evidence to contradict his testimony in this respect. The un-
contradicted evidence is that, to the best of his ability, food, cloth-
ing, mediecal care were furnished the prisoners, inadequate though
this was. We may have justified suspicion as to parts of his story,
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but suspicion does not take the place of evidence, and certainly
does not constitute proof of guilt beyond reasonable doubt. .

For the foregoing reasons we find that the charge against
Berger in this respect is not proved, and he must, therefore be
acquitted. i

The Mesny murder.—On 19 January 1945 the French general,
Mesny, in company with several other French general officers,
was transferred from the prisoner-of-war camp Koenigstein to
another camp. While en route he was foully murdered, and in-
formation given to the French authorities that he had been killed
while attempting to escape. The murder was according to a plan
long discussed and matured. It was an act of revenge, prac-
ticed on a helpless prisoner of war for the alleged murder of a
German general, Brodowski, by the French Maquis. It was not
a true reprisal, inasmuch as every effort was made to prevent
the world from knowing the facts of the case. It was a plain
and outrageous violation of the laws of war, inasmuch as under
the Geneva Convention prisoners of war may not be used as
subjects of reprisal,

None of the defendants assert that it was either justifiable or
excusable. Our sole task then is to ascertain what, if any, part
they. played in this disgraceful affair.

This murder originated in a Hitler order passed on by Keitel,
who was himself enraged over the reported murder of General
Brodowski by the French Maquis. According to Meurer, Berger’s
chief of staff, Keitel obtained a list of three French generals,
from whom the vietim was to be selected, either from or through
the office of the Wehrmacht Inspector for Prisoner-of-War Affairs
(General Westhoff’s agency). General de Boisse, sometimes de-
seribed in the testimony as General du Bois, was first selected.

Meurer testified that when Berger’s office first learned of the
preparatory measures which had taken place between Keitel and
General Westhoft’s office, and between the latter and the com-
mandant of the Koenigstein camp, and that these had been dis-
cussed over the telephone, he called attention to the danger that
the matter might leak out prematurely; that he called Berger’s
attention to this and the latter approved of Meurer’s suggestion
that Keitel be informed of the facts. This was done and the
suggestion made to Keitel that someone else be named. Keitel
agreed, and a new list was submitted from which General de
Boisse’s name was eliminated and that of General Mesny added.

Meurer asserts that he had informed Berger of this by mail
and that his letter being returned without comment, he assumed
that Berger had seen it. He discussed the matter with Berger
on his return, and found that he had not received the communi-
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cation, but that he approved of Meurer’s action, saying, “because
after all, there are no possibilities left.” He testifies, however,
that Berger knew of the first phase of the matter and was hor-
rified, saying that in no case would he agree to having this murder
carried out; that the first orders were addressed to Himmler, as
commander in chief of the replacement army, and to the RSHA,
with copies to Berger’s office and the Foreign Office for infor-
mation.

The witness further testified that around 12 December 1944
Berger protested to Himmler and unsuccessfully tried to see
Hitler, and informed Meurer that, “I hope Himmler will intervene
and the whole thing will die”; that when Berger returned to his
office early in January 1945, after his Christmas vacation, he felt
very optimistic and thought that the whole matter would die out,
but around 9 or 10 January, he called Meurer to him and in a
highly excitable manner wanted to know whether the prepara-
tions originally proposed for the transfer of these prisoners to
another camp had been made, from which Meurer knew that
something new had come up.

Berger testified that he first heard of the Fuehrer or Keitel’s
order about 10 November, and this from Meurer, and told Meurer
that “very well, if Marshal Keitel wants to shoot to death his
imprisoned generals, let him do it alone without us” (Tr. p.
6334) ; that in the 2 weeks which followed he, Berger, was not in
his office, having suffered a concussion after being buried in debris
as a result of a bombing raid, and that he was ill at least up to
28 November, and that when he returned he discussed the matter
with Meurer and said that he, Berger, would first talk to Kalten-
brunner, but that he was unsuccessful in this attempt; that he
tried to see Himmler, but was likewise unsuccessful until 12
December when he met Himmler at Ulm; that Himmler re-
proached him about the matter, and read him a letter from
Fegelein, Himmler’s liaison officer between the Waffen SS and
Hitler, in which Keitel was alleged to have said that he knew
Berger would try to prevent the reprisal measure against Mesny,
and that Himmler knew that Berger had sabotaged the matter.

Berger did not testify as to what he had done to sabotage it
and the documents themselves clearly show that it had not been
sabotaged, but that the matter was proceeding according to plan
and was being delayed because of an inability to decide upon the
manner in which the murder should be committed.

Berger further testified that Himmler left him abruptly, and
that he hardly had an opportunity to mention the Mesny case,
and that immediately thereafter he sent in his resignation; but
cn 18 December Himmler called him up and told him that he
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thought it over and perhaps Berger was right, and that he would
talk to Hitler personally about it, and said that he was writing
Berger a Christmas letter, and that he would hear the rest later
and Berger would be very pleased; that the Christmas letter had
reached Berger on 22 December and said that Himmler had
talked to Kaltenbrunner and that the Mesny murder would be
delayed and not carried out.

Berger further testified that on 2 January he returned from his
Christmas leave, and between 7 and 9 January Fegelein called
him on the telephone and said: “The Fuehrer is furious and
deeply embittered because the reprisal had not been carried out
in spite of his order;” that it had taken more than 3 months to
get it carried out; that he had managed to cope with obstinate
generals and that he could manage to cope with obstinate SS
generals. He states that after this talk with Fegelein, he called
up Meurer and told him that Keitel was making new efforts and
would try to carry the matter to a finish, and that he, Berger, had
to leave immediately to take over the German Volkssturm in
Thuringia and attend to other matters, and told Meurer “to look
very keenly and let me know”; that he first learned of Mesny’s
death on 25 or 26 January.

He further testified that while he did not select Mesny’s name,
nevertheless, when Meurer informed him about it, he was so
sure that efforts to have the matter stopped would be unsuccessful
that he said: “It does not matter at all whether it is one name or
another.”

The record does not bear out this claim of inactivity on the
part of the defendant and his agency as is shown in the official
documents of the Foreign Office. Von Ribbentrop apparently
learned of this plan and the part which the Foreign Office was to
play in it about 11 November 1944, He, on that date, instriucted
the defendant Ritter to inform Wagner, chief of Department In-
land II, to make sure that nothing happened in the Brodowski
matter before Himmler and the SD had agreed with Wagner
regarding the ‘“modalities” and the possible later manner of
reporting. These instructions Ritter passed on to Wagner on
12 November. :

On 13 November Wagner instructed von Thadden to arrange a
meeting between himself, Ritter, and Kaltenbrunner, which, how-
ever, did not take place. On 14 November Kaltenbrunner’s adju-
tant informed von Thadden that the meeting was probably super-
fluous because Hitler’s order had been annulled in the meantime.
This von Thadden reported to Ritter, who stated that this could
not be so because Marshal Jodl on the night of 13 November had
informed him to the contrary. Von Thadden immediately in-
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formed Kaltenbrunner’s adjutant that the information which his
office had was erroneous, and that the adjutant stated that the
Fuehrer order had not been submitted to Kaltenbrunner but to
Berger. On the same day von Thadden called Berger’s office,
found that he was ill and that only Colonel Meurer knew of the
matter. He left a message for Meurer to call him at once on the
telephone, but as the latter did not do so, von Thadden himself
called Meurer who said that strangely enough the orders had not
been sent to Berger, but to Juettner, who had asked Berger to
hold a French general, whose name was not known, in readiness
for eventual measures of reprisal, but that on 13 November Juett-
ner had informed Meurer that the Fuehrer order had been re-
scinded and that he considered the matter closed.

This information von Thadden immediately passed on to Ritter
who asked to be connected with Kaltenbrunner’s office. On 17
November Kaltenbrunner informed Wagner that he had just
received the order and asked for a discussion as he had been
instructed to contact the Foreign Office before taking action, but
inasmuch as he was compelled to leave, he asked Wagner to take
the matter up with SS Oberfuehrer Panzinger who had been
assigned to the task.

On 18 November the proposed discussion took place in which
it was agreed that Panzinger would submit the SD proposal to
the Foreign Office for comment, as Himmler had ordered that
no decision be made without approval of the Foreign Office; that
the proposed execution would take place between 27 and 30 No-
vember; the preliminary new proposal was to transfer five or six
French generals from the Koenigstein camp to another camp, each
to go in a separate automobile with an SS guard dressed in Wehr-
macht uniform. General de Boisse’s car would break down in
order to separate it from the others, thus providing an oppor-
tunity of shooting the general in the back “while attempting to
escape.”

On 28 November Bobrick informed Wagner that Panzinger had
stated various changes had been made in the program, but that
he had spoken to Meurer again and would inform them immedi-
ately, and had promised the Foreign Office a plan for the elabora-
tion of the project by the middle of that week.

On 6 December Bobrick wrote Wagner stating that Panzinger
had reported in the presence of those concerned in the matter
that he had had another detailed conference with Meurer, Berger’s
chief of staff, concerning requested modifications chiefly in con-
nection with the car question, and that Panzinger would draft his
final report before the end of the week and would so inform
Himmler,
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On 13 December Wagner reported Panzinger’s plan of action,
viz: To have the senior ranking French general put in the last
of the automobiles, as a mark of special attention due his rank;
that the cars would bear Wehrmacht insignia but be driven by
SS guards dressed in Wehrmacht uniform, and that in the course
of the journey the murder would be effected in one of two ways—
either during the drive the general’s car would be stopped at a
suitable spot and he would be killed while “trying to escape” by
well aimed shots from behind, or by using a special car which had
already been constructed for the purpose, in which the General
would sit alone in the back seat, the door would be locked to
prevent his jumping out, the windows closed, and odorless monox-
ide gas introduced into the inner compartment, a few breaths of
which would be sufficient to insure death; but that the cause of
death would be recognizable because of the coloring of the skin
resulting from the poison. Panzinger further said that his sug-
gestions should be submitted to Himmler, and a copy of it sent
to the Foreign Office.

On 16 December Bobrick reported to Brenner of von Ribben-
trop’s office, through Wagner, that the Fuehrer order explicitly
permitted various methods of execution, and the only thing that
had been fixed was the subsequent press announcement; that the
report submitted to Himmler had been signed by the chief of the
Prisoner-of-War Affairs (that is, the defendant Berger), and was
before Kaltenbrunner for his cosignature, and then it would go to
Himmler, and that Wagner’s Inland IT would receive a copy for
von Ribbentrop’s information.

On 30 December Kaltenbrunner reported to Himmler stating
that the discussion with the chief of Prisoner-of-War Affairs and
the Foreign Office had taken place as ordered, and led to the fol-
lowing proposals (giving those contained in Panzinger’s report
just mentioned) : That provision had been made for subsequent
proper attention to routine matters, such as reports, autopsy,
death certificate, and burial, and the disguise of the SS men as
soldiers of the Wehrmacht; that the press notice had been dis-
cussed with Wagner of von Ribbentrop’s office; that von Ribben-
trop desired to talk with Himmler about the matter and expressed
the opinion that it must be coordinated in every respect; and
finally, that it had been learned that the name of the man in
question, the vietim, had been mentioned in the course of various
long-distance discussions between the Fuehrer headquarters and
the chief of Prisoner-of-War Affairs, and the latter had proposed
to use another man with the same qualifications, to which Kalten-
brunner had agreed, and intended to leave the choice of the name
of the new victim with the chief of Prisoner-of-War Affairs.
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On 4 January 1945 Wagner reported to von Ribbentrop, trans-
mitting a copy of Kaltenbrunner’s report, stating that assurances
had been given that von Ribbentrop would be informed of Himm-
ler’s reply prior to the execution of the plan.

On 6 January Schmidt, of the von Ribbentrop office, wrote
Wagner that the Foreign Minister wanted to discuss the matter
with Albrecht of the legal department, to ascertain what rights
the Protecting Power would have in the matter, and to adjust the
plan accordingly; and further that the minister thought that the
announcement of the incident in the press should, as far as pos-
sible, be phrased in the same way as the notes of the occurrence
which provoked the plan, so that responsible parties on the other
side might clearly recognize the answer to their own move.

On 12 January Bobrick wrote Legation Councillor Krieger of
the legal department, informing him of von Ribbentrop’s request,
and asked that after discussing the matter with Albrecht, the
necessary information to the minister be drawn up; that allow-
ance should be made, among other things, for the possible legal
rights of General Bridoux’s commission, or those of the Interna-
tional Red Cross and other authorities, relating, for example, to
an exhumation, post mortem examination, notes to the army
information office, report to Bridoux, filing of questionnaires for
the International Red Cross, forwarding of personal effects, etc.

On 18 January Krieger of the legal department sent a report to
Bobrick on the questions involved. However, as Mesny was
murdered on 19 January, it was entirely unlikely that it reached
von Ribbentrop before the murder had occurred.

General Westhoff was called and testified that after 1 October
1944 Berger was the senior officer of the whole Prisoner-of-War
Affairs, and Keitel and the OKW were negligible factors; that
this was the purpose of handing the matter over to Berger; that
the OKW for a long time had tried to prevent prisoner of war
affairs from being handed over to Himmler; and that the only
reason why Keitel insisted that discussions with the Protecting
Power should be carried out with the Wehrmacht was because
of his fear that those powers would not deal or negotiate with
Himmler. The witness states that Berger had charge of all
camps and asserts that the defendant had complete authority to
issue orders and inflict punishments.

Berger stands in a very different position than the defendants
Steengracht von Moyland and Ritter. He was chief of Prisoner-
of-War Affairs. His jurisdiction over them was complete, and
his responsibility toward them clear and unequivocal. He excuses
himself by saying that the Koenigstein camp was not under his
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jurisdiction, but that of the Wehrmacht, and that therefore he
is not responsible for what happened.

In view of the clear and unequivocal testimony of General
Westhoff, who was in a position to know the facts, we do not
accept Berger’s story. But even if what he claims is true, his
responsibility remains the same.

General Mesny was taken from that camp to be transported to
another camp, and it is not claimed that from the time he left
Koenigstein he was under any jurisdiction other than that of the
chief of Prisoner-of-War Affairs. The transport column was in
command of one of his own officers, and another of his officers
was likewise present. His chief of staff was not only aware of
what was planned, but he participated in it and the conferences
regarding it. He consented to and approved of Meurer’s furnish-
ing Mesny’s name to take the place of that of General de Boisse.
He was informed by Meurer of the reason for the change. It
clearly appears that, notwithstanding his alleged refusal to permit
his department to have anything to do with the matter, that he
did so, and he or his chief of staff attended the conferences
between Kaltenbrunner’s offices and the Foreign Office regarding
same.

We do not credit his statement that he did not know of Kalten-
brunner’s report or did not know what proposals were made, for
on 16 December Kaltenbrunner reported to Wagner of Inland II
that the report had already been signed by the chief of the Pris-
oner-of-War Affairs, and was then on Kaltenbrunner’s desk await-
ing his signature. -

On 30 December Kaltenbrunner states (NG—037, Pros. Ez.
12,9):

“The discussions about the matter in question with the chief
of the Prisoner-of-War Affairs and the Foreign Office have taken
place as ordered, and have led to the following proposals * * *”,
being those which we have heretofore discussed.

“In the meantime, it has been learned that the name of the
man in question has been mentioned in the course of various
long distance calls between the Fuehrer headquarters and the
chief of Prisoner-of-War Affairs, and therefore the Chief of
Prisoner-of-War Affairs now proposes the use of another man
with the same qualifications. I agreed with this and proposed
that the choice be left to the chief of Prisoner-of-War Affairs.”

There was no reason why Kaltenbrunner should make this up
out of whole cloth. He did not thereby himself avoid any re-
sponsibility, inasmuch as he baldly describes the plan, the alterna-
tive murder methods which could be adopted, the fact that men
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under his own command would commit the murder, that he agreed
with Berger’s suggestion that a substitute be made for the victim
first proposed. No one suggests that Kaltenbrunner was thin-
skinned or unduly sensitive about taking human life, and hé
could gain nothing by inserting a gratuitously false statement in
his report.

But even if we were inclined to believe that Berger protested
and attempted to obtain a rescission of the order, the fact is that
his own testimony does not absolve him. When he learned early
in January that the murder was to be carried out, his own
instructions to Meurer were “to look very keenly and let me
know.” In order that no question of inaccuracy of translation can
arise, we have had the sound track rerun and his exact language
transeribed, and the translation thereof checked by two of the
official interpreters. The transcript is accurate.

Conceding that Berger gave Meurer these instructions, and
this, by the way, Meurer did not confirm, they are a far cry from
refusing to carry out the measures proposed, or from ordering
Meurer to refrain from carrying them out. Berger himself pictures
Meurer as one by nature and training an automaton, and had
Meurer received any orders from him, either not to permit or
cooperate in this nefarious scheme, there can be no question that
the latter would have unhesitatingly obeyed, particularly in view
of the fact that his chief, Berger, was no underling, but a lieu-
tenant general in the Waffen SS, whose authority over prisoners
of war exceeded that of Keitel himself; that the actual carrying
out of this callous murder was one in which Berger’s agency
took an active part is evidenced by the fact that it was his office
which reported the matter to General Westhoff, saying that Mesny
had been killed “while attempting to escape.”

The fact that Mesny was not chosen until after 30 December
1944 and that this proposal came from the chief of Prisoner-of-
War Affairs is shown from Kaltenbrunner’s report, and disposes
of the claim made by Berger and Meurer that it was not until
some 10 days later that they learned that the project had been
revived.

If Berger had any qualms about this matter he stifled them,
and not only permitted but actively engaged in the commission of
this crime. We find him guilty.

RITTER

We think the official correspondence to a large measure sub-
stantiates Ritter’s defense that his only function in this affair
was to transmit von Ribbentrop’s instructions to Wagner to see
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that nothing happened in the matter before Himmler and the SS
and the SD had agreed with Wagner about the “modalities,” and
possible later manner of reporting the affairs, and that when
Wagner tried to involve Ritter in it as being the responsible
Foreign Office official conducting it, he refused to permit himself
to be so involved. The fact remains that when he learned that
Kaltenbrunner’s office insisted that Hitler had withdrawn his
order at a time when Jodl had just informed Ritter of the oppo-
site, he insisted that Wagner not rely on Kaltenbrunner’s
assurances.

We think that Ritter so insisted because of the nature of von
Ribbentrop’s instructions which he had passed on to Wagner.
Ritter insists that he protested to Steengracht von Moyland
against this matter as being in violation of international law, and
finally received Steengracht von Moyland’s assurances that von
Ribbentrop had given his word of honor that this miserable
murder would not take place. We believe that Ritter tells the
truth.

Under the circumstances we do not see that there was anything
more he could have done. He had no access to or influence over
Hitler. He had the right to rely on what Steengracht von Moy-
land told him. He neither originated the plan nor implemented it.

STEENGRACHT VON MOYLAND

The defendant Steengracht von Moyland had and took no part in
this matter, other than in a few and possibly one or two instances,
being the channel through which some of the documents flowed.
The very important Kaltenbrunner report to Himmler of 380 De-
cember did not pass through his hands.

He testified that when he learned of the plan to murder Gen-
eral Mesny he first talked to von Ribbentrop over the telephone,
and later called upon him and protested violently against it, and
finally convinced von Ribbentrop that it was not only unlawful
but an act of folly, and obtained von Ribbentrop’s promise that
he would take the matter up with Hitler and procure a rescission
of the order. We believe him, and here again we cannot see that
_there was any further course of action which was open to him.
In fact, a careful review of the documents and other evidence
shows that the only persons in the Foreign Office, other than
von Ribbentrop himself, who did other than attempt to delay the
matter, were Wagner and perhaps von Thadden.

- We find Steengracht von Moyland and Ritter not guilty in the
matter of the Mesny murder.

Sagan murders.—The International Military Tribunal found:*

-_—
* Trial of the Major War Criminals, op. eit. supra, volume I, page 229.
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“In March 1944 fifty officers of the British Royal Air Force
who escaped from the camp at Sagan where they were confined
as prisoners, were shot on recapture on direct orders of Hitler.
Their bodies were immediately cremated, and the urns contain-
ing their ashes were returned to the camp. It is not contended
by the defendants that this was other than plain murder, in
complete violation of international law.”

Switzerland, the Protective Power, on 26 May 1944, made
inquiry of the German Foreign Office in regard to the escape
of these British officers from Stalag Luft III. On 6 June the
defendant Steengracht von Moyland, for the Foreign Office,
answered that a prelimanary note was submitted to the Swiss
Legation on 17 April concerning the escape which took place on
25 March, stating that according to the investigation nineteen
of the eighty prisoners of war who had escaped were taken back
to the camp; that the hunt still continued and investigations had
not been concluded; that there were preliminary reports that
thirty-seven British prisoners of war were shot down when they
were brought to bay by the pursuing detachment and when they
offered resistance or attempted escape anew after recapture; and
thirteen other prisoners of war of non-British nationality were
shot after having escaped from the same camp; that the Foreign
Office reserved the right to make a definite detailed statement
after the conclusion of the investigation, and as soon as details
were known, but that the following could be said: that mass
escapes of prisoners of war occurred in March, amounting to sev-
eral thousands; that they in part were systematically prepared by
the general staffs in conjunction with agents abroad and pursued
political and military aims; were an attack on the public
security of Germany; were intended to paralyze its administra-
tion, and in order to nip in the bud such ventures, especially
severe orders were issued to the pursuit detachments not only for
recapture but also for protection of the detachments themselves;
and accordingly, pursuit detachments launched a relentless pur-
suit of escaped prisoners of war who disregarded a challenge while
in flight or offered resistance, or attempted to re-escape after
having been captured, and made use of their arms until the
fugitives were deprived of the possibility of resistance or further
flight; that arms had to be used against some prisoners of war,
including the fifty prisoners of war from Stalag Luft III; that
the ashes of twenty-nine British prisoners of war have been
brought to the camp so far.

Apparently on 23 June the British Foreign Secretary made a
declaration with respect to these murders. On 26 June the Swiss
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again made inquiry of the Foreign Office and received a reply
dated 21 July that Germany emphatically rejected the British
Foreign Secretary’s declaration ; that because of alleged bombings
of civilian population and other alleged acts, Great Britain must
be denied the moral right to take a stand in the matter of the
escapees or to raise complaints against others, and the German
Government declined to make further communications in the
matter.

On 25 May Vogel on instructions from Ritter informed Lega-
tion Councillor Sethe that the Foreign Office had not yet received
a copy of the communication of the OKW dated 29 April. On 4
June, Ritter informed the Foreign Office that the day before Keitel
had agreed to the draft of the note to the Swiss Legation regard-
ing British prisoners of war, and inquired why the Foreign Office

-wanted to inform the Protective Power of the funeral beforehand,
as this information had not been requested. He also discussed the
chaining of British officers who were being transported from one
prison camp to another.

On 22 June von Thadden submitted a memorandum to the chief
of Inland II that Anthony Eden had made a statement in the
House of Commons that a decision would be made with respect
to the shooting of British prisoners who escaped from prison
camps, and that Albrecht, chief of the Foreign Office legal divi-
sion, had advised him that the British had been informed via
Switzerland that it had been found necessary to shoot several
British and other officers in the course of such activities because
of refusal to submit to orders when captured ; that nineteen other
officers who did not offer resistance were taken back to the camp,
and that further details of the fifty cases of prisoners being shot
would be submitted to the British.

On 17 July Brenner of the Foreign Office informed Ritter that
Hitler agreed to the note to the Swiss delegation regarding the
escapes from Stalag Luft III, and approved the drafting of a
warning against attempts to escape and the publication of Ger-
many’s note to the Swiss Legation, and that this warning should
be made public; that von Ribbentrop had ordered Ritter to trans-
mit Germany’s second reply to the Swiss envoy, and directed Ritter
to cooperate with the OKW in composing the warning which was
to be posted in the prisoner-of-war camps and to submit the same
to von Ribbentrop for approval; that the warning could perhaps
state that there were certain death zones where very special weap-
ons were tested, and any person found in one of these zones
would be shot on sight, and, as there are numerous such zones in
Germany, escaping prisoners would expose themselves not only
to the danger of being mistaken for spies, but of unwittingly

entering one of the zones and being shot.
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Dr. Erich Albrecht, Ministerialdirigent in the Foreign Office,
and head of its legal department, gave an affidavit relating to this
matter, viz, deposing that around 25 May 1944 at von Ribben-
trop’s order he went to Salzburg and discussed the Sagan mur-
ders with von Ribbentrop and Ritter, at the conclusion of which
he and Ritter were instructed to draft a reply note to the Swiss
delegation on the basis of the material which had been made
available by the RSHA ; that later two officials of the criminal
police appeared and submitted photostatic copies of teletype mes-
sages and reports from various police offices throughout Germany
reporting that individuals or groups of prisoners of war from the
Sagan camp had been shot while resisting recapture, or in re-
newed attempts to escape.

It was apparent to both Ritter and Albrecht that these teletype
reports were fictitious—a fact which the police officials did not
seriously dispute. Thereupon, acecording to Albrecht, after con-
ference with Ritter he drafted a reply on the basis of this fic-
titious and false information, and Ritter submitted it to von
Ribbentrop with the urgent advice, in which Albrecht concurred,
that it be not sent.

Ritter confirmed this affidavit of Albrecht except to deny that
he had anything to do with drafting or submiitting the reply.
However, Albrecht is Ritter’s witness, for whom he vouches.
Doubtless the affidavit was not prepared without thought or
without conference with Ritter or his counsel before it was sub-
mitted to the Court, and the presence of this statement in the
affidavit must represent Albrecht’s recollection of the incident
concerning the interview with the police officers and the con-
clusion that they had presented false reports, von Ribbentrop’s
instructions, and the action which Ritter took with respect thereto.
The drafting of the reply and the conference with von Ribbentrop
were important and dramatic incidents which would necessarily
impress themselves upon one’s memory, unless the Tribunal is to
assume that the murder of prisoners of war was so commonplace
an incident in the lives of both Albrecht and Ritter that no par-
ticular attention was paid to a single occurrence. This we do not
believe to be the fact, and we accept and find the fact to be as
the Albrecht affidavit deposes, viz, that after discussion with
Ritter he composed the reply note, and they jointly submitted it
to von Ribbentrop.

While it may be true that at an early stage Keitel had given
orders not to inform the Foreign Office of the Sagan murders, and
that the OKW’s “provisional communication” of 29 April 1944
was not contemporaneously delivered to the Foreign Office, the
fact remains that by 25 May 1944 Legation Councillor Sethe had
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examined and made a copy of it in the office of the High Com-
mand, so that when the note was drafted Ritter had full knowl-
edge of the fact that escaped prisoners of war had been delib-
erately murdered by officers of the German Reich, in clear vio-
lation of international law and of the Geneva Convention.

Ritter joins in with Steengracht von Moyland in his statement
that no answer was made to the Swiss Government. This is not
the fact. It clearly appears that not one but two answers were
made to the Swiss, and that the first (6 June 1944) at least was
delivered to the Swiss Minister in Berlin by Steengracht von
Moyland himself. It was this note which Albrecht drafted and
Ritter presented to von Ribbentrop.

Ritter further claims that he had no recollection of taking part
in drafting and never saw the warning against the consequences
of escape and the description of the so-called “death zone” where
every unauthorized person would be shot on sight, which was to be
posted in prisoner-of-war camps. This testimony of Ritter is
obviously untrue.

Brenner’s memorandum of 17 July relates to the second note
and the warning, and states that Ritter had been directed by
von Ribbentrop to cooperate with the OKW in composing the
warning, and to submit it to the Foreign Minister for approval,
and had made suggestions with respect to the wording of the
“death zone” clause. It bears the notation, “Submitted, Ambas-
sador Ritter.”

On 5 August 1944 Ritter wrote to Albrecht that the “enclosed
version of a warning has now been approved by the Reich Min-
ister for Foreign Affairs and the OKW;” that the OKW was then
engaged in translating it, and when completed it would be given
to the prisoner-of-war sections of the OKW for distribution to the
camps; that “the Foreign Office has not yet communicated the
warning to the Swiss Government, which must coincide with the
time of the posting of the warning in the camps; the draft of the
note to the Swiss was to be submitted to Ribbentrop for approval.
in advance, so that it could be dispatched as soon as possible after
the warning has been posted.”

On 21 July 1944 the Foreign Office delivered to the Swiss Gov-
ernment a second note stating that the Foreign Office refused to
further communicate about the matter on the pretense of Eden’s
speech of 23 June in the House of Commons. This was an
infantile proceeding which, of course, deceived no one.

It does not appear, however, that the proposed note mentioned
in Ritter’s memo to Albrecht of 5 August was ever sent, and
there is no evidence that the warnings were ever posted. It is a
fair inference that the German Government concluded that its
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ostrich-like note of 21 July had enabled it to withdraw with what
it hoped to be some shreds of dignity, from an unspeakable situ-
ation which it could not maintain, and which it could not afford
to have bared to the civilized world; and therefore, the proposed
note was not sent, the warnings remained unposted, and a veil
was dropped over the whole matter.

While Steengracht von Moyland was not as close to the situ-
ation as Ritter, nevertheless it was he who, as the responsible
leading official of thé Foreign Office, second only to von Ribben-
trop, delivered at least the first note to the Swiss delegation.

It is altogether likely that he delivered the second message,
inasmuch as that was one of his admitted official functions. He tes-
tified he had had no “clear recollection” of the Foreign Office direc-
tors’ meeting of 22 June 1944 at which was discussed both Eden’s
speech and Albrecht’s statement that the British had been in-
formed, through Switzerland, that several escaped British and
cther fliers had been shot, and that further details respecting the
fifty cases of shooting would be submitted to the British.

We note that the phrase “clear recollection” is used both in
the question propounded by Steengracht von Moyland’s counsel
and in his answer. We believe that this indefinite phrase was
used advisedly for the purpose of avoiding discussion of details,
and that Steengracht von Moyland, while perhaps not having a
mirror-like recollection, in fact remembered it in substantial
detail.

In discussing Reinhardt’s statement that “such occurrences as
in camp Sagan in which fifty officers were shot after having
made an attempt to escape are extremely regrettable,” Steen-
gracht von Moyland said: “We all regretted this extremely, and
it was a terrible crime.”

In a matter as important as this, involving the inevitable reper-
cussions in neutral as well as enemy nations, it is unbelievable
that a state secretary would deliver a note so patently lame with-
out making some inquiry about the matter, and it is extremely
unlikely that Albrecht or Ritter would not have informed him not
only that the justifications for the shooting were fictitious, but
their misgivings about the terms of the note as well.

A man of ordinary intelligence would recognize that this was
an attempt to cover up an incident which could not bear the light
of day. We are convinced that Steengracht von Moyland delivered
the note of 6 June 1944 to the Swiss Government, and that he
was informed of the actual facts.

The murder of these unfortunate escapees was due to one of
the savage outbursts of Hitler. That it was a crime of insensate
horror and brutality, then not a novelty in the operations of the
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Nazi government, and that it violated every principle of the
Geneva Convention, is unquestioned. No defendant does other
than condemn it, and each disclaims any guilty connection with it.

Steengracht von Moyland had no part in either the issuance of
the order or its execution. The murders were long-accomplished
facts before he knew of them.,

However, under the Geneva Convention and Hague Regulation
(Art. 77, Geneva Convention [Prisoners of War], 1929, and Art.
14, Hague Regulation [Annex to Convention No. IV, Laws and
Customs of War on Land], 1907), Germany was under the duty
of truthfully reporting to the Protecting Power, the facts sur-
rounding the treatment of prisoners of war, and of the circum-
stances relating to the deaths of such prisoners. To make a false
report was a breach of its international agreement, and a breach
of international law. The detaining powers’ duty to report the
facts was intended to prevent the very kind of savagery upon
helpless prisoners which took place in the Sagan incident.

If a belligerent can starve, mistreat, or murder its prisoners of
war in secret, or if it can, with impunity, give false information
to the Protecting Power, the restraining influence which Protect-
ing Powers can exercise in the interests of helpless unfortunates
would be wholly eliminated. Thus, the duty to give honest and
truthful reports in answer to inquiries such as were addressed
by the Swiss Government is implicit.

The_false reports which Ritter helped draft and which Steen-
gracht von Moyland transmitted, stupid and inept as they were,
were intended and calculated to deceive both the Protecting Power
and Great Britain, and at least give a color of legality to what
was beyond the pale of international law.

The inquiries from the Protecting Power regarding the treat-
ment of and fate of prisoners of war, addressed to the German
Government both by necessity and by diplomatic usage, were
addressed to the Foreign Office. The reply of the German Gov-
ernment to the Protecting Power of necessity and by diplomatic
usage came from the Foreign Office.

Steengracht von Moyland and Ritter must each be held guilty
of the crime set forth in paragraph 28c of count three of the
indictment.

_Allied commando murders—The record fails to disclose that
Steengracht von Moyland had either knowledge, part, or com-
plicity in these murders other than possibly to receive and pos-
sibly to transmit to the Protecting Power of Switzerland the
answering note already discussed with respect to the defendant
Ritter. Steengracht von Moyland testified that he did not see the
teletype in question or have anything to do with its transmission

963718—52——30
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to the Swiss Legation. This was not an unimportant matter. It
involved an official communication to a Protecting Power of at
least a prospective clear violation of international law, and it
would be strange if it had not been brought to the attention of
the State Secretary.

But even if we felt impelled to reject his testimony, our con-
clusions with respect to his guilt would be the same. Steengracht
von Moyland did not originate the Commando Order; he had
nothing to do with the murders committed pursuant to it. There
is no evidence indicating that he had earlier knowledge of their
commission ; he was not a party to nor did he have knowledge of
either Ritter’s or von Ribbentrop’s activities concerning the
formulation or drafting, or of the conference between Ritter and
the Wehrmacht or von Ribbentrop and Hitler. He merely received
his orders from von Ribbentrop through Ritter to transmit to
the Swiss delegation a verbal note already prepared by others,
stating the German Government’s position and proposed action
with respect to members of Allied commandos found within Gep-
man lines under certain specified conditions. The note states no
facts or does not refer to the Egersund incident.

Steengracht von Moyland should be and is acquitted of com-
plicity in the crimes charged in paragraph 28b of count three.

LAMMERS

On 4 June 1944 the defendant Lammers, as Reich Minister and
Chief of the Reich Chancellery, transmitted to the Minister of
Justice, Thierack, a Bormann secret circular of 30 May, stating
that no police measures or criminal proceedings were invoked
against German civilians who participated in lynching of Ameri-
can and English aircraft erews who had bailed out.

Lammers informed Thierack that Himmler had given these
instructions to his police leaders and asked Thierack to consider,
“how far you want to instruct the courts and district attorneys
with it.” There is no substantial difference between [057-PS, Pros-
ecution] Exhibit 1230 and [636-PS], Lammers Exhibit 55.

Lammers asserts that he thought that Bormann’s circular dealt
only with past events, and that he called the matter to the atten-
tion of the Minister of Justice in order to engage his interest and
thus prevent further lynchings which might arise because of lack
of prosecution, and left it to the discretion of the Minister as to
what should be done.

While admitting that lynch law may not be tolerated by a
civilized state, the defendant insists that in time of emergency,
because of the indignation and consternation of the civilian popu-
lation, official means failed and that the government had no reason

462

PURL: https://www.legal-tools.org/doc/eb20f6/



and no right to sacrifice its own public executive officers in order
to protect the lives of murderers. He insists that he transmitted
this circular to Thierack on Hitler’s orders.

We do not believe and do not accept either the explanation or
the justification or excuse. If the defendant referred only to past
events his letter would have no significance, because from Bor-
mann’s circular it is apparent that no proceedings had been
taken, and therefore there was no reason to inform Thierack.
That Thierack did not so regard Lammers’ communication is
apparent from his handwritten note thereon, that “such cases are
to be submitted to me when they arise” for examination of the
question of quashing.

We find that Lammers wrote Thierack in order to advise him
of the policy which had been adopted, to assure him that it was
officially authorized, and that he might accordingly conduct the
policy of his department in the future.

Lammers was not a mere postman, but acted freely and without
objection as a responsible Reich Minister carrying out the func-
tions of his office. We find that Lammers knew of the policy,
approved of it, and took an active, consenting, and implementing
part in its execution. We find him guilty on count three in
connection with this incident.

VON WEIZSAECKER AND WOERMANN

On 4 May 1940, von Weizsaecker received notice from Keitel
informing him of the report from the commander of Norway that
German forces had encountered many troop contingents consisting
of Norwegians, Finns, Danes, and Swedes which had crossed the
Swedish border on 1 May and were armed with heavy and light
machine guns, and that by the Fuehrer’s orders it was intended to
treat non-Norwegians found in such units as guerrilla fighters
and shoot them according to martial law; that the Swedish Gov-
ernment was to be informed of this intention, as manifestly this
is a direct support of German enémies.

Keitel further mentioned certain Norwegians who had already
been pushed back across the Swedish borders and later returned
to Norway. Von Weizsaecker directed Woermann to wire in-
structions to Stockholm, Copenhagen, and Helsinki.

Von Weizsaecker attempts to defend these measures as justified
by international law in that certain groups had abused the neutral
borders of Sweden by crossing back and forth whenever they
desired to indulge in hostilities.

In his brief he relies upon the provisions of Article 2 of the
Hague Convention [No. V] of 1907 respecting the rights and
duties of neutral powers and persons in case of war on land,
which is to the effect that:
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“Belligerents are forbidden to move troops or convoys of
either munitions of war or supplies across the territory of a
neutral power.”

This, however, constitutes no defense or justification for the
murder of soldiers of a belligerent, whether they be of its own
nationality or are volunteers from another country, or for depriv-
ing them of the status of prisoners of war and the protection
afforded by the Geneva Convention.

It was the duty of Sweden to protect its neutrality, but it could
not be compelled to perform that duty under German threat to
murder prisoners of war who had crossed the Swedish borders into
Norway.

Article 17 of the same Convention contains two pertinent pro-
visions. First, that a neutral cannot avail himself of his neu-
trality if he commits hostile acts against a belligerent, particu-
larly if he voluntarily enlists in the ranks of the armed forces
of one of the parties; and second, that the neutral who thus
loses that status in so doing does not forfeit the right to be treated
as a lawful belligerent. If captured, he is entitled to be treated
as a prisoner of war.

The article continues:

“In such a case the neutral shall not be more severely treated
by the belligerent against whom he has abandoned his neu-
trality than a national of the other belligerent state could be
for the same act.”

The assertion of the defense that Germany had the right to
assume that the Norwegian Government, an occupied country, had
not violated its obligations toward the friendly neutral Swedish
Government, and therefore that these bands, regardless of whether
or not they were composed of Norwegians or non-Norwegians,
did not belong to the regular Norwegian Army is wholly gratu-
itous and without substance.

Neither Hitler, Keitel, nor apparently von Weizsaecker were
at all concerned with this phase of the matter. The real purpose
of the measures, as disclosed by the memoranda, was to “make
the Swedes more compliant with regard to the question of transit
of raw materials.”

We do not hold that those engaging in guerrilla warfare are
entitled to the protection of the Geneva Convention. It has been
decided and we deem properly by Tribunal V in Case 7 (the
Hostage case) * that they are not. Nor do we suggest that Ger-
many could not, with entire propriety, call attention to Sweden’s

® United States va. Wilhelm List, et al., volume XI, this series.
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and Finland’s alleged failure to protect their respective neutrality.
However the German action here involved was not based on this
principle of international law. Neither Hitler, the High Com-
mand, nor apparently the Foreign Office were interested in the
question as to whether the men were actually guerrillas, but ex-
pressed the intention to arbitrarily class non-Norwegians as such
without regard to the provisions of the Hague Convention of 1907,
Articles 1 and 2. The only claim was that they had been found
in armed units which had crossed the. Swedish border into
Norway.

There was and is no justification or excuse for the action in
question, and the measure was clearly a violation of international
law and of the Hague and Geneva Conventions.

As ordered by von Weizsaecker, the Foreign Office representa-
tives in Finland and Sweden transmitted the message which von
Weizsaecker had directed, and the replies of these governments
are found in [Woermann 160], Woermann Exhibit 103, book 5-~C.

The note of the Finnish Government merely dealt with the
charge that it had failed to fulfill its duties as a neutral, and
contains the somewhat sardonic statement that “to judge from
the recent events in Norway, no one will have the desire any
longer to expose himself [to] risk there.”

The first reply note of the Swedish Government merely asserted
its intention to investigate and to protect its neutrality. The
second communication informed the Foreign Office that its investi-
gation discloses that only ten persons had crossed the Swedish
border on 1 March, and that further investigation and report
would be made, and urgently requested that the notified German
measures be not carried out for the time being.

These notes can hardly be said to be a recognition that the
German action was in accordance with international law.

In the Woermann brief it is suggested that the non-Norwegians
were irregular volunteers, because the German Government had
to assume that Sweden had fulfilled its duty as a neutral and had
not permitted recruiting within the borders, and therefore, irre-
spective of whether these men carried weapons, openly wore
insignia recognizable from a distance, or otherwise complied
with the provisions of Article 1 of the Hague Rules of Land
Warfare, they were guerrillas because they were not organized
on the soil of Norway.

The Hague Convention imposes no such limitation, nor does it
recoghize any such exceptions. If a belligerent may grant or
refuse prisoner-of-war status to members of enemy forces because
in its judgment the prisoner had not been lawfully inducted into
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the enemy army, the very purpose of the provisions of the Hague
Convention would be defeated.

It is to be remembered in this case that neither Woermann nor
von Weizsaecker admits that the proposed action was unlawful,
but each attempts to justify and excuse the same.

There is no proof, however, that these threats were actually
carried out. Threats to commit unlawful acts do not, per se,
constitute violations of international law.

Therefore, those actions of von Weizsaecker and Woermann
cannot be the basis of a finding of guilt, but they may be con-
sidered in determining the weight to be given their protestations
of lack of sympathy for and desire to sabotage other unlawful
acts of the Nazi regime.

Depriving French prisoners of war of a protecting power.—
On 1 November 1940, Ritter transmitted to the Foreign Office a
memorandum stating that he had informed General Jodl of
Hitler's determination to have the United States removed as the
Protecting Power for French prisoners of war. This was initialed
by von Weizsaecker.

On 2 Noevmber, Albrecht, Chief of the Foreign Office Legal
Department, wired the German embassy at Paris that the Fuehrer
had issued instructions that in the future the French were them-
selves to act as the Protecting Power for French prisoners of
war, and directed Abetz to take up discussions with Laval with
the following objectives:

(1) That the French take over protection of their own pris-
oners of war, and

(2) That it explicitly state to the United States that its activ-
ities as a Protecting Power were finished, and finally,

(8) That Laval be informed that Scapini would suit Germany
as Plenipotentiary for prisoner-of-war matters, and that he be
directed to visit Berlin for discussion of details.

This teletype was initialed by Ritter, von Weizsaecker, and
Woermann.

On 3 November, Abetz wired the Foreign Office that Laval
had been so informed and that the Vichy government was imme-
diately informing the United States that it was no longer recog-
nized as a Protecting Power for French prisoners of war, and
further that Scapini had been requested to see Marshal Petain
on Tuesday to be officially informed of his intended duties and to
prepare for the journey to Berlin. This reply was received by
von Weizsaecker.

Woermann asserts that “after direct relations have been taken
up between Germany and France, a Protecting Power is no longer
needed,” and that these matters could be regulated between them
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and Scapini. He asserts that Scapini’s appointment instead of
leading to a deterioration of the conditions of the French pris-
oners of war, improved it. We greatly doubt that the French
action was voluntary. Hitler had decided what they should do.
The Foreign Office told :Abetz to see that the French complied,
and within 24 hours the matter was consummated.

Matters of such importance are not consummated with that
degree of speed between foreign powers who are each free to act
and consider. However, the prosecution has offered no evidence
that by reason of the change the conditions and treatment of the
French prisoners of war deteriorated, and in the absence of such
proof, this incident cannot form the basis of a finding of guilt.

Murder of captured British soldiers.—On 14 February 1941 the
United States as Protecting Power made inquiries as to the cir-
cumstances under which six British soldiers were captured and
then shot in the forest of Dieppe.

A memo from the office of von Ribbentrop, initialed by von
Weizsaecker, directs Legation Councillor Albrecht to ascertain the
facts, stating that he was of the opinion that the note should be
“rejected in the sharpest terms.”

Albrecht made written inquiry of the Wehrmacht prisoner-of-
war department. Here the record ends. Whether the Wehrmacht
replied, and what response the Foreign Office made to the United
States Government, whether the Foreign Office ever even acted on
the facts, or rejected the note, are all wholly unknown.

Conviction cannot be based on such a record.

Allied commando murders—Although the indictment charges
von Weizsaecker and Woermann with informing the Protecting
Power that members of the Allied commandos murdered after
surrender had been killed “in combat,” no evidence was offered
in support of this specification. At the time each had assumed
assignments as Ambassadors abroad.

- These defendants should be and are acquitted of complicity in
these crimes.

COUNT FIVE—WAR CRIMES AND CRIMES AGAINST HUMANITY;
ATROCITIES AND OFFENSES COMMITTED AGAINST CIVILIAN
POPULATIONS

The indictment alleges that the defendants von Weizsaecker,
Steengracht von Moyland, Keppler, Bohle, Woermann, Ritter,
von Erdmannsdorff, Veesenmayer, Lammers, Stuckart, Darré,
Meissner, Dietrich, Berger, Schellenberg, Schwerin von Krosigk,
Rasche, Kehrl, and Puhl, from March 19388 to May 1945, com-
mitted war crimes and crimes against humanity in that they par-
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ticipated in atrocities and offenses, including murder, extermina-
tion, enslavement, deportation, imprisonment, killing of hostages,
torture, persecutions on political, racial, and religious grounds,
and other inhumane and criminal acts against German nationals
and members of the civilian populations of countries and terri-
tories under belligerent occupation of, or otherwise controlled
by Germany, and in the plunder of public and private property,
wanton destruction of cities, towns, and villages, and devastation
not justified by military necessity.

It is alleged that the Third Reich embarked upon a systematic
program of genocide aimed at the destruction of nations and
ethnic groups within the German sphere of influence in part by
murderous extermination and in part by elimination and suppres-
sion of national characteristics with intent to strengthen the
German nation and the so-called “Aryan” race at the expense of
such other nations and groups by imposing Nazi and German
characteristics upon individuals selected therefrom, and by the
extermination of “undesirable racial elements”; that portions of
the civilian populations of occupied countries, especially in Poland
and the occupied eastern territories, were compelled by force to
evacuate their homesteads which were sequestered and confiscated
by the Reich and their properties, real and personal, were treated
as revenue of the Reich, and the so-called “ethnic Germans” were
resettled in such lands; that German racial registers were estab-
lished and legislation enacted defining these classes of “ethnic
Germans” and other nationals of occupied territories and the
puppet and satellite governments eligible for Germanization ; that
subsequent acquisition, in some instances of German citizenship,
was compelled, and individuals who were forced to accept such
citizenship or upon whom such citizenship was conferred by
decree became amenable to military conscription, service in the
armed forces, and other obligations of citizenship; that failure
to fulfill these obligations resulted in imprisonment or death, and
the forced Germanization constituted the basis for such punish-
ment; that those classes of persons deemed ineligible and those
individuals who refused Germanization were deported to forced
labor, confined in concentration camps, and in many instances
liquidated; that in the occupied territories the use of judicial
mechanisms was a powerful weapon for the suppression and
extermination of all opponents of the Nazi occupation and for
the persecution and extermination of “races’; special police tri-
bunals and other summary courts were created in Germany and
in the occupied territories, and subjected civilians of these occu-
pied countries to criminal abuse, and denial of judicial and penal
process ; that special legislation was enacted providing summary
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trial by these special courts and invoking the death penalty or
imprisonment in concentration camps for all members of the
civilian population of the occupied territories suspected of oppos-
ing any of the policies of the German occupation authorities ; that
persons who committed offenses against the Reich or the German
forces in the occupied territories were handed over to the police
and taken secretly to Germany for trial and punishment, without
notification to their relatives of the disposition of the case; that
certain classes of civilians in the occupied territories deemed
politically, racially, or religiously undesirable if suspected of
having committed a crime were deprived of all legal remedy and
turned over to the Gestapo for summary treatment, all for the
purpose of creating a reign of judicial terror in the oceupied
countries in order to suppress all resistance and exterminate un-
desirable elements; that in the Reich program of “pacification”
of the occupied territories through terrorism, the arrest, impris-
onment, deportation, and murder of so-called hostages was
effected, and Jews, alleged Communists, “asocials,” and other
innocent members of the civilian population not connected with
any acts against the occupying power, were taken as hostages
and, without the benefit of investigation or trial, were summarily
deported, hanged, or shot; that they were executed or deported
at arbitrarily established ratios for attacks by persons unknown
on German installations and German personnel in the occupied
territories; that through recruitment drives in the occupied ter-
ritories and puppet and satellite governments, SS units were
organized and SS recruits obtained, often by compulsion from
among prisoners of war and the nationals of those countries, and
assigned to the Waffen SS military divisions, the administration
of the SS concentration eamp system, and specially constituted
penal battalions; that these units engaged in the commission of
atrocities and offenses against the civilian populations of occu-
pied and satellite countries; that anti-Jewish activities with each
aggression were extended to the incorporated, occupied, or other-
wise controlled German-dominated countries; that Austrian,
Czechoslovakian, Polish, and other nationals of Jewish extraction
were deprived of their civil rights and their property confiscated,
tens of thousands thrown into concentration camps and tortured,
and many of them murdered; that these measures were followed
by barbarous mass killings of people of Jewish extraction and
other foreign nationals in the occupied territories in which hun-
dreds of thousands of men, women, and children were extermi-
nated; that the early program for driving out the Jews as pauper
emigrés was supplanted in 1942 by a program for the evacuation
of eleven million European Jews to camps in eastern Europe for
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ultimate extermination ; that they were to be transported to these
areas in huge labor gangs, and there the weak were to be killed
immediately, and the able-bodied worked to death, and thus mil-
lions of people of Jewish extraction from Austria, Czechoslovakia,
Poland, France, Belgium, the Netherlands, Denmark, Norway,
Hungary, Bulgaria, Yugoslavia, Rumania, the Baltic states, the
Soviet Union, Greece, Italy, and also from Germany were de-
ported to the eastern extermination areas and murdered.

In addition to these general charges, the indictment alleges
the commission of certain specific acts connected with the general
program which, it is alleged, were committed by various of the
defendants as principals, aiders, cooperators, or abettors. These
we will deal with later.

Persecution of the Jews.—No chapters in the history of the
world are more black and bloodstained than those which portray
the fate of the Jews of Germany and of all Europe which came
within the sphere of German domination. The story of all dic-
tators is a selection of some nation, some class, some ideology
upon whose shoulders all the woes, alleged and real, may be
lodged. Invariably those selected are less able to combat the
propaganda of hate. Promises of better conditions are never
alone sufficient to arouse the masses to the necessary emotional
pitech which will make them the willing subjects of the dictator’s
will. Not only must they become receptive to such ideas and
themselves feel the flames of hate toward someone or some class,
but the propaganda and incitement must ever blow the flames
higher, whiter, and hotter.

It makes little difference whether the subject of mass hate be
a political party, race, religion, class, or another nation. The tech-
nique is the same, the results are identical, and the hate thus
engendered inevitably brings on resistance and in the end ruin
upon those who start and participate in it.

Hitler made the Jewish persecution one of the primary sub-
jects of his policy to gain and retain power. As the years went
by the more intensely did he and his adherents throw fuel upon
the fire. It was never permitted to die down. It infected the
high and the low; it made itself felt in the minds and hearts of
men who should and did know better. It would, of course, be a
mistake to say that every German became a convert to this doc-
trine. The record is clear that many did not, but unfortunately
they were comparatively few and their voices were not heard or
heeded. Some who knew better and who were not swept away
by propaganda were alive to the possibilities of increasing their
own fortunes and enhancing their position by taking advantage
of this horrible persecution and calmly and callously gave lip
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service to these pogroms and sought to enrich themselves from
the misfortunes of its victims.

The persecution of Jews went on steadily from step to step and
finally to death in foul form. The Jews of Germany were first
deprived of the rights of citizenship. They were then deprived of
the right to teach, to practice professions, to obtain education,
to engage in business enterprises; they were forbidden to marry
except among themselves and those of their own religion; they
were subject to arrest and confinement in concentration camps,
to beatings, mutilation, and torture; their property was confis-
cated; they were herded into ghettos; they were forced to emi-
grate and to buy leave to do so; they were deported to the East,
where they were worked to exhaustion and death; they became
slave laborers; and finally over six million were murdered.

As country after country fell under German occupation or
control, or was forced to do the will of the Third Reich, its
Jewish citizens became subject to the same measures of horror.
It is a record of shame and degradation to every German and
to the German nation. These crimes were planned by Germans,
ordered by Germans, committed by Germans under a government
which the German people willingly chose and which, to a large
degree, they enthusiastically supported—at least as long as it
was crowned with success.

The property of which the Third Reich robbed the Jews was
used, and was planned to be used, for the purpose of rearmament
and aggression. When the rearmament program and the other
financial measures had practically bankrupted the Third Reich,
the start of a disastrous inflation was in sight, and Goering at
a conference stated:

“Physical tasks. The assignment is to raise the level of arma-
ment from a current index of 100 to one of 300.

“This goal is confronted by almost insuperable obstacles
‘because already now there is a scarcity of labor, because factory
capacity is fully utilized, because the tasks of last summer
exhausted our reserves of foreign currency, and because the
financial situation of the Reich is serious and even now shows
a deficit. In spite of this, the problem must be solved.

“Finances. Very critical situation of the Reich Exchequer.
Relief initially through the billion (milliarde) imposed on
Jewry, and through profits acecruing to the Reich in the Aryani-
zation of Jewish enterprises.”

_ A mad race ensued in which people of every class of German
society joined; farmers, bankers, big and little businessmen
eagerly sought to pick up Jewish property at a fraction of its
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value. The German people looked on with general complacence
upon all of these measures which finally ended in the deportation
of the victims and their being herded into the camps of death.
There is no excuse or justification for any man who took a con-
scious or consenting part in the measures which constituted these
abominable and atrocious crimes, and it is immaterial whether
they originated or executed them, or merely implemented them,
justified them to the world, or gave aid and comfort to their
perpetrators.

The very immensity of this mass murder staggers the imagina-
tion and tends to blunt a realization of its horror. But we can
gain some idea of it from the fact that from the one camp of
Auschwitz over 33 tons of gold from the teeth of the victims and
rings from their fingers were sent to the Reich Bank.

Foreign Office knowledge of the fate of the Jews in the East.—
With typical German thoroughness, not only was the campaign
of murder and extermination of Jews in Poland and Russia car-
ried on, but detailed reports were made of these horrible measures.
The Foreign Office regularly received reports of the Einsatz-
gruppen operations in the occupied territories. Many of these
were initialed by von Weizsaecker and Woermann. They revealed
the clearing of entire areas of the Jewish population by mass
murder, and the bloody butchery of the helpless and innocent;
the shooting of hostages in numbers wholly disproportionate to
the alleged offenses against German armed forces; the murder of
captured Russian officials and a reign of terrorism carried on
with calculated ferocity; all told in the crisp unimaginative lan-
guage of military reports.

All this is described in detail in the judgment rendered in Case
9% and it is unnecessary to repeat it again. It suffices to say
that many hundreds of thousands of innocent people were mur-
dered without reason or excuse, without trial or opportunity to
establish their innocence, and beyond question the Jewish popula-
tion was the particular object of these murder campaigns.

The prosecution, however, does not contend that the defendants
implemented or initiated the crimes committed by the Einsatz-
gruppen but that they had knowledge of them and they made no
objections to their commission. Here the Foreign Office had no
jurisdiction or power to intervene. They were in the most part
carried on in an area which was still under the jurisdiction of
the Wehrmacht. How a decent man could continue to hold office
under a regime which carried out planned and wholesale bar-
barities of this kind is difficult to understand, but there is no evi-

* United States vs. Otto Ohlendorf, et al., Einsatzgruppen case, volume IV, this series,
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dence of participation on the part of the defendants Woermann and
von Weizsaecker.

What is of importance in this case, however, is that the facts
disclosed by the records of these crimes disposes of the claim
of ignorance of final solution and of the purpose of the deportation
of the Jews to the Fast. Knowing as they did what happened to
the Jews when they came under the control of the SS, Gestapo,
and police, we find ourselves unable to believe that these defend-
ants had any idea that these deportations ended in anything but
the death of these deportees through exhaustion from overwork,
starvation, or mistreatment, and by mass murder. The defend-
ants are not men of only ordinary intelligence and understanding.
They are educated and trained to official life and experienced in
the evaluation of policy, and the motives and acts of parties,
officialdom, and of nations, and wholly accustomed to read between
the lines of restrained or apparently innocuous language, and
from it extract the meaning lying behind the words.

The defendant von Weizsaecker’s statement that he thought
Auschwitz was merely a camp where laborers were interned, we
believe, tells only part of what he knew and what he had good
reason to believe. He had access to what was publicly broadcast
by the outside world of what was going on there. He was kept
informed by his contacts with the Wehrmacht, and the opposition,
and with the office of Admiral Canaris, and he knew what hap-
pened to the Jews of Poland, of the Baltic states, and of the
occupied territories of Russia. Unless he thought that ravening
wolves had overnight become meek lambs, he must have realized
what the end would be.

It is possible, but we think unlikely, that he was not informed
of the exquisite techniques of murder developed in this camp, but
that he knew the deported were marked for slave labor and death
we have no doubt. This is clearly indicated by the testimony of
his own son, Karl von Weizsaecker, and by the testimony of a
number of other of his own witnesses, and particularly among
those of his Foreign Office associates who, with him, claim that
they were members of the underground movement against the
Hitler regime. We may mention von Schlabrendorff, Bruns, von
Etzdorf, and von Bargen.

Karl von Weizsaecker testified as follows (ZT7. pp. 10028—
10030) :

“Q. During the war did you also talk to your father about
the deportation of Jews and other atrocities?
“A. Yes, partly we talked about it generally and partly we
discussed specific cases.
“@. Did you and your father know then that the Jews were
being killed?
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“A. Of course, one knew that. The big difficulty was that
it was known that such things were happening but that one
did not know where and how it happened.

* * * * * * *

“Q. Did your father never consider helping the Jews by
open contradiction, that is, by protesting publicly against
Hitler’s anti-Semitic policy? »

“A, Well, we discussed that, too, and I can tell you exactly
what my father’s opinion was on that point. He said, ‘If one
did that, one would become a martyr, but one would certainly
not help the Jews by doing it.” ”

An example of what happened to the Jews is graphically por-
trayed in the testimony of Jeanette Wolfe. Her husband was sent
to Buchenwald, never again to be heard of. Of her children, the
son was shot in the concentration camp Stutthof; her third
daughter was sent to Ravensbrueck and vanished; her second
daughter has survived, but with shattered health; her adopted
daughter, a mere child, was one of a shipment of 2,000 children
who in 1943 were loaded in open trucks in weather 40° below
zero, never again to be heard of. In Auschwitz her brother, his
wife, one daughter, two sons-in-law, and their three children, nine
cousins, one uncle, and one aunt, were exterminated. Mrs. Wolfe’s
husband was first sent to a concentration camp after the Crystal
Week pogrom in 1938, and she herself, with 1,350 other Jews
from the Dortmund area, was deported to the KEast in the begin-
ning of 1942, and with Jews from Latvia, Poland, Hungary,
Czechoslovakia, and Byelo-Russia, was sent to a concentration
camp at Riga. The food there was barely sufficient to maintain
life, but not enough to enable the victims to work. If the suf-
ferers became too weak for labor, they were sent away in “Ascen-
sion” squads, together with the old and the children. The men
were worked to death in the stone quarries; the women were
shorn of their hair, which was clipped from their heads and
shipped away to be made, allegedly, into ropes.

The witness, Philipp Auerbach, a Jewish-German chemist, fled
from Germany to Belgium in 1934, but when that country was
overrun, fled to France. On its fall he was captured and sent by
the Gestapo to Berlin, thence to various concentration camps, and
finally in 1943 to Auschwitz. He testified that it was common
knowledge that those who were transported there would be sent
to the “ovens.” This was known as early as 1941 in Berlin. He
did not become a victim because of his chemical knowledge, but
was branded with the number 188869 and put to work in the
camp combating vermin and delousing the buildings in the camp.
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This camp was used largely for foreign Jews, and the Hungarians
commenced to arrive toward the end of 1943 and early 1944; of
over 50,000 Jews deported from Greece, less than 100 survived;
transports came from France, Belgium, Holland, and other coun-
tries wherever, to use his own language, the “German boot” was
planted ; on arrival the question was asked, “Which of you cannot
work ?”’; those who said they could not were immediately thrown
like cattle into trucks and hauled away to the gas chambers; that
an SS Oberfuehrer took little children and dashed their brains
out against the walls of the station. The victims’ clothes were
sent to the VoMi; the gold fillings in the teeth of the dead were
extracted and sent to the Reich Bank; over 33 tons of gold teeth
and rings in 4 years; those fit for work were employed as long
as they lasted in the Buna works of the I. G. Farben and in the
armament works. The workers left the camp at 5:00 in the
morning and returned at 6:00 in the evening carrying their dead,
who had died of exhaustion or been shot; once every 4 weeks
there was a selection among the workers on a purely arbitrary
basis and the selectees exterminated; that on arrival at the camp
all Jews were compelled to disrobe and, as they passed the guards,
were directed to go to the right or to the left; left meant to the
ovens, and right meant to the slave-labor camps.

It is unnecessary to go further into detail. It suffices to say
that nearly 6,000,000 European Jews were thus exterminated.

We have stated that the Foreign Office played an important
part in these horrors. Through it the arrangements were made
whereby the Vichy government of France and the governments
of Hungary, Slovakia, Bulgaria, Rumania, and Croatia consented
to the deportation of Jews in those territories. Consent was not
recessary in occupied France, the Low Countries, Poland, the
Baltic states, Denmark, and the occupied Russian territories.
There the Jews were merely seized and sent to their deaths., But
even here the Foreign Office played an essential part. Among its
duties was to ignore, or attempt to quiet, or give evasive and
often false answers to the protests or inquiries of other powers.
All those who implemented, aided, assisted, or consciously par-
ticipated in these things bear part of the responsibility for the
eriminal program.

VON WEIZSAECKER, WOERMANN, AND
STEENGRACHT VON MOYLAND

- The defendant Ernst von Weizsaecker, after service in the
German Navy, entered the Foreign Office in 1920, and was there-
after transferred to the Consulate at Basel, Switzerland, and there-
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after to the German Legation at Copenhagen where he served
until 1927 when he was transferred to Berlin as Senior Legation
Councillor, and remained there until the summer of 1931. He
was then appointed Minister to Norway and remained there until
the summer of 1933 when he was appointed Minister to Switzer-
land, which post he held until the spring of 1937. From May 1937
until March 1938 he was director of the Political Division of the
Foreign Office, and in April of that year was appointed State
Secretary, which post he held until approximately 1 May 1943
when he was appointed Ambassador to the Vatican, where he
served until the collapse.

The defendant Ernst Woermann entered the Foreign Office in
1919, served as Secretary of Legation at the German Embassy in
Paris from 1920 to 1923, was Councillor of Legation at Vienna
from 1925 to 1929, was called back to the Foreign Office as
Councillor of Legation First Class, and served as head of the
International Law Division of the Legal Department until 1936
when he became head of the European section in the Political
Department. He served there until he was appointed Councillor
of Embassy—Minister First Class—in London where he served
until 1938 when von Ribbentrop appointed him Ministerial Direc-
tor with the title of Under Secretary of State and head of the
Political Department. He served in that capacity until 1943 when
he was named Ambassador in Nanking, China.

The defendant Gustav Adolf Steengracht von Moyland in 1936
was appointed Agricultural Attache with the German Embassy
in London under von Ribbentrop who was then Ambassador.
In September 1938 he was transferred to Berlin and appointed
Legation Secretary and promoted to Legation Councillor in April
1939. In the middle of May 1940 von Ribbentrop entrusted him
with the technical direction of his local headquarters, and he
thus became a member of the Foreign Minister’s personal staff.
In 1941 he became von Ribbentrop’s chief adjutant and served
in that capacity until May 1943 when he was appointed State
Secretary.

We now proceed to analyze the evidence in this case to deter-
mine what part, if any at all, the defendants von Weizsaecker,
Woermann, and Steengracht von Moyland had in this program.

That the Foreign Office had an interest in this program of
liquidating the Jews of Europe is conclusively shown by the docu-
mentary evidence. That von Ribbentrop, Luther (Under Secre-
tary of State in charge of Department Deutschland), Abetz (Ger-
man Ambassador to Paris), Rademacher (of Luther’s depart-
ment), and Wagner (of Inland II of the Foreign Office), as well
as divers German diplomatic representatives, particularly in the
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satellite states, were deeply involved, is likewise clear. This is
particularly true with respect to Luther and Rademacher.

It is insisted, on behalf of von Weizsaecker, that although
Luther was normally subordinated to the State Secretary and in
many activities should have been subordinated or at least have
obtained the approval of the Under Secretary of State in charge
of the Political Division, he was in fact a creature of von Ribben-
trop’s, and acted under his direct instructions, bypassing his
nominal superiors in many important matters; and these defend-
ants were, in many instances, kept in ignorance of the proposed
action and either never learned of them or only after they had
been completed. Von Ribbentrop and Luther are dead, and
Rademacher was not called as a witness, either by the defense or
the prosecution, which is quite understandable as his position was
such that he could not testify without incriminating himself, and
if called by the defense his natural tendency to avoid responsi-
bility and cast it upon others—a tendency which the Tribunal
has noted in many instances of this case—may well have impelled
the defense to refrain from calling him.

The Tribunal is compelled, therefore, to unravel this tangled
skein without the testimony of some of the principal actors. We
are not unmindful of the temptation to a defendant to evade
responsibility, place it on others, and deny his own knowledge
and participation. There has been a notable reluctance to testify
about, and a lack of memory on the part of the defendants, with
regard to matters which we find difficult to believe could have
left no impression on their minds or memories, and an insistence
that they could not testify unless the prosecution faced them with
documents concerning the matter in question. Such a disposition
deprives their testimony of much of its weight and we are there-
fore obliged to approach with caution denials of knowledge of
matters which, in the ordinary course of business, should and
would have come to their attention.

In October and November 1938 the British and American Am-
bassadors approached the defendants von Weizsaecker and Woer-
mann, asking that Rublee, the American Chairman of the Inter-
national Relief Committee, be permitted to travel to Berlin to
confer on plans for the emigration of refugees from Germany.
Von Weizsaecker was directed by von Ribbentrop on 21 October
not to answer the British inquiries; but he had already informed
the British Embassy on 18 October that in his opinion the plan
was futile; that it was by no means clear which countries were
prepared to accept the Jews and the committee’s efforts had
proved to be sterile, and his belief that it was its intention to
prove its worth by entering into discussions with Germany which

953718—62——31

477

PURL: https://www.legal-tools.org/doc/eb20f6/



would result in the establishment of the fact that Germany, for
obvious reasons, was unwilling to provide Jews with foreign cur-
rency, and thus the ultimate object would be reached, namely,
to prove that it was again the German obstinacy which was re-
sponsible for the misery of the Jews; that merely for the act of
making Germany the scapegoat he was unable to recommend
Rublee’s plan, but that he would pass the memorandum on to the
competent office. In this memorandum he states that his answer
to the American Ambassador was more placatory, but of the
same tenor.

As stated, he was directed by von Ribbentrop to make no reply
to the British memorandum. The British and Americans from
time to time attempted to renew the matter, but von Weizsaecker
and Woermann put them off with vague promises. The defend-
ants claim that finally through their exclusive efforts, Rublee was
permitted to visit Berlin and engaged in various conferences.

There can be no question whatsoever that here neither von
Weizsaecker nor Woermann was in a position to control the
matter. Their superior had given express orders as to the
nature of the conversation they might conduct with the foreign
representatives in question. They derived their powers only
from and through him, and they merely repeated his decision.
They did not execute or implement a policy of wrongdoing.

Wannsee conference and the part played by the Foreign Office.
—The mass deportation of Jews to the East which resulted in the
extermination of many millions of them found its expression in
the celebrated Wannsee conference of 20 January 1942. The
Foreign Office played an important part in these negotiations and
in the actions thereafter taken to implement and assist the pro-
gram., Von Weizsaecker or Woermann neither originated it, gave
it enthusiastic support, nor in their hearts approved of it. The
question is whether they knew of the program and whether in any
substantial manner they aided, abetted, or implemented it. That
both von Ribbentrop and Luther did, there can be no possible
question.

On 8 December 1941 a memorandum was prepared by Luther’s
department “Deutschland” in preparation for a conference with
Heydrich to set up the wishes and ideas of the Foreign Office
concerning the “total solution” of the Jewish question in Europe.
The document does not show on its face that it was submitted to
von Weizsaecker or Woermann, and ordinarily this would indi-
cate that it was not.

But on 4 December 1941 Luther prepared a memorandum which
was submitted to von Weizsaecker and initialed by him regarding
a proposal or suggestion made by Foreign Minister Popoff of
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Bulgaria, on or about 26 November of that year, regarding Bul-
garia’s attitude toward deportation of Bulgarian Jews, in which
he suggested that the opportunity rendered by the war must be
utilized to settle finally the Jewish question in Europe, and that
the most practicable method would be that all European states
introduce German legislation on Jews and agree that Jews, re-
gardless of their nationality, should be subject to the measures
taken by the country of residence, while their property would
be at the “disposal” of the final solution; that a halfway con-
sistent enactment of the German laws for Jews in European
countries would break the back of all elements hostile to Germany,
and particularly in Hungary ; that whether the political situation,
in view of the inner resistance of Hungary, Italy, and Spain,
was already ripe for such a solution could not be judged from
the viewpoint of Department Deutschland, and suggested that an
agreement be reached between European powers allied by the
Anti-Comintern Pact that Jews of the nationality of these coun-
tries are to fall under Jewish measures of the country of their
residence, and that Jews of Norway, Luxembourg, Serbian, and
Russian nationality, including those of the former Baltic states,
would automatically fall under the settlement.

Von Weizsaecker considered the matter very urgent and
according to his own testimony likewise submitted it to the legal
division for opinion.

On 23 December 1941 Albrecht of the legal division (which was
indubitably subordinate to von Weizsaecker) submitted a memo-
randum which bears the legend, “submitted to the State Secre-
tary,” and which refers to some of the issues raised by the Luther
memorandum just mentioned. It is to be remembered that the
Wannsee conference took place on 20 January 1942. The legal
opinion expressed two possibilities—

(1) That the states which pursued Jewish policies similar to
those of Germany agree on new bilateral treaties not to use the
rights ensuing from the existing trade and residence treaties for
the benefit of their Jewish citizens.

(2) That the states in question’also arrange a collective treaty,
providing that their Jewish citizens in the territory of the other
parties should be subject to their legislation on Jews without
regard to existing regulations and treaties, but concluded that the
suggestion of Department Deutschland to propose a collective
treaty between the signatories of the Anti-Comintern Pact might
meet with the obstacle that Italy, Spain, and Hungary would not.
agree at that time to be tied down by such an approach to the
Jewish question, and therefore that the collective treaty must,
for the time being, b