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Introduction,

The significance of the issue facing the TMIFE ean
hardly be over-emphaslzed, The President of the Tribunal went
so far as to state at the veglnnifg of 1ts proceedings: "There
has been no more important eriminal trial in all history.”l)
This trial deals with accused held responsible for certain
events in world history, on eharges almost unknown before this
war, In these observations could be found grounds by any
dissenting member of the Tribunal to fully state the eonsidera-
tions which led him to dlsagree with the wmajority opinicn as
to polnts of law and findings of faet. However, the reason
for the Netherland's Merber of the IMIFE to record, contrary
to the practics under his domestlc law, his reasoned dis-
sension in regard to some of the findings of the majority
Judgment 1s tec be found in the implications of the authority
vested with tke Supreme Commander, "who may at any time reduce
or otherwise zlter thls sentence, except to increase its
severity." (Cherter, Art. 17). Consequently, this dissension
will only be given as for as it c¢~21d have any signifiecance

ir relation with the above provision.

1, Official Transcript of the Proceedings, p. 21. In the
following. the psge of the transcript will be indieated "IV,



No zrgument will be advanced in those cases,
where objections cculd be rz:issed ageinst certeln oplnions
or findings which have no direct bersring on the matter of
gullt and punishment, as, e.g. the Tribunal's stzndpoint
eoncerning the Geneva Convention. Nor will the fateful
decision ~- 1In whier the view taken by the U.S5. Supreme
Court "in re Yamashita" 1s adhered to -- on the scope of
art., 60-63 of the Geneva Convention to be discussed,
Finally, no argument will be advanced where, for reasons
other thsn given by the Tribunal, the result of a decision
is agreed with, as e.g., concerning the decision "that

"it is uvnnecessary to determine counts 39 to 43 inclusive."



JURISDICTICN

Art, 5 of the Charter, dealing with "jurisdiction
over rpersons pnd offenses," limits the scope of the jurils-
diction of the Tribunal as to perscns and as tc offensges.

In thc Nuremberp judgmentlit is stated -- and in our
case the prosecution ~nd the majority of the Tribunal have
neld the sare view —-- that the Tribunal 1is beound by its
Charter., This is true in the s¢nse that never could the
Trivunal have power “to try snd punish"™ beyond the Charter.
But it does nct, and canrot, imply that the Tribunal would be
bound to follow the Charter in case it should contzin pro-
visions in violation of International law.

If the Nuremberg Judgment is correct in stating that
"the very essence of the Chirter 1s that individuals have
"internaticnal duties which transcend the national obligations
"of obedlence imposed by the individual Etﬂte,”z it wouvld be
surprising if the Charter, laid down on behalf of the Alliled
Nations, shovld be intended to be binding upon the Tribunal
even if 1t disrcgarded existing international law. The
authority of militsry tribunzls, as the United States Supreme

Court poilnted out in "Ex parte Quirin,"

1., The Nuremberg Tribunal, after quoting art, 6 of the Charter,
has ladid down that: "These provisions are binding upon the
Tribunal as the law to be applied to the case" (Br.ed.,H.il.'s
Stat, Office, London 194A, p.3), and on a later occasion
reaffirmed that: "The law of the Chzarter is decisive, and
binding upon the Tribunal," o.c., p.38). The Tribunal,however,
did not adhere to this principle, e.g., with regard to

articles concerning the organiz:%ions (Judgment, p.67).

2. Judgment Nuremberg, p.42.

3w SLY WBug 1, T332
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#crives from the nationzl sovereignty, while thelr law in desl~
ing with the enemy derives from international law,

The position tzken in the majority judgment amounts
to this: that the victorious nations, in providing for the
trial and punishment of war criminals, have the right toc pro-
mulgate a Charter and to ereate a Tribunal. "In the exercise
of thcir right to crezte tribunals for such a purpose and in
conferring povers upon such tribunals, belligerent powers may
sct eonly within the limits of international law." However,
"the law of the Cherter is decisive and binding on the Tribunal.'
The Tribunal mey try the zccused "but subject always to the
"duty and respcnsibility of applylng to the trial the law
"sgt forth In the Charter

Consequently, according to the majority judgment, the
Tribunal, thrugh called upcn to mete out justice, is not the
auttority called upon tc judge whether the vietorious powers
heva steayed within the limits of internaticnal law, WMembers
of an Internaticnal Tribunal, therefore, could only refus:
office or resign in case they regard the Chorter as trespass-
ing those limits, and leave their places to Judges prepared
to share the views 2s sc¢t out in the Charter.

Thils standroint sesms to be not -"nly dangerous for
the future, but incorrect at this moment.

It wovld be the worst possible service this Tribunal
could rendcer tc the cause of intocrraticnal lsw 1f 1t should
establish ns a rulz that an internstionzl ftribunal, c¢zlied

upon to recte out justles, wruld reve to arply the rules laid




5
down by the Supreme Commander of the victorious natlons, without
having either the power or the duty to lnquire whether it was
applying rules of justice at all. As a matter of fact, the
Nuremberg judgnment, as well as the majorlity opinions in Tokyo,
have been considering the question whether or nct the crimes
menticned in the Charters were crimes according to internaticnal
law,

The majority judgment, moreover, has, though stating
that it was brund by the Charter, disregarded 1ts provisions
where it saw it to do so. Art, 5a, stating that conpiractors
"are respounsible for ell ascts performed by any persons in
"exzeution of such plan” notwithstanding, accused found gullty
of the conspirsecy menticned in Count 1, were not found gullty
of waging the wars which resulted from that conspirsecy. This
decision was not only reached in cases, such as those of
Araki and Miraml, wher: no evidence was brought to show that
they took any active part in those wars, but also in the case
of Oshima, who, durlng the war, as ambassador in Germany,

did play an active part in its execution. The interpretation
which considzars the Cherter as giving rules of jurisdiction
and procedure only 1s indicated by the very constitution of
the Tribunal. We observe that in the Tokyo Tribunal eleven
judges, representing eleven notions, constitute one Court

in order to give authority to its decisions.



It would be suprising inderd if such a Tribunal had been
cenvened 21lmost exclusively for the purpose of finding
facts., Fut if it is so constituted to crcate authority
in the field of international law, in order to support
with that authority any decision regarding internationel
penal 1liability, it wculd follow that it has the power
to determine whether the faets, brought before it in
accordance with the Charter, are crimes sccording to
international luaw, The Charter determines which facts
nzy be sublected to a legal hcaring, The Tribunal,
having %zen invested by the Charter with "the power to
"try and punish" (Art, 5}, will determine which of those
facts ars crimes aecording to international law., This
follows from the principles of general international law,
In this c¢nsz, the history of the Charter points
to the =ame ccnecption, The Charter is limited in its
scope by the terms of the Instrument of Surrender, '"a
"solemn egrecment," as thoe Suprene Commander justly

1
enlled 3t on board the US55 Missouri, In this

1 F.L. Miller, History of World UWar II, Philadelphia-
Toronte 1945, p. 31. General liceirthur stated on the
some occasion: "The terms and conditions upon which
the surrender ¢f the Japanese imperial forces 1s here
te be given and zeceeptecd are contained in the instru-
ment of surrender now befere you," (1. ¢., p. 32).




instrument of Zuvrrender, Japan, in accordance with its declaration
of August 14, 1945, accepted the eonditions of the Potsdam .eclaration,
From the werding of the Instrument of Surrender it follows that the
autherity of the victorieus rnations, and censequently, of their
Supreme Commander, is limited to the implementation of its pro-
visions.,

The Potsdam Declaration, to which the Instrument of Surrender
refers, contains this provisien: "Stern justice shall be mrted out
to all war eriminals." At the Moscew Conference, '"the "Big Frur"
agreed that the Supreme Commander shall issue all orders for the
implementation of the terms of surrender, By wvirtus of those in-
structions, the Supreme Commander has established this Tribunal and
laid dewn its Charter "in order to implement the term of surrender,
which requires the meting out of stern justice to war criminals,” 1
Two conclusiens may be drawn from the above, First, that it is

the principal =acsk of the Tribunal to ¢ justice, be 1t stern

Justice, Ssecond, that the "war crimes" mentioned in th» Charter
have to refeor directly to the "war criminals™ mentioned in the
Potsdam Deelaration,

If 1t is correct to state that victorious pewers have
no authority to create new international crimes, but are bound
by the provisions of existing international law, it follows that
the Charter cannot decide the questions of whether a certain act
or fzilure to act is a crime, but only whether a certain crime,

acknowl~dzed in intermational law, comcs within the jurisdiction

of the Tribunel. There con be no question of a Charter making

1, Special proclamation of ths Supreme Commander, Jan., 19, 1946,
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certain activitics eriminal,

Victerious powe=s may convene a Tribuncl, may promulgute rulss for
its procedure, 2nd may deternine which acts or "omissions" the
Tribunal shall nave the powe: to try and punish, It is the Tribural
which is called upon to deecids whother those acts or "omissiens" are
crimes under internotional law,

From thc ¥otsdam Dzclaration follows nct only the 1limi-
tation of the jurisdiction as to the offcnses, but also a restriction
as to persons, In the Potsdam Declaration are given the conditions
on which "Japan shall be given an opportunity to end this war." One
of these conditions was the meting out of stern justice to war
criminels, It follows that our Charter can refer only to war
s fermulated in the Instruncnt of Surrender, Consequently, this
Tribunal has no jurisdietion to deal with war crimes committed in
other wars, gvan if those wars happened to have been fought in
the Far Fost and even if the perpetroters could thus also, irn a
wider scnse, be referred to as "major war criminals in the Far
Fast," (Charter, art, 1) or as "Far Eastern Yar Criminals"
(Charter, art. 5).

This restriction to wor crimes committed in the Pacific
War™ is also indicated by the fact that the Charter was given by
the Suprome Commander of the Allied Powers which fought the
Pacifie War, ond that the members of the Tribunal and of the

prosecution staff are representatives of the naticns who were

1. As, apparently, the majority judgment holds, Discussing the
conspiracy to commit ccenventionsl war crimes, the judgment declares
that "conspiracies to cemmit such crimes are not made eriminal by the
Charter of thz Tribunal,” (Judgment, p. 34).



signatories to the Instrumenrt of Surrender, together with repre-
sentatives of twe naotions which partieipated in that war but were
not signatoriss to the Instrument of Surrender because they had net,
at that moment, achieved national Iindependence,
This restriction fcllows also from the above mentioned
Special Preclamution of the Supremc Commander, by which the Tribunal
was constituted, and which gives as one of thc considerations on which
the Charter is ba;ed:
"Whersas the United States aond the Nations allied

therewith, in oppesing <the illegal wars of aggressien

of the ixls Nations, have from time to time made derla-

rations of their intentions that war criminals should be

brought to justice,n
Never have the Allisd Nations made any declaration about any
war crine other than those ¢emmitted in the last wars, the wars
ending with the destructlion of Germany and the Surrender of Japan,
From this restriction it follows that tho border clashes in the
Lake Kasan (1958) and Khalkhin Gol Arcas (1939), charged as
aggressive wars in Counts 2%, 26, 35, and 36, even if they had
to be considercd warsy weould not come under the jurisdietion of
thie Tribunal, In case these were wars, those wars were ended by
pecace treatics: the Changkufeng incident by the agreement between
Molotov and Shigemitsu signed a£ Moscow on 10 fugust, 1938 (Exh,
26614, T, 23141), the Nomonhan incident by the Togo-Molotov joint
communique of 16 Septomber 1939 (Exh. 2641, T, 22878), later followed
by the Neutrality pact concluded between Soviet Russla and Japan
on April 13, 1941 (Exh. 45, T. 500),

Threough these pacts those wars were separated from the
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Pacific war, and thercfore fall cutside the scope of this Tribunal's
jurisdictionﬂJ as 1s the case with any conspiracy to wage aggres-
sive war agairst the USSR, which might have existed prior to the
above neutrality pact, and which is charged in Counts 4, 5, and 17,
For the same reason, as not belonging to the Pacific war, the mere
existence of a conspiracy, nét resulting in a war, would generally
be excluded from the Tribunal's Jurisdiction, Mereover, the text of
art, 50 reveals that the Charter intended tc bring a conspiracy
within the scope of the Tribunal's jurisdietion only if 1t has

resulted in a war,

CRIMES AGAINST PEACE

The Charter, in art., 5, sub, 2, refers to crimes against
peace, With regard to the question as to whether international law
acknewledges, or did acknowledge this crime, it must be borne in
mind that the word "ecrime" in internstional law, as in domestic law,
may indicate concepts of quite diffsrent nature.

In internationazl law, "crime" covers acts of espicnage and
wer-treason, honored on one side of the border, punished on the
other, as well as acts morally and legally condemned in all civilized

notions, as, e. g,, the torture of priscners of war.

1. There is ancther reason why the mentioned border clashes, even
1f consildered aggressive wars, would not ceme under the jurisdiction
of this Tribunal. If those incldents were wars, the treaties which
ended them woere peace trecties. In these peace treaties, no pro=-
vision was made for the punishment of war criminals. It is a rule
of international law that after the conclusion of peace, war crimes
trials are only possible in case the peace treaty provides for such
trials. There certainly are exceptions to this rule, as in case of
illegal threat, or in case treaties are concluded with a puppst
governnent, created by the victor, These exceptions have no signif-
icance in the case now to be decided. The general rule, mentioned
above, prohibits any trigl cencerning war crimes committed in
relation wita the two border clashes, and excludes from our
jurisdictlen the charges in counts 25. 26. 35, 2%, 51 and 52.



In his "Repert to the President™ Justice Jackscon, who
sigrcd the Lorndon izreement on behalf of the Government of the
United States, qualified tar crime of mcking unjustifizble war
"the crime which ccmprehends all lesser crimes." The Nuremberg
Judgnent referrcd to the erime of initinting o war of aggressicn
as "ithe supreme infcrnaticnal crime differing only from other war
crimes in that it containg within itself the accumulated evil of
the ‘.'.'hol-c.‘72

The chie? prosecutor in Tokyo, in his summation
(T. 38965), spoke of thc crime agninst peace as "the vilest,"
and many occasicns could be cited om which the prosecution denied
any gifference of charocter boatweon the crimes mentioned in art. 5,
sub, a, b, and c.3

“~rsidering, at this point, "erime" in the muaning of
a vile act, violasing the law in such a way that punishment has
to be inflicted so as to meintain legal order, the question has to
be snssared as to whether or not the "erime aganinst peoce' is such
a ¢rime according to existing international law,

Tt will not be necessary to enumerate thes~ authorities
in the £::1d of international law who recogrize that, until the
ers of the Lnngue of Mrtions aond the Pact of Parls, the waging
of wnr was a severeign right of stotes. "War was in law & netural

funetion of the Btate, and a prerogative of 1ts uncontrolled

1, Relcnscd by the White House on June 7, 1945, The full text may
be found in ths Dept, of State Bulletin of June 10, 1945, pp.l071 et
seq, I%s pertinant parts were published in "Trial of War Criminals,
Dept, of State Publ. No, 2430, Wash, 1945,"

2, Judgrment p, 13, '

3« E. gsy "There is no distinction in principle between 'conven-
tiennl war erimingls! and '"those responsible for the war,'" T,39017.
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, 1
soveroignty," acecording to Oppenheim=~Laouterpacht, Again, in the

resolution introduecd in 1927 in the Gengress of the United States
by J=nator Bereh durirg the negotiaticons which led to the Pact of
Poris, onc of the reasons given for his meoticn on outlawry of war
reads:  "'hereas war betwesr natlons has clways been, and still is,
a lawful institution, sc thct eny nation may, with or without eause,
declzre war ~gainst any other naticn and be strirtly within its
legnl rights."2 Refercence Lo one student of internationel law, and
one statesman will suffice, There very nearly is a "“communis
opinio doctorum" on this point, As the prosecution steted in this
casc: "The 1llegality of aggressive war is a modern concept
chiefly arising from, or contalned in, trcnties adopted since 1914."
(T. 39M7)

Refercnee is oceasionally made to the Treaty of Versailles
to show a charge in the law, However, art. 227, referrcd to in the
Nurcmberg Judgment, terds to show the truc position in the thon
existing internationsl law rather tharn to make the case which it
desired to meke, The Commission "On the Rasponsibility of the
Authors of the War and of Enforcement of Penelty" advised in 1919

that "the acts which brought about the wnr should not be charged

agoinst their authors or mnde the subjeet of proceedings before a

1, Oppenheim-Lauterpacht, Interncticnal Law IT Disputes, War and
Neutrality, 5th Ed. 1944, p. 145,

2. This resolution may be found in Dr. Hons VWehberg: The Cutlavry
of War, %Washington 1331, p. 133, or in James T. Shotwell: War as

an instrument of national poliey end its renunclation in the Pact of
Paris, New York 1922, p. 108-109,
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1
tribunal." The propesed trial of Empcror Wilhelm II, thercfore,

was not bzsed ¢cn a erime acecording to internsticnal law, but on

"a supreme offense against international morality and the sanctity
of treaties." UNot justicc would be the decisive principle of the
Court, but it would be gulded "by the highest motives of inter-
national policy," (art., 227), The Allied Powers requesting ths
extradiction emphasized to the Dutch Government "the special
character of their demands, vhich contemplate, not a juridical
accusntion, but an act of hlgh internstiocnal policy.”2 It should,
therefore, be no cause for wonder that authorities on international
law have doubted whother Wilhelm II cculd have been really
purished at 211, As Garner stcted: '"Since he was not charged
vith a erime, he would hardly seem lieble to the penalties pre-

3

seribed for vielations of the c¢riminal law, . .Y

1, Report prasented to the preliminary peace conference by the
Commission on thc Responsitility of the authors of the war and on
enforeement of prnalties, llareh 29, 1919, p, 13,

2. fuoted by J. W. Garner: International Law and the ¥orid iar,
1920, II, p. 493.

3, J.W, Garner, o, ¢., p. 494
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The questicn is whether in positive internationsl law,
which accepted #ar as a sovereign right of nations, any change
has been brought about by ths Covenant, the Rescluticns of the
Lrague of Notlons, the resolutions of other international insti-
tutions, and the Kellogg-Briand Pact,

Apart frem the faect that Japan abrogated the League cf
Natlions Pact in 1933, the criminality of aggressive war does nct
fellow from that Pact. The Pact aimed at preventing wars, but
art, 15 acknowl_ edged conflicts arising '"out of a matter which by
internstional law is snlely within the domestic Jjurisdicticn" of a
party, os well as cases where the Council might fall to reach a
unanimous repcrt, Here was the famous "loophole for war" which

1
later the Geneva Protocol tried in vain to exclude.

1, "It was ore of the main objects of the Protoecol for the
Paeific Settlement of International Disputes, adopted by the
Assembly on Ceteber 2, 1924, commonly called the 'Geneva Protocol!
to stop up this 'loophole for war! in the Covenant by introducing
amendments into that dccument, The fact that the Protocol failed
te secure the number of ratifications necessary to make it
effective was largely due to the opposition of Great Britein, and
that opposition was mainly due to the view that, there being no
machinery, or no effective machinery, for the revision under
Article 19 of the Covenant of Trsatiss which have become inap-
plicable, the Protocol would inveolve its adherents in a guarantee
of the status quo, however unjust and precariocus it riight be."
(Cppenheim-Lauterpacht, o. ¢., p. 91, note 2,)



It wus, in particular, in an effort to fill the gap in
the Covenant, or "the loophele for war" =zs it has been called,
that the Assenbly of the Lengue of Notions sttempted to bring
about a change in the interrational situation by means of a
general trenty,

The Trecty of Mutual ‘ssistance (1923),1 through which
it wes attempted to orevent wars by an crganizetion of power, laid
down in Article 1: "The High Contracting Parties sclemnly declare
that aggressivs war is an international crime, and severally under-
take that no one of them will be guilty of its commission." This
Pact has never beccme valid,

The Zeneva Protoeol (The Protocol for the Pacific Settle-
ment of Internaticnal Dispubtes), "approved by the Fifth " ssembly
amid gencral enthusiasm”2 in 1924, l2id down rules for the
peaceful srttlement of disputes "recognizing the solidarity of the
members of the internzticnal community, asserting that a war of
agpression corstitutes o viclation of this solidarity, and an
internaticonsl cerime." (Precamble) But neither did this Pact aver

beecome valid,

. Text in the Menthly Summary of the League of Nations, 1923,

. 236 seq.

. This quotation is from Secialoja's address at the Sixth Assembly.
et Journazl of the Sixth Assembly of the Lengue of Nations, Geneva,
1925, p. 80, The text was published in the League of Nations,
Resclutions and Recommendaticns adopted by the Assembly during its
Fifth Session, 1924, p. 21 seq., It is of impertance to note that,
despite these manifestations of enthusiasm, the delepates merely
undartook to receommend the Frotocol to their governments for their
"serious consideraticn," (A1fred Zimmern, The League of Naticng
and the rule of law, 1918-1935, London, 1936, p, 350-351.)

taom
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Now, 1%t has been sald that these pacts have failed
for reascns cther than the cblcetions which were raised zgainst
ths e¢lzusc thnt zggressive war is a crime, It should, however,
be rculized that not until other conditions, such as the
acceptance of pacific ssttlement, have been fulfilled do such
declarations on the criminality of aggression acquire signifi-
cance and justification, It would indeed be a distortion of
reility to attribute validity to the above-mentioned decla-
raticns in the abortive Geneva Protceol as pfoving a change
in internsticnal relations,

The failure cof the Geneva Pretocol is oll the mere
11luminating as, by its very text, an csesential catogory of
conflicts was cxeluded from obligatory arbitration, among these
crnflicts those affceting matters "within the dem-stle juris-
dicticn™ of a given stnte (art, 35), and also "disputes in regard
to trraties ot present in force and the territorirl integrity

1
of stntes.”

1. This last excepticn "had nct been formally mentioned in the
Protocol, but it was guite c¢learly understood that 1t was ad-
mitted," aecording to Politis, acting as Genernl Assembly Reporter,
Journal of the Fifth Assembly of the League of Nations, Gencva,
1924—’ P- 3290
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The Sixth Aspembly of the ILeague of Nations, 1925,
was clearly irfivcnaed ©y the failure of the Geneva Protocol,
The projosil of the Spanien Delegate Guinones de Leon, to adopt
o resolution irn which the Council was requested to make arrange-
ments for a corference on the reduction of armaments, has to te
considered in the same light, In the propossd resolution we read:
"declaring afresh that a war of aggression constitutes an inter-
naticnal crime.”1

The Spanish propossl was roeferred to the First and
Third Committesos which, in turn, referred it to sub-committeses,
(Journal, 1925, pages 105, 157), The discussions of those sub-
committes have not been published in the Journal. At the Fifth
Meeting of the Third Committee, Benes, reporter of the sub-
committee, onnounced "that the preamble of the Resolution proposed
by I, Guinones de Leon, amcnded by a sub-committee of the First
Committee, hnd been accepted as it stood by the sub-committee of
the Third Cominittee,” (Journal, O, C., P. 202,

As a2 result of these amendments, the preamble rend:
"Declaring afresh that a war of aggression shcould be regarded as
an internaticnal crime™ {Journal, o. c¢., p, 23%), and the resolu~

tion was adopted in this form, (Journal, o, c¢., page 247.)

1. Text of the proposed resoluticn is to be found in the
Journal of the Sixth Assembly of the Loague of FHaotions,
Ceneva, 1925, p. 7475,



It seems evident, in view of the =bnve, ths® ne indica-
tione 2on be found in the transactions cf the Assembly of 1925
to the ='Yant that aggressive war 1s a vile crime. Considering
what was #dopted by the Assembly, no weisht can be attributod te
the "resclutions adepted by the lnternational Faderation of Leazue

1
ione Socileties at ite Winth Plsnary Congress of July, 1325,
including the resolution concerning the Geneva Protocol which
recvmzended the conclumien of arrsements "destined to hasten the
reduction of armaments 1ln conformlity with Articles 8 of the Tove~
nant, agreements which cuzht %o contain the following principles:
a. Recognitinn that every war of esgrewsion ie an international
crime.

The Aesrumbly of 1927 did nnt meet under any more favorable
internatisnal condiuions than the Asembly of IH25. In 1825, it is
trus, the Fect 5f Lncarnc had been concluded in which a special
guarentse wes arbodied inetead of the ganeral guarsntees of the
Ganeve Frotocoll, whieh had met with objections, esuvecislly in Greet
Britain. Since then, howsver, the [hree Fower Conference Ifor Dls—
armament at Ceneve hed gnded in fellure.

It ie difficult Irom the records ~f its mectinges to gaugeo
the spirit in which the Asscembly met in 1927. At the ~utset of
the sessinn, it avpearazd that the Polish delegate Sokal proposed

]

to hring up a kind of Esst-lacarnc. In secret prelipinary die-

¥

gusesions, this proprngel wap modifind end something of & differont

&=

neture was carried insn discussion in the assambly. "The dreft of

TR T S SR 24 -

1. Fublishsd in th: Journzl, c» Ce, De 1.4 scq.
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the non—asgrassion pact hed bierm> a declarstion on the sutlewry

of 2gzrnesivi war, & docl-ration which, according to the cxplanatinn
],
of th. Pclish d»lsg-1t7 Snkal, had nnly moral significencn.n

In ordar to fathow the sigrnificence of the resclution of

1927, it is wnll to meke a closor study of ths discussicns in the

[ ol |

nse mbly. Dokel's propnsal, as it wes sdopted finelly at the
meating on the 24th of Sepi=mbar 1927, rcead!

"The agsembly, racosnizing the solidarity which
invit s the community of nations; belng inspirad by a
firm dasire far the meinicnane of genoral perce) bring
nnyvincad thet a wer of epzgrnesion cen never serve 8

masng of sattling intornetional disputes end 1s, in

e

o

epnscgquance, &n intorpetionsl crime) considering thet o
snlopn romuncirtion of 11 wers of szgrceesion would tend
+

to era t. en ftmosphore of genersl aonfidene: celeul- tad
to freilit=te the progress of werk undorteken with & viow
to disarmemonts

"Declevest (1) Thet 21l wars of szoreseion are, end
sh=11 slweys be, probibitad. (2) That vvery pecific mosns
mist be emplayed to & ttln disputas, of .vor desecription,
which mey eris~ bo%wonon Statcose.

"Th- Ass:mbly diclerecs th't th: Stats Mombers of tho
Toszws =1 mnder an obligstion to eunform to these
principl:s.”’

Whet 3 7d e th: siznificzncae »f such a docleretion?

Nations, boilng livine ontitis, chenge, Cheng d condi-

. r
tions r -ouilre cheng:s in roletisns. Thus, conflicte emong nations

fird thsir origin in thoir vory nature. These eonflicts domaAnd
gnlutisn. This msy b dons by pso exful meene, but, if pirenful

mirns do not wrovid: the s-lution, th: o 1y alternstive 1ot is

war. In th: meint.nenc: of pweo, it is thir for: restnti=l to

1. Hgns Wehbnrgs: Thn Outlewry of 231, p. &
2« Vorbatim Recnrd of the Eighth . of tha ags mbly
of tho Losgus of Hstlons, 24 Soptombor 1937 20 pe 9



find peeildie moras for the enluticn of eonflicts. When thos: moszns
hevs ean found, "outlewry of wer® mey follow lagicelly.e To ban
wer bafor tho moene for the snlution of ennflicte hev: boon found
wouzld, in prastica, morel; amunt to the maint:nancc oI the atatus
quo.

ring the discussinns % thy Assombly in 18927, Mr. Folitie
¢ pointod sut thie connoction:

"a formule prohidbiting all wars —— that is, 211 wars of
peerasaion -— and #c king to dofine the 2zgrssor by micns

5T erbitratlion, while meinteinine art. 1o, persgreph 8, of thoe
Sovenent in 1ts Lrosont form, would etill loave tho gap in that
articln axeelly 28 it is todeay nwing fo th: sbssnes nf esne-
tionms which, wnder the Genove Protocol, rondorzd tho system
posaiblees Moroownr, in s dition to this dafect, which I
cennot teo strongly emvhesdize, thore would bz & gro=t danger

f giving the publie th: imprssion that we hed progrosead
whareas in peint of feet we should hew: lost graund.”l

o
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Thet Pulltls wes corraect in his aypr eclzstion of thy mewesurc of

s for poenful sclution is apperont from
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the rosetisn L =h- gpme Assambly 2 the propoesl by th: Nathmrlqnds
dologrtion tr roopon diepuessions on thn Gen wel Protoenl. I nuotno

From &n adéraes by S5ir Auestdin Ohemboarlsing

W3 A Foe g ' W= otd Aiffaran 8T
211 th 14 airyynrsias, 211l th> old Adiffarqance of
e ey - : o L 1 e A
pinisn, sr skill exprgsgd. ‘Tha ia no past ility of
egraimant aubiz n b na sids ar oap thy othay - or por-
1 ' - y v ~ =a 3 - - T T o P L w o 3
heps an potil --- thoyy hee boan gann apprniimatian ol tho views
[} - - -
I the rhi g, c- 10th Pt .
Howar the o the px gal by Sokal @nclsring =Ezrassivg

§ o 1« 1
& migiliasal 1 T

=8

cord of the Bghtn srdinsry session nf ths Asecmbly

Liazu f Frt%isne. 8th Siptomher, 1527, 10:38, p. b.



"Who.n w: sttomnt to build e s~lid struecture; whin wo

h:ve s juridics1l schome such s our friond Y. bolitis lovos,
end our frl-ud M, Scivloja, tney whn we find ths wo csnnot
crmelotn sur building #1) ot cneo but must stop 2t the first
or sweerad or third storny whoreoss the ancmpl t2d building is %o
b p orheps six, porhaps twonty, storoe high, srs we to givoe
up our und.rtekingt I say: Lol We must #o on, but we muet
find som stivr weye Wi must us. anoth.r m ns! the Lis-udts
powor of propzgenda." (. co 10th Supt.mbar, ps Ba)

It is misl ¢ding boseuse the preaeaful soalution of crnfliets
is fuad-m at=l. It would heve b~ o mors tn th. print had Erisnd

=glcod hims 1f whother 1t wore wUnesible, in bullding a hous», tn stert

=
[

with th ronf as long s 1t wes not ¥t poseibls to ley the founde-

ct

inne,
sg=rs froo Prisnd's sp..ch, th ros.lutl n 1tsolf wese
misl. ~ding, Tho temt would giv: 3ht imvressisn th=t 11 spor.ssive
wrrg in f:eot hed b n benn-da  Enwover, the discussi-ns shrw thet
th v ¢birets kopt In nind wor threo wers roforr«d t: in, end
lro-dy prokidited be, fthe Covensnt., "“he Jepensso dologet: Uegeoke
conld stst:, withiut roileing criticism, th-t "fr-m thy oxchenge of
viwwe in th Z-ommiftc , he hed undorstood th ¢ the drsft r :s~1lution,
=g = 9oLy, did nst go boooad sne of the ~bligs tions leid d-wn by
1
tim Sovomanba™ In view nf thiso eircumet: ncos, ony crn und:rstand

thet it wos in wveln the v ton- totbhorl nds d:1 g0t Londnn did pro-

prg: to prakibit £11 wers. (Journl, ce e, Ps H55)
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L. Jwrn 1 ff th Sdzhth ordincry g-esiom of tho #8858 mbly of
the Iopgua of wesi-sne, Geonove, 1927, pe EcB,



Thi» rasnlution 1s mislosdine not ~nly bomrusa it s loss

substine thrn ¢puorrs on its feco, but « 80 breruss 1t we infendad
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=1l velun. Sokal, from the v.ry cuss t,

drelsred the t his propeeel "hed no esnerats lagel seopa (the

orizin 1 irnch vorsi:n 1s elrsrar! "nle pse do portoo Juridique

conerafol) but only mrr-1 elgnificenee. (J-urnsl, o ¢, e 124.)
Tn ths vericus obJactione sgeinst thoe Polish proonsal,

to btk flfoet th-t the propos-l weo pointlese, #nd did not wn go

Coven-nt in thet it lecked ssnctirns, Briend replicd:

m
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»
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=
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"If wo rais: 2 great cry =t the clos: of a2 moiting ~fiar
th: srpoochie, wy Enow uifo well thet it will noet remein un-—
hasrd. It ewekons echooz in the eonscicncs of the individuesl.
1t itseXf in men's mindes., It is re-zehood =nd sprasd
ebrosd ~nd dully =chizv s 1ts purpasa.

oA
fixoa
- L

"ha wou think it is worth whiles for this Ass-mxbly to
utfer such : ery, whother it hes Any lezsl velun or nog?
(Und rlinod by ge.) Or shat we should feool issulng from
the asuwl of the ~ssumbly »n sspirstion, aven if 1t heve no
juridiesl v lus, towerds the id =1 of peweee?! (Vorbstim
rogerd, 10 Soptambor 1927, p. 684)

1 heve gone intn s~mo deteld esnecorning the rostlution of

192% incemueh 8 prrticulrr sutontion hes bo:n drewn by zuthors »s
- . - 1 . .

wall rs by the _ursmborg snd Tokorn Judgmonts  to this decument in
support of the thedry thet sgegroseiva wer wes slrisdy eonsidarad
a vile erime prisr to th: London Agrocmnnt of 1345, end the subse-
guint Chertire of Mfuromborg ond Tokyvo.

Tn thy ermy and, thy Sixth Intrrnstdicnel Confir-nae of
rmoriccn Shetos, heold at %ene from Jenusry 16 t-  Febuerry 26,

. - 2 .

1828, iz often gunt d. At this O nfor .neo, two rogolutinns weroe

pesseld smons o iharg, he firsy e.ncorn:d arbitretion fnd ro &, in

32

of zho IMT fzr the irl of cerm-n ome jor wer criminels,
Septembur vnd 1 Octrober 1946, His Majesty's

flen, cmd. 6964, p. 41

- Mramberr. n, s Do 41




Whoris €, thy smirican Mioablise dsgirs b aXproass
th=t they cnd an wer 8 rn instrupeont =f nr tisnesl licy
in thedir mabusl rol:tiong, o WM

See ndly, # r-2lutim we “doutd in which it wese c-neid:rod
tha b wer. of gzroesion enuetitutes =a Ant orne fi-nel crime eg-inst

the humsn spooios! snd it wee szr-:d th t2

"1} All sg=1rossi‘n is c-nsid r 4 iliicit mnd, as
such, is d:ecl=r 4 prahibit d; =n

"a2) ™ Lricen Stetos will smolay aAll preific m. ns
tr s-ttl o nflicts which mey ~riss b twien thom."

snw, firetliy, wr not: th t it is r:-dily s2:m thet —zoroesiv.. wer
m-¥ ©r - erim b tw n m-ricen St tes, »nd not bitwern other
St=tnes 1T th:x mivic n &6 4% 8 havw chi v d roletirne of rmity

snd f eloso kinoship, which . 71l:s them tn solv. conflicte rrising
botwe n thom, then this mr b eounlid to ivs ecnscucnen, 1. ol
that vi~lunes boc-m e eriminel. . esrt:in dovilopment of Igel con-

gupting, b e d n fretusl relstions, in »n- pert of th- gloye dos

ot n e geerily rnd sutome tinslly 2llow crnclusinns epplicrdle to

But, 8 condly, h~d thos r leatisns zlrosdy brwm cttainsdl
O T th: points an th szoadr ¢ me:rnd tht "pacific
gkt ment of igt rno tionr 1 disputos,! end ¢+ frr—r: ching dr- £t

proomer o wes submitt d, Aftsr ~bjsctisne reaiscd by the Ue S

RHapart ~T thi Delegetos of the Thited Stetos =f smories to the
th Int e tianel G pnfarnee »f _mirier n 8tetes, hi:ld ot Y bBzns in
28, U, E. rryirgment Frintins Offien, Weshinstan, 1528, p. 2l.
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VIV chubrov.reie whicl ususll» contein ths sacds

coneid r-d am 3l ¢ %o ~bldgctory rhitrstion. Immigr=tinn la
of threr. uring th discussinns nf r:arlutisn on this

=t ths sFmu eonf o ne in Bt o, sughas observad:

1. Z.oprrt, p. 248, i T )



Woas thet the Govormmirid of th . 8§ consid s th=t thi
ermirel of immigre tioy is £ m tior of surely dom stic concirn,
rpr:s ating th exorcian of sovircign right, ~nd tht, =8
Drose th: U, Sa nf smorice is ¢onc..rn.d, the authrority of

its cringrass in immigr-tion mott .rs is oxclusivo." (0n Bhs 4
Te -71)

togpit s the f2ilur: of the proposel for th: nblig=tory
saluticn 51 enaflicte by poroeaful mosne, th resolution thet
sgorasslive wer nooetitut s ¢ crime weas o=slly pessaed. nt cennont
but f:.1 thet =t this Sonforonce cgsin rocourss was sought to e
phrrse for lsck of concrcet. rosults.s Thrt thoss attempts 2t the
Eebens © nfor e wer bound tn £241 is reilv inforred from tho

proprsele #nd dlscussioms concorning the "diglsr-tions of the

o]

“he snd Jutucs of Stetous" (0. c. pe 10 sza.) which stow a

mentelity of netionel individuvalism menifestly unsuitsrble for the
pechpt an of supre-netionsl rosponsibility, which, irn turn, would
rasult in th: precific soluti n of c-nflicts ~ud ths outli-wry »f

rgcraselive were  Tho prics ~f unlimitid n-tiomr ) soveroiznty is an

occ:sl-nsl wer, If pzzrossive wer is racognizad r&s criminel,

perti-1l surzr pdor of nrtionel eov r-.igrty e indicetoed, eond 2

&

eomrunity of nr tions must hev. duvelspad which no longor tollbret s
vio! mee batwson its mombors, snd in which wer in ¢ sunse aegniras

the e¢tr ctir of civil wer. YWithout this d.v:lopmmnt, 2 daclera~

25

tine or the atlewry of wer ie & frirly ompty phrase which may perhnps

indiest the willinzu s of 2h. neticns cone rned e - vold wer
thicuzn pooec:ful ssluti-u of coaflicte. Fut th ve1lue of the

phryese dreo-s o4t 1ie ia cho 1.gel situstion it st .nsibly

indiz=tee, but in th meeur: of th t vory proper-dn-ss to solve

disput-s5 ovan 17 fh=t solutinn might enteil loss o historie~l
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rinslly, in 1928, ths “gonur-l -~ot for th: po coiunld
s vhlomasnt of disput s" fril-d tn metoricliza; -ud L =ct o of
cxrif wos conelud:ds I oviow af NI Tow o, it spporsre ceorrect teo
poeumt th t ar dInters o tigw 1l wvonits prior to th: Peet c#n be dducod
whick wruld zuernit ona to comelude any chsngon in int ra tlnnel
r:l-ti s in tho eonsa of eutl wry of wrer., MNoith r ebortiv trostiss,
s r mislo=ding resclutinns could ffnct this chynge.

It would, mor ocvar, be illagie~1l to rssumc thot sggraselive
wer wsa -ceastad ss eriminsl prior ta th: FPret of Prris, boc:uso
1o thet ¢ 8 w: shomld b forend £a ornelud- thv & nogotistinos
uxtandivg aver ¢ porded o f ponthas hed o errri:d on iz order to
r:ch en sgr: m:nt nst to commis erimes 1 th futur:.. It is #n
cet blish d fret thrt e of the Anthors nf the Pret, -ri:nd, did

t ~t% ch this sig

aificencs to eny pr visus rosclutiones In his

sddrces a1 the secession of th, retifics tion hy 82id ——rmong other

13 £ e - nf the whnl- wnrld,
tha b ner of gre  t netinns

which . ; Tl vy peet of politiesl ¢
flicts, wir is reomouncad unr sorvadly =e en iaostrumont of
n- tlam 1 palieyr, th-t is $o 8-y, in its most spuaci
end dr o dod form: solfish end willful werf roe C
b=sod «n divin right md ko ving ¢
1 T el stihiice & 0 Ebributs =f woviroiignty, th b
Loem of w v ig ¢ % 1 8t lagsliyr stripped of wh t onpnetituted
its mast seriiue dfpzer —— ite logitimeey. Hongef o rilh,
breadd with 111 ==1dty, it is ¥ c-mmoe - ccord ‘ctw lly

stlewed, s tret the zuilty ortion would incur thoe cartein
rgpudi~iion d tho prob Bl eomityr <f -1l its crnsighe-
toriss." it~ lies s;.niiad.)l

in ¢

£l B iy

Pret of rorie, siznad oi borwrlf of sixtw-thra: artinsne,

pofz thse Jepen, sppears b bo Bl enlly ros]l besdis for & diffarant

+

ptien with © gerd tn the jus 2d bollum. It is gquietinn=blsas,

& NN

s Troety for -he Fsnunel=tinn nf fder, Ue 8. Goveramoent
Printinse Offico, Washington, 1938, ps 314



howav i, Wwhoth,r id did in fegt brizs =b-ut guch - ch-nzn th t

EEiv, wer b etme o2 vila crime. "he Z'set itsolf wrovidns

il the any senetisn shet ssetos wrgling war in vinl-tien of the
Feet "should b: denind th: bonefits furnish:d by this Tros ty."
(rrecmblo). Fut kb rdly =av menti~r w s mede (bafore the Seennd
¥nrlid /=r), by thoso whs int rpr f:d this Pret, of th: conseocuence
th: t rggrassive wer is crimincsl, frna invelves individusl re-
1

sy neibillity.

The asesati-l significincee of ths P et is undoudbt :dly

>

d in srticl: 2, wh r th. contr cting vsrti s rgrea

[w]

"that tho scttl omt i solutdon of - 11 disputns

or conflicte »f wh t.vor w tur-, or of wht vr srisin

they @ ¥ b, which p¢ “risc  monz them, sh 11 n ver

by soaght :xe.pt by preific mens. ¥

hebr: ot oxt, howavor, dors not fullly disclose thoe

oxpr ‘ssud dieizn of thy perticse ~ zeminetien of ~lw proprr
wor rov. ls whtt is ¢ udvelmt to o sdditinnel cxplhnetory
srtick, in dafinit. reknowledsrm ot thot th cgre omeat should

¥

nst cortpil 1 fraovdom nf thy sisnctoriie 2 h.ve rpgauran to

27

‘B g8 "the mnat = el
th=t subjwet wiich, gn fer =8 1 know, WiFs v I
thts Ligost nf Int:rostion:l
Law, VII, p. ®B80, Weshi: 1943), Irn tho Budrpost »riicles no
matitdom is mdy of =ty criminel rosponsibiltsyr. Violkstionw of tho
' atlvre st b8 verinus rishts which thhy 4did nat
tredition 1 eoieeption of noutr-lity; (rrticle 4)
gy 11 p=y indwmpity & 11 st b invelvod.
tixt ds ten bt feund in £ Amoric n Journsl af




delivered Junn -3, 1228, to ain:

wd Ak
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In ths id:atdcel o 3f th Tt d St tas v.ramont
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following wes st o

roarrd. tn salf-dof nsol

"thire is nrihin tho . m rie o dr- £t ~f #n ~nti-
wor tro-te whigh fetricts or imo=irs 19 sny wey
right of s1f~d:f-nse. "t right is irh.r nt iz overy
govil -ign et £, ond is dmulieit in avery tro ty.  Lwvery
rmtimis fr. ot -11 timee -nd r z-rdliss of tro-ty
provisione o dofond its tirritrry from sttt ck or invesion
rd it 1- . is crmpot ot bo decin: wheth.r circumst: ncoe
require roeosurs: toow v oin solf-dofonsc, 'l

rrisad - aswird for rronen, July 14, 1928:

"introine dn th: now trecty rostr-ins or corpromis s in
cny moan.r whotso ovwr i right of s.lf-d f-nso. rgh ne tiom
in this r.gp-ct will ~1w 78 rom in fr.: to d:fund its torri-
turyr sgiinst sttrek or invagion; 1t clonz is camact ot to
decid. wigthiy circumst ac:s rrquire rocours: to wer in sclf-
d fone o 12

ust o Ok mborlein rnswored July 18, 1928, fnr Gret

zritedn:

"I am sntiro L in cczcenrd with the viows cxpross:d by
Mr. E:1loge 1o his sposch of the 2Bth of Auril thet tho
proonre @ b st odoos nat rhstrict or impedr i any way
th right of sulf-daf-iiss, 8 »lsh with his osinian thet
w»ch et & zlen is com o ataent to decid: when drcumetsncos

secassilert oo ourse to wer for t9 b puranee,”

Jep & h d plrwdy strted afrller in = latter of Hey 26,

1928:

2
3.
4,

Stet 8 is und :rstond to
ont gtotes

i
ottt 41 anthins thet wel d ro

Tpyp bt £5r thy ragwmedstion of wets Tuxt 5T tha Tro- ty,
natos. sxehe pead, instiuanoets ~F 1 tifie tinn #ad of 7 &3 ruice
Fnd Aty o wilge vha of Stet: publ. 468, 'nsh. 18933, p. 57
De Mo, L. BE.

Ce Ce, Ps Ti»

Ce Coy Po 51,
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tut Lw for do s s:lf-d . f ns: goel The problem of s2lf-
def ey in its 1 is most ¢nmolicerted. hHow it ws undorstaod in
th o UTaited Stotrs -t thoe time when tho Kollogz-Brirnd Pect wes
proposad -nd sceupted, crn o be Lurned from the stotamonts wod:
in C-ogrose bafore its r-tific: tion. T o $or Zorch went so frr
s to mrintsin thot it we @ feet th ¢ v ryr netion rosorved the
right to omploy farce to protct its retionrls whon thelr lives
mizkt b ondsagor:d in for i lznds.l Sceret ry of Strt: Kellosg
declared th-t th- r . sarv ticn »f the right of self-d-f s> mosnt
"thrt this Govornz: ot nhes  right to &% sue’ - -surne s it

b licv:s uscesssry to the doefioase »f t» . e-untry, or to prad;snt

thines th t misht nd o2 r tao sountrr." (Itelics suppli;d.)g

It 2o.paerrs that this woent furthor th'n the r sarv tion
of the right of v ry cotion to dafend its torritosry from sttock

nf the toxt »s it st-rds,

o

sr o invesion.  Sowever, witl the veosunnos
it is esg ntisl to koow with wh=t id:re in mind pralirm is wora
propirad to retify th poet, ospucislly so in visw of cuthor
Kall =z's .xoiden tion of its innlicrtions.

In v is r:spuet, ta: sicond r s .rv tint of the Prct nf
Pris sequir s spoeisl siznificrnco:  thet oreh Steto olons is

“r.c*8 noensassitote roeonurs: to wer

chomptalrts to dooides whan g
in s:1f-dfimee. Fg Bloiw !l put it: "Th. impovtenac of this lest
phr=ah is i torpr-ting thn Pug, al Feris con bFvedly» B cvretated,

Seet ometion de to ronedm the Jude: of its nwe setifnis.s This is the

bret of foarigs™

ross, 2nd Scdsicn, p. 1286,
v Forogign Rel-tions, Ooe. 7, 1928,

i qulicis bics of wer,™ pe Bb. It mry bo
congid rqd of Import: nee to note th t tis ricerd »f thr treons-
retiime of b sedd commitio: wes rovis:d by Swreter: of Strte
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This rescrvation makes 1t extremely difficult, if not

impossibkle, to prove a ®reach of the Pact. The reasoning of the

Nuremberg judgment on this peint seems to be almost z petitio

vrincipil, where it zays:

"Whether =cillon takan under the claim of ge’f-defernse
was in fact agrressive or defensive must ultimately be
suLjeet te investigstion and. adjucication if interrnticral
1nx 15 ever to be ¢nforeced.™

The question 1s whether the signatories ever intended te

have tre ract enforced in a judicial way. Hyde was richt in

stating:

"The agrzement ccntained no provision requiring a
rnerty which might resort to non-amicable measures, on
grounds of self-defense, to establish befor¢ any particu-
lar body the ccundness of its pretensions.”

Secretary of State Kcilegg, cxplaining the Pact *n the

U.S5. Senatr Committee on Foreign Relations, stated on Decembir 7,

T0n8,

"I knew that this Government, at least, would never
arree to submit to any tribunsl the question of self-
defense, and I do not think any of them would." (Record,
n. 4)

Senator Borah, who played such an influential part before

the Briand-Kellmgg Pact was ratified by the American Senate, stated

at the beginning of the discussions in the S5Senate:

"The only censor -- and these things we may understanAd
and frankly sdmit -- the only censor or criticising pewer
of a nation exercising the right of self-defense, 1f 1t
does not exerclse 1t upon true nrinciple, is the power of
rublic opinion. There being no super-government, no tribunal
to which appeal, and no one willing to create a super-govern-
rent, and no authority oftherwise to pass upon the matter,that
is the only judge that we cen rely unon to censor this part of

1. Nuremberg judgment, Br. ed., p. 30.

2

Charles Chensy Hyde. International Law, chiefly as inter-

rreted end applied by the United States. Vel. III, Sec. Ld.,
Bosteni 1945, p, 1683,
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the treaty. I know of no other tribunal to which we can
apresi for +“f_r ctltudj of nntionz in the exercise of this
right of self-defens

The principal question in relation to the above isd
Did the Pzct of Paris make aggressive war an internstiomal crime
for which individuzls cen be held resronsible?

Act 1 of the Pnct states that the Parties "condemn recour:
to war for the sclntion of international controversies." Could thic
word "“condemn" indiczte the criminality of the condemned =zetivity?
The word itsclf certrinly does not warrant such a conclusion, and

dicated strong fzseling of misgliving rather than designation as
ariminel. Moreover, the term, as used 1ln treaties generally is

rtainly not employesd to brend a condemned ~ctivity or status as
criminal. In the tresty to avoid or prrevent conflicts between the
Americen Gtates, siened at Santiasgo de Chili, on Mey 3, 1933, the
Governments rerrcsented a2t the Fifth Internationsl Conference of
Ameriecan States condemned "armed peace," and this certeinly was nof
intended to create a new international crime.

Even among suthorities in the field of internmational law,
there is difference of oninion with repard to the menning of the
Pret of Pnrls where the solustion of conflicts 1s involved.

)

According to Willer the tresty nlsces the pertics under

< i

an obligation to settle all thelr disputes by pacific mesns. How-

ever, COppenheim=Louterpncht (o. c. s 151) roints outs
1. Congressionnl Record, Jan. 3, 1929, Vol. 70. 70th Cong., 2nd
Session, r. 1063. And agnin on Jan. 4, 1929 (1. c. page 1126):
"There is no superior ceourt or other tribunal te which appeal can
be m-de gxcent the judgment of the world." or "But this treaty
never crn to to any court, becausc if it is violnoted we are th

Judges of that DLT"]V(S, and ezch signatory is the judge for it-

gelf," or "This tresty does not provide for any tribunal."(l.c., .
1133). On those assursnces scnators bpsed thelr "yvesh" to ratify,
some of them recegnizing ot the seme i thet it wes 5 "worthless,
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but perfectly harmless pcece treaty." (Jan. 15, 1. c., »ope 1728).
2. David Hunder l'iller: The Pcrce Pect of Paris, New York-London,
1928, p. 129.
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"Even 1f Artiele 2 te construed as implying the
rositive duty to seek the soluticn of disputes by pacifie
meens, it certainly does not imply the duty to settle
disputes in that way."
Indecid, the negative wording of Article 2 is characteris-
1
~te: no selution is to be sought other than by pesceful mesns, In
othir words, if ore of the partics is not nmrepared to ccoperate by
conceding rights or privileges percefully, the status gno will be
meintalned. Yet, the occasionnl ylelding of rights is essential t«

-

naintain peace inesmuch 2s 1t is net the strictly legal controver-

sles which are the more vital, but the nolitieal conflicts in the
course of which 2 chanpgs In sxisting legel rel=stions is being
sought.

As long nas the relations between states sre still such
thnt any state, in cceordance with its sovereign right, will declde
its position in vital conflicts, there will be no plece for out-
Lawing war. It 1s said: lrws, like houses, lesn on one snother.

plied to our ecese, this means: the prohibitlion of war can only
be the conscguence of certzin legal relations botween stotes:

Kelgen rightly observed:

"The complete fallure of the Briand-Kellogg Pact elearly

shows that 1t is usclass to outlaw war wlthout eliminating

the rossibllity of lepnlly unsettled and unsettoble con-
flicts."2

Nelther the lafty phrascs used in resolutions, nor the
amblpuous Pact of Paris outlawed war in the sense thet waglng an
illaegnl war did become criminsl in the ordinsry sense. It weuld
be superfluous to guote the great numbrr of pre-war suthoritics whe

held this same view. Sufficient i1t is to glve the oplnion of

Dzvid Hunter Miller, the Amoriesn diplomat snd suthor, who played
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an cgsentisl part during the nepotiations. Miller Stated:

1. The significance of this negotive wording i1s stresscd by the
nesitive wording of art. 2, sub. 3 of the Charter of the United
Nntions,

2. Hens Kelsens Pesce through lsw, 1944, p. 32.
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rly "international custom, as tvidence of o gtnersl pr-ctice

cented #s5 law." Custom cen Indicate low if it shows behavior
hus accurtrd. The only custom referred to in Olueck's argument
is the custom te use mere or less emnty rhrases whore real lssues
=iled to materinlizc. Acturl proctice of states in their dealing.
ith erch other since 1928, the only practice which could indiceote

allerped fundamental change, would not suprort the new concen—

In this connection, it 1s illuminesting to note that
rrimin=1 rcsponsibility on the osrt of the authors of nerressive
=r come under serious discussion only towsrds the end of the war.
1 1228 this narticul~r conscquence of the Pact of Prris wes by no

eans reengnized.

L. In the coursc of the discussions zbout the Pact of Parls, the
¢fense offercd evidenee coneerning lnstances of internstionzl con-
tuct which eotld be interpreted ns brecches of the Pact commltted b
ntions represented in thls Tribun=sl, This evidence w=s not offered
m the theme "thieves for their rabbery hove suthority when Judges
stezl themselves," but with the purpose of showing how the Pact of
-orls was setually interpreted by the nations concerned, rnd to
trow from thot interpretotion conclusions z2s to the real content of
the treety, in other wordsy "rs proof of the present state of the
internationel law relevant te this ensc." (T. 17¢05)., DcPﬁn e
ounsel BlakKeney further stated in this connaction: "I =m cs+
in showing to the Tribunal thnat if the USSR, the T.S., Gre t Brita
~nd other nctlons have done these things, LLy c-nnot be rots Of
ariminr] -ggression.™ (T. 17615). However, the Tribunal ruled
1fferently, when she Fresgldent mnnounced:

"The Tribuncl hrg decided not to recclve evidenco =s to the
rcl<tlons between <he USSR eond Finl-nd, Latvin, Estonla, Poland
nd Roum-ni~; nor as to the rol-ations between Russin and urEit
Britain and Iran; nor =2s the relntions between the U.5, of
americs snd Denmnrky vis-a-vis Greenland rnd Ieclend. These are
cella *’r 11 rﬂd irrelevant issues. The decision 1s a decision of
the majority." (T. 17635).

Tre interests of the defendznts werc not necessarily preju-
iieed by this ruling, where the mntters concerned con be considered
the subjeet of comron knowledge, of which the Tribunal csn take

judiecial notice. (Sharter, srt. 13d4).
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Studles dating from subscquent years occasionslly ex-
pressed £ desire to codify individusl penal lisbility. But not
until the later wsr years does individusl responsibility for
ngrressive war aprear considered os estoblished under cxisting
lzw. The development towards the punishment of war criminals
owes 1ts origin to atrocities commited by the enemy. Reacting
to such atrocities, Roosevelt and Churchill declared on the 25th
of October, 1%41, that time would come when these crimes would

be punished.

1. Both nddressed 2re recorded in "Punishment for War Crimes,'
London, H. M.'s Staticnary Offlce, 1942, v. 15,
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"The Molotov Notes on German atrocitics"l of November 29

1941, end Janusry 6, 1942, contained thc same idea, i.e., the
declaration that the suthors of these atrocities would be later
colled to acecount. Thie Russian smmouncement sald, i.e., that

"the Soviet Governnent . . , lays =11 responsibility for these
nhumen and rapacions acts committed by the Germnan troops on
the criminel Hitlerite Government of Germany."

In the DeclaTetion of St. Jame

n

142, the “Yovernments -

£

Belgium, Czechoslovakla, France,
ireece, Luxemburg, the Netherlands, Norway, Poland, and Yugo=-
slevia, issued o doclarstion on atrocities committed in their
respective eountries. In 1t, they affirm thot scts of vinlence
tius inflicted upen the civilian populations have nothing in
common with the coneeptinns of an act of war or of a political
crime as understood by eclvilized notionss and list among

heir nrinecipal wav alms the -unishment, through chapnel s

f organized justize, of thoss guilty of, or respaonsible for,

3
ct
)—s

o)

+
o,

these crimes, whother they Heve ordered them,

~a

This deeclarstion wes trensmithed to the Graat Powers.

‘ Ae . 3 : 1 - 2
the renlics were published in "Punishments for ar Crimes (2) L

J
4

o ménticn l1s mede of vogs=ibl runishment for sgrressive war

18 greh. Only "Conventional War Crimes™ would be tried.

*s Palnco, gated Jonusry 13,

Putlished by H.M.'s Statisnary Qffice, London, 1942, ». 20.
: ished by HiM.'s Statlonary Cffice, London, 1943,

n
it
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Moletov announced that his government, havimg henrd »f fthe
"monstrous otrocltles, vesv.s onec more deelares to the world its
inflexible determination that the criminnl Eitlerite Govern-
ment and all its accomplices must amd sholl suffer descrved
stern punishment for the crimes pernetrated sngoinst the peonles
of the Sovlet Union end neesinst all freedome-loving pecples in
territories tenmporarily occunied by the German Army and 1ts
accompliecs," (14th October, 1942,)
When St=1lin m~de his srecceh on the 25th anniversary of
the Revnlution, November 6th, 1942, he mentioned as the third
woer aime: "to destroy the detestsmble 'new order in Euro-e!
and to punish 1ts builderstl pi@ this me=n the punishment
of thosc¢ responsible for the wnr? Coreful re~ding of the text
shows that Stnlin resetcd ageinst those who committed atrocitles
systemntically, whore he says:
"The Hitler scoundrels have made 1t their rule
to torture Soviet war vrisoners, to slay them In hundreds,
end to condemn thoussnds of them to death by starvotion.
They outrare ~nd slzughter the civil popul=ztion of the
occeunled territories of our country, men and women,
children and the sged, our brothers ond sisters, They
have set out to ensleve or exterminnte the populetion
of the Ukraine, Byelorussia, the Baltlc Republics,
Moldavia, the Crimen =2nd the Coucssus. Only villi-ns
and senundrels destitute of #11 honcour, who h-ve sunk
to the level of brutes, csn commit sueh outranfes
agcinst lnnocent znd unermed people. But that 1s not
all, They have covered Burope with gmllows and concen-
tration cemps. They have introduced the vile 'hostege

system.! They shoot amd hrng absolutely innoeent
cltizons whom they take 23 'hostares' because some

———

1, J. Stolin: On the grent patrintic war of the Sovict Union,

Yoscow 1646, . 78,



» German beast was prevented from raping women or robling
giwvillans. wry heve ennverted Buropre into s prison of
mations. Anﬂ this they e¢2ll the "new order in Eurore.f

We know the men who are rultv of these outrnpes, th
builders nf this 'new order in Eurc1ﬂ,' all thosec
upstert governnr-generals, or Jjust ordinary governors,
cammendants 2nd sub=commondants. Thtir names are known
tn tens of thousonds of tormented prcople. Let these
butchers know tP“t they will not execare responsibility
for their c¢rimes or clude the hand of retribution of the
tormented notions. Our third task is to destroy the
detcstable 'new order 1in Burope' and to punish its
builders.®
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It seams anrarent that Stelin simed 2t the punishment
f the buildars °f -n rtrcelous systin,

A United MNotions War Crimes Commission wes esteoblished.
A san'rﬁ*ttrs,lappointed for the pury :se of definlng the
lins 5 r1ony which thr Commizsion should approach its task,
rrevnred 2 renort which was adonted on Deeember 2, 1942, In
this report, these crires arc enumersted which -onld generally be
“unish:ble. The report drewn up by the Resrcnsibilities Com=-
missior: of the Faris Foace Conference in 1919 wes followed i1n
~mtline. A note wrs added to the list of crimes to the effect
that ~ddition had to be msde »f "one or two itims which secmed
to be inndequately covered by the loanguage employed In framing
the 1list" iwhile a few would have to be deleted Yes these refer
to rets which, in the present war, the forces of thc United
Netions have themselves been obliged to commit." It 1s imror-
tant to point out that the Commission in 1919 did consider
wroblems ccnecerring the re-»omsibility of the authors of the
wury, but that it crro to the conclusion that "the acts which
brought qﬁnut the wor should not be chnrgcd rrrinst their

2
~uthors or made 2 sublect of proccedlings before n tribunal.

1. Cnd sting of Sir Cecil Hurst, de Bncr, Ecer, de loor ang
Glaser.,

2. Report rrozerted to the Preliminary Porce Conference by the
Commission on the Reswonaibility ~f the Authors of the ¥ar,
and on the Enforcement of Penalties, 29th lM-rch, 1919, p. 13.
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In the "draft convention for the creatisn of »n inter-
netional eriminal court," of October 1943, draftcd by the
Chairmen, Dr. de Baecr, and =amended by the Commission sppointed
by the Leondon Internaticnal Assembly, the crimes coming under
the jurisdiction of the nrorosed Internnational Criminal Courts

were deslgnated "war erimes." Art. 2 of the draft resds:

"War crimes are any any grave outrapcs violsting the peneral

princinlies of crlmln.l law ns rccognized by civilized
nﬂtiﬁns cnd committed in war-time or connccted with the
preperatlon, the waging or the prosecution of war, or
Wfr*rtrﬂtef with = view to rreventing the rostoration
nf i (itelics surrlied),

Neither docs the lMoscow Declarntisn of November 1, 1943,

"on atrocities,™ mention any intendecd runishment of the authors

of the war, although it does mention the future trial of thnse
who hnve ecommitted atrﬁcitica.2 This declorstion stoted thet
cuilty Gerrmrns "will be sent boek tn the countries in which
thelr sbominnble deeds were done," cxcept the "mojor c¢riminals
whnse nffenses have no warticular gengrophical loeantion and who
will be punished by the joint decision nf the Governments »f
the Allles." The Londen Agreement, referring to this lest

statement as basis for 1ts creation of the Nuremberg Charter,

srarently lost sight of the fact that the decliaration was

1. The punishment »f war criminals, hecommendrtinn of the
L. I. 4. (London International Assembly) p. 18,

2. The "Three Powers Declerotion on Atrocities," mende by the
U.8.y U.K. 2né USSR may be found in United Natlnns Yenr

Book 1944, London-New York-lMelbourne, 1946, n. 21.
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"on atrncities" only.
Trhe first nceasisn »n which the punishment of thonse

responsible for the war was announced, was on 6 November 1043, in

-

Stalin's sreoch comuemorating the 26th anniversary of the Revolu-
tion. In this speoch Stelin s=zid:

"In eonjunction with ~ur Alliecs we shall heove 9 4 o W
trke rmensures to ensure that 211 the fascist criminals
who are responsible for this war and the suffering the
cples have endured shall mect with stern nunishment and
retribution for all the crimes they have committed, no
matter in what country they may hide.nl

On the first »f Deccmber, 1943, the Cairo Confercnces
Statement was issued, in which Ronsevelt, Churchill -nd Chiang
Koi-shek szid:

"The Three Greaot Allies are fighting this war te
reatraln and punish the aggression »f Jarand!

Only the punishment of Jrran as & natisn is hcre brought ur.
One wonders whether such »unishment has any bearing upon judicisl
activity »f a tribunal with regard to individusl res onsibility.
Such runishment prirmerily manifests itself in the destructinn
of cities, in the loss of territory, and in the humili=tion of
an nccuratinn,

In the Report of Commission I of the London Internstims«l

Assembly, issued in Deccuber 1943, it states:

1. J. Stzlin., On the Greot Patriotlec Wnr of the Soviet Union.
Unscaw 1946, r. 129,
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1l

e
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£y]

"It is essential thet the categories of er :
resrect of which post-wor punishment is required,
be steoted 28 precisely 2s ~assible. After much dis-
cussion the majority of the Commissi-n reenommended
thnt a comprehensive view should be taken, including
not only the customnry vipl-ti-ns of the ifws of war,
but any other serious c¢rime agsinst the loczl law
crmnlitted in time »f war, the perpetrator of which
Fes not been visited by ~prronriste nunishment.
Marcover, in accordence with Stalin's views as exw
pressed on November 6, 1943, the Commissinn rccommended
that those res onsible for the "erime of war," i.e.,
unprovoked sgeressinn, should be branded ns criminels
and adequately nunished.vl

In its "Recommendations," the Commission, hrving first
fiven the definitinsn its Chzirman recommended in October,

continued:

"From this vnoint »f view the Commission rcgnrds as

war crimes =2s~ecially: (a) the prenarati-n 2nd the
wzging of an aggressive wsar and 211 »ther acts of
aggression (referred to5 In Marshel Stalin's Declaratinon
Af November 6, 1943). . .12

1. The nunishment »f war criminols: Recommendatio-ns »~f the

L. I. A. (London Tntern~tionsl Asscrbly), n. 7.

L -

20 Oo C-, TJ- 12.
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Marshal Stelin's idee wes further supported in 2 book
by the Soviet-Russisn professor A, N, Treinin ("The criminal
responsibility of the Hitlcrites," Moscow 1944), who, together with
Mej, Geno Te T. Nikltchenko {(later the Soviet Member of the I. M.
T, 2t Nuremberg), reprcsented Soviet Russia at the London Cen=
ferencc which resulted in the London Agreement of fugust 8, 1945.
So fer as Americen policy is ccncerncd, I moy auote
Sheldon Gluecks
"Judring from avellcoble published dets, thils icder of
including the leunching of #n rerreseive vor -- ¢ 'crime
sgrirst pcece! —— rmeng the effonscs for which the Axls Powcers
were to be held lieblce hed its crigin, == fer 2s fmericen
pclicy 1s ccnececrned, in ¢ report tc the President made on
June 7, 1945, by the Amerricen Chilef cof Ccounscl for the pros-
ecutirn of mrjor wer crininsls.!l
It wrs the leter ChicfofCeounsel In Nuremberg, Justice
Rebert H, Jackson, whe in behelf of the U.S, signed the sgrecments
of Lenden of fug. &, 194%, concluded between the reprosentetives of

the Gevernments of the U.S., Irence, U. K. £nd USSR, "acting in the

interests of 211 the United Notlons,!

1, Sheldon Glueck: The Nuremberg Trirl ond Lggresslive Wer, Now
Yoerk 1946, p. 5. Prof. Glueck wes the imericen member ¢f the zbove
commission of the Lenden Interneticnel fissembly, In hls bock, "Wer
Criminals: Their Presecuticn and Punishment," New York 1944, he
hszd expressed the view thct the rets of leunching end cr-nducting an
aggressive wer cculd nct be regerded s internaticnel crimes (o.c.,
p. 37-38). Secrrtery of Wer Stimscn wes skepticel zbcut the od-
vlsebllity cof trying wer criminals cn the chesrge of rpggressive war,
when 1t wee first suggested te him. He theught 1t "¢ 1little in
edvance c¢f internaticnel theught," as hc strted in & memcrendum of
Nov, 28, 1944 (Henry L Stimscn: On Zctlve Service in Peace and
Wcr%g7?y H. L Stimscen end McGeorge Bundy. New York 1947, Vel IT,

p L] ; [ ]
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in which "crimes egainst pesce" 2re mentioned as coming within
the jurisdictien cf the I, M. T.

Frcem the atove,1t felleows thet "ecrimes agalnst peace"
were not regarded true crimes before the Londcn Agreement, and
were not considered as such befeore the end of 1943,

v e e

The questien has to be faced end answered whether the
cencept of these crimes was,snd cculd be,created as such by
the Lenden Agrecement of Lugust 8; 1945, cr by the Cherter for
the IMIFE,

The defense In this cese hes submitted that this guestion
1s of nc consequence; in view of the rule invslidating ex
post fecto lew., Thils srgument, hcwever, will nct stend
examination, If the princlple cof "nullum crimen since preevias
lege" were a principle cf justice,l the Tribunal would be
bocund tc exelude for thet very reascn every crime crested in
the Cherter ex pest feete, it being the filrst duty of the
Tribunal to mete cut Justice., Hcowever, thls mexim 1s nct o
prineiple cf justice but ¢ ruvle cf pelley, valid cnly if
expressly adopted, sr a= tc protect citizens sgelnst arbiltrari-
ness of ccurts (nullum erimer, nulle poene sine lege), as well
as agalnst arbltreriness of legislators (nullum crimen, nﬁlla
peoenez slne preevis lege)., Neor dees this rule conslder the

guestlon whether # certeln sct wes criminally wreng at the moment

1. As the mejority judgment, followlng the Judgment of Nurem-
berg, holds,
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it wes committed, out cnly the cuesticn as to whether that act wes
cr was nct ferbidden under peneltys As such, the prehlbitien of
€x post fecte lew is en expression of pelliticel wisdem, nct nec-
esserily eppllcsble 1n present Internatlirnel relatlens, This |
mexim of liberty may; 1f cireumstances neccnsltete 1t, be disre-
grrded even by powers viectericus in o war fcught for freedem, It
1s, however, nelther the tesk ner within the pcwer of the Tribunal
tc judge the wilsdom ¢f ¢ certzin pcllcy,

As indicsted above, aggreéssirn was ncot cconsidered e true crime
befcre and in the beginning cof thils wer, and cculd nct be consider-
ed ss such for lack of those cendlticns 1n Internaticnsl relations
on which such & visw could be hased.

The dresdfulness of Werld Wer II may have mede us realize the
necesslty cf preventing wers in the future, But we need not disw-
cuss here whether the herrer of the rtemic bomb cpened cur eyes to
the crimlnallity of Japanese aggressicn,

These herrers of Werld Wer I may ccompel the natlirns tc teke
the legsal stéps to achleve the malntenance ~f peace, This has not
been done tc daste. Consequently, apart from the guestirn as to
whether; gccerding te Internatlirnal law, victorlous pewers, elther
In a mutuel tresty cr by corder fr thelr Supreme Commander, cculd
bring zbcut e change in the legel situeticn cf zggressive wor, the
relations of the nations d1d nct chenge 1In the sense thet even at
this moment every illegal war could be qualified as 2 vile c¢rime,

Positive internaticnal lsw, os existing ot this mement,compels
us tc ipterpret thz “erime cgeinst peace," ss menticned in the

Charter, in e special wny. It may be presuppcsed thet the £1lied
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Netions did nct intend tc creste rules 1n viclaticen of internaticnal
lewe Thils indlcates thet the Cherter should be interpreted so

thet it 1s in accordance with Internasticnal Law,.
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There 1s no doubt that powers viectorlous 1n s "bellum
justum," snd as such responsible for peace and order thereafter,
have, according to international law, the right to counteract ele-
ments constituting a threet to thet newly established corder, and
are entitled, 2s a means of preventing the recurrence of gravely

offensive conduct, to seek and retaln the cus tody of the pertinent
1 2
persons, Napoleon's elimination offers e precedent,

The Potsdam Declaratlion emphasized thet duty:

"There must be eliminated for all time the zuthorlty and
influence of those who have decelved and misled the pe-
ople of Japan into emberking on world conquest, for we
insist thet a2 new order of eace, security snd Justice
will be 1mpessible until irresponsible militarism is
driven from the worid.,"

In his opening stetement, the Chief Prosecutor stressed
this point of dengert

"For the accused in the dock 2re no contrite penitents,
If we are to belleve thelr cleims rs 2lready ssserted in
r this trial, they acknowledge no wrong and imply thet 1if
they were set free they would repect thelr sgpression
agaln and srain. So thst from the she.r necessity for
security they should be foreVer restrained," (T, 469),

- CC arc -’IydE', OOCU, P. ?411'

2. The baslc iden of the detentlon of Napoleon wes hils elimination
as e dengerous man, who had to be prevented from agein disturbing
the peace of Europe, Compare H, Hole Bellot: The detention of
;}joigrn Bucnapsrte, in the Law Quarterly Review XXXIX - 1 2?3, p-

- ¢ - ¢
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The same thought was expressed by the Russlan prosecutor:

"The accused have not lsld down srms. Not only did
they plead not gullty, taking advantage of the fact that their
‘eriminal actions in the past were thoroughly disgulsed and
the aggressive pollcy was csmouflaged by officlal 1les zbout
Jnennts struggle for peece, etc., but they continue actively
advocating their eriminel zppressive policy which brought
innumcrsble celamities 2nd suffering to millions of people.
The consplrztors mow im the dock are 2180 dengerous bhccasuse
eround them really the most resctlonary elements in Japen
represented by former zgenerels, intellilgence agents ond
¢iplomats who aspncerins in thils court #s wiltnesses are doing
their best to shi:«ld taelr former bosses," (T, P'. 39738),

licre political action, besed on the responsbility of
power, cQuld have achleved this aim. That the Judicilel way is
chosen to select thosec who were in fnct the plonners, instigstors
end wegors of Jenagnese =sgeraession is & novelty whnich cennot be
regrrded ¢8 5 viclatlon of Iinternetional law in that 1t alffords
the venquished more gusrantees than mere political actlon eould

dos
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Agein, the chief prosecutor in his opening stctement ssids:
"This method of constituting en internstionasl legsl tribunal
eand permittinz such war criminals the privilege of defend-

jng themselves znd asserting thelr innocence is but the
culmination of the modern end civilized 1deels of culture
and tolerance whlch heve become crystsllized in concrete
form." (T. 393).

Crime in internstional A®% is spplied to concepts with
different mesnings., Apert from those Indiceted ebove, 1t cen
2lso indiceste acts comparaﬁle to prlitical crimes in domestic
lew, where the declslve element i1s thc denger rather then the
guilt, where the criminegl 1s considered en enemy rether than
a villian, rnd where the punishment emphesizes the political
meesure rether then the judiclal retribution,

In this sense should be understood the "ecrime apoinst
peace,' referred to in the Cherter. In this sense the crime
cgalnst peoce, as formulated 1n the Cherter, is in eccordence
with internstionel 18W.1 It zo0es wilithcocut szying thet this
ceneeption of the chrreeter of the "erime" hes certesin con-
sequences with regerd to the =z2pnrepriete '"punishment".

It appears to me thet the Nurermberg Judgment 1s based
upcn 2 scmewhat simliler conceptlon of the "crimes zgeinst pesce,”

Altheough 1t qualifled the "erime egainst perce" of initisting

& wer cf pggression as "the supreme internaticnal crime,

le. The presecuticn in this case steted: "YAs tc the crimes listed
in Article 5, 1t 1s cur submissicn thet the Cherter is and purports
tc be merely declaratcry of internaticnel lew es it exdsted from

&t least 1928 crnwerds and indzed before." (T, 39002)., In the sub-
mission cf the prcsecutdicn the Pact of Peris did net consitute

the decisive mecment ¢t which egrgressive wer becerme s crire, This
is ccrrects The special importance ¢f the Pact of Parils ceonsisted
in the eliminstion ¢f eny doudst whether sggressive wer might be

the right cf every scvereign netion.
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differing only from cther wor crimes in thet 1t centalns within 1t-
self the zccumulated evil cf the whrle,”l) yet these defendants
frund gullty of the crime sgrinst pesce, whe vere net, cr to ¢
limited degree, found gullty of conventicnal wer crimes, were glven
rnly nriscn sentences (Hess, Doenltz, Rceder, Funk, von Neurath,)2>

£s lcng s the deminant princlple 1n the crime cpcinst
pesce 1s the dongercus chrracter of the Individual who ceommitted
this erire, the punishment should only be determined by consider-
atlons of security.

In this case; thls means thet no capitel punilshment shouly
be glven to anyone gullty of the c¢rime sgalnst peace only.

At Nuremberg, November 21, 1945 Justice Jackson stated:

"That four greast nations, flushed with viectery and stung
with Injury stay the hand of vengeance and voluntarily submit
their ceptlve enemles to the Judgment of the law 1s one of
the most significent tributes thast Pcower ever had paid to
Reason,"

This pralse would apply tc the Allied Nations 1n connection with
the Pacific War d&f the crime zgzinst pe:ce and the purpose of

thls trizl were understood In the abhove sensc,

1, Judgment, r. 13.

2. Thils interpretstlon of the Nuremberg Judgment wzs dencunced by
the Chief Freeecutor #n his closing address eg "o complete disw
tertion of the Nuremberg Judgment besed upon stetisties rether

then the ccnsidered words ¢f thet Tribunal," (7, 38966). The
phrase lcses its convicticn if cne reeslizes thet this 1nter0rctetior
15 besed upcn the sentence preper rather upeon the reascns given

for 1t,
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In this trial, t-zecther wilth the Nuremberg Trial, the
first in which arrressicn-as-a-crimes is st sicke, 1t 1s not nec-
essary to dr:w a sharp line between agrrecsston and defense. Here,
#8 the evidence ShOWS;We are deoling wlth wuors whieh can be called
wars of conquest, wars of 1llegal expenslon. These wers of con-
guest certainly come wlthin the scope of 1llegal egeression, what-
ever definition might be glven. The questlon whether the Imoulses
which led to those wrrs of congquest ¢é1d, perheps, originete pertly
in the defensive sphere, may here be left out of discussion,.
Insight 1n the genesls of the crire hes but limited importsnce, zs
it is not so much retribhtion for the offense by punlshment of the
perp-trators which 1= here being sought, as a measure for pro-
tection by elimination of dangerous persons.

It being provid thet Jeven waged wers of eggression,
it 1s not necessrry to inquire in how frr trecety provisions, toco,
wire violsted. It is elesr th:t "esgerecelon” in the Chrrter

imrlles and presunposes the 1llep=71ity of offensive wer,

l. Such a very narrow legrl view 1s surrorted by the circumstsnce
thet even in ¢ trlel lasting more than two yeers 1t 1s wellnigh
impoosrikle to write the excct story of 17 yerrs of world history.
It woulc¢ be 2dvicsrdle not to eprroech z factusl situetion which
hoe not becen clarified in its smallest detedls with & legel cone-
ccpt which ie of such subtlety thet it would reguire those deteils
in 1ts ¢p-licetion,
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The author of the Cherter hes heen most snxious to cover
211l th: -ctivities, which e¢ouvld be regrrded o5 suprorting rgrres-
sive wer. The incictmemt hre followed thils course., It will not be
necesscry to decidée 1n cetell whether someone plonned or prepsred an
cgrresslve wer, or conspired in the accomrlishment of the plannlng,
prepar-tion, inltlation or w:ging of such & wrr. On the other
hend, 1t is herd to find e distinction betwecen Initiating and wep-
ing, sinece¢ inltietlng estehliche= waglng.

lsore Important 1n thils cesec is the question whether every
single member of the government, whe votcs for war after having
entercd the government with ~he purpose of meainteining peesce, can
be considered tc heve inttisucd the wir. A simller »roblem srises
in case of someonc having entercd the povernment during the wvor,
gimilerly with the purpose of attimpting to schieve pirce ns soon
ns possilble.

Declsion on thls point is of grect moment for the future.
The Judgment must by 11 mesns aveld esteblishlng such norms es
would te¢nd to crerte the conseguence thet Individuals suprorting
pesce would be forbidden to hold high office 1in o government which
1s inclined to agyrressive wer, or is in the process of wrging an
cgpressive wer.

It may be steted at this point thrt, unlike other
crimes, the crime of rpgression 1s such thet the emphasis fells
upon the actlvities in prepsretlon. He wheo propegetes, or planr,
or sterts the ageressicn tskes upon himself & hesvier responsi-
bility than the stetesmen who cennct but accert the consequences of

rrevicus events, or who cerrics on zn ¢strblished policy,
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It is wellnigh impossible to define the concept of initi-
ating or wrring & wer of aggresslon both accurstely end compree-
hensively, The simrle feet of heving been » member of the governw-
ment which decided for wer, or which was in the process of weging

a wer, is not sufficient. The intention with which one enters such

?
a government 1s decisive, It should constently bc borne in mind
thet the guestion 1s whether certain sctivities, mentioned 1n art.
5¢ of the Cherter, s2re¢ such thet they can be considered zs este-

blishing ¢ crime sgaginst reecce,

Another problem is whether individuels, other than those
forming the Government, cen be consldered to heve wrged the wer of
aggression. As & mstter of course, those cen be considered so who?
without formelly helonging to the povernment, exercise governmentel
functions. When *the Army in & given country sssumes 2 position
which rrkes 1t the deelsive rpent in the formuletion of the stete
nolicy, it cen consequently wege wrr. The Army, 1f 1t restricts
itself to the nroroer zrmy function, i.¢., to constitute the
rower which carries out the commend of the Government, csnnot
"wege Wer " As such, the Army is merely one of the instruments
with which ver is weged,

Now, thec ~rgument could be zdvencec thet a lesast the
militery, be they nrivates cor fieldmershels, ossist in the weging,
anéd thet those individuels, if consclcus of the sggrescive cheroct-
¢r of the wer, ceonsequently covld be held guilty of criminal
rerticireticon in the erime,

However, this guestion need nct to be answered here, since
the Tribunal in eny case lacks the jurisdiction tc desl with such

alleged rrrticine<icn in the crime sgrinst reace. New thot the
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Charter grents Jjurisdiction cnly 1n the case of waging snd of
some forms of nerticipaticen in this c¢rime, viz,, plenning and

preperetion, cther forms are excluded g ccntrerio,

Further on in thils c¢pinleon, where scme individual cases
wlll be trested, there will be oprertunity te po intc those

gquestions 1n mcre detell,
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Responsibility for Omission

& second problem arises with relation to conventiconsl war
crimns; who are resvonsible in case conventional war crimes are
committed, and who can be said to have violsted, either by com-
mission or by omission, the laws and customs of war?

There 1s no nroblem with regsrd to the nerson who com-
ritted the forbidden act, or vhlo ordered some other nerson to
do the same, If under orders, the former 1s still considered to
heve cormitted the crime, but superlor order may be considered
in mitigation of ounishment (Charter, frt. 6). The latter is,
without any doult, responsibtle for the deed done pursuant to his
order. As art. 345.1 of the American Rules of Land Varfare
correctly states: "The persons glving such orders may also be
"punished."

The problem which has to be faced here is the guestinn
whether there are some persons respeonsible for the fact that they
a4 not prevent the commission of c¢rimes., This respeonsibiiity
for "omission" d1s a very restricted one, in domestic law re-
cognized or.y 1n special cases where the legal duty was clearly
indicated. This duty to act varies in different countries with
the degree of 1libersl individualism, The modern trend in most
countries is to emphasize the duty of the individual towards
his fellow citizens or the community. However, there does not
anpear to be a similar trend in international law. The fmerican
flules of Land ¥arfare until 1944 carriec¢ this provisicn:

"The commanders ordering the commission of suéh acts,

or under whose authorilty they =re committed by thelr
troops, may be punished by the belligerent into whose



hands they may fall,™

(Art. 347, last sentence.)

54-a
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The reaning of the words, "under whose authority they were
commifted," was not considered sufficiently clear. Therefore,
this phrase was deleted iIn 1944, and renlaced by the above
menticned provision of art. 345, This new provision could in-
dicete a reluctarce tc accept resnconsibility for "omlssion.,"

[he Lritish "Laws an¢ Usages of War on Land" did, until
the amendment of art, <43 ir 1944, menticn "the officials or
commanders respor.sible for cuch orders," as verscns who could le
vunished in connection with crimes committed on superior order.
Here, tooc, the aboliticon of the '"plea of suwericr order" as a
general justificetion remcved from the rules any indication of
responsibility for "omlissior®,

The same hesltation concerning "omission' may be found in
Lhe ikremberg Judgment., In the uremberg trial, it vas proved
peyond any doubt that survivors of tornedoed ships were killed.
Jiere were lz2id befecre the Tribunal orders from Doenitz which
are, as the Tribunal pointed out, "undoubtedly ambigucus and
feserve strongest cersure.”l Yet, the Tribunal, without touching
the question whether Doenitz was criminally responsible for those
ki1llirgs through hils failure to take sufficlent steovs to orevent
them, stated: '"The sentence of Doenltz is not assessed on the
ground of his breaches of the Interrnationszsl Law of Submarine

TYarfare." As to the killing of survivors, this is aoparently

crily based on the

1. Doenitz War Order lo. 154, issued in 163¢, and the sc-called

Laconia Order of 1942, Judgment o. c., p. 109.
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fact "that the evidence does not establish with theo certainty
required that Doenitz d«liberately ordered the killing of shivn-
wrecked survivors.”l

The Indictment in this case, in counts 54 and 55, separate-
ly charges those accused who "ordered, authorized, and permitted"
to commit the violations of the laws of war (count 54), and those
who '"dellberately and recklessly disregarded their legal duty
to take adecuate stens to secure the observarce and prevent
breaches" of the laws of war (count 55). If there should be any
difference between the "permission'" charged ir count 54 and the
rvglect of duty, charged 1ir count 55, '"nmermission" has to to
taken in its sense of intentlionzl granting of freedom to commit
crimes. Such permissicn to vioplate the laws of war 1s an
activity which is‘closely related to "euthorizing", and is with-
out doubt in itself a c¢riminal viclation of the laws of war.

The real probler arises in relation with count 55, namely,
to determine the externt of the criminal responsibility for failure
to prevent crimes. The "Cormission on the Responsibility of the
Authers of WVar an@P?nforcement of Penalties" suggested as ons

of the zroups to

1. Judgment, p. 109, The evidence above mentlioned may be found
in lazi Conswiracy and “ggression, Vol. II, p. 8l5-fd4,

Yoshington, 194€,
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L. deslt vith by thi proposcd Hiek Tribunal: "All authorities,
civil or military, belonging to enemy countrics, however high
trir pesition may have been, w’thout distinction of rank, 1n-
cluding the heads of states who ordercd, or, with knowledge
thureof and with power to intervene, abstalned from preventing
or Ln<irg measures to prevent, puttir~ an end to, or repressing,
viclations of the laws or customs of war.“l As expnlained 1n the
Report, and especially in the ““rmorandum of Iicservations of the
Ar. rican dclegstes Lansing and Scott, trese two restrictions of
the responsibility, knowledge and pcwer to intervene, were
inserted at the suggestion of the &merican m:mbers.2 In the
Memorandum of Keservations, Lansing and Scott further deal with
the criminal liabllity for crimes cemmitted by others, stating:
"Io establish respensibility In such cases it is elementary that
the d1ndividuals sought to be punished should have knowledgc of
the commission of the acts of a criminal r-ture and that he
sticuld have posscesad the power as wo2ll as the autherity to
prevant, to put en end to, or reoress them. Nelther knowledge
of commission nor ability to prevent 1s alons sufficient., The
duty or obligation to act is essential." (Revert, o. c.) Thnis
third element, tre duty or obligation to act 1s asppsrently re-

lated with the avthority to prevent violations of the laws of war.

1. Heport presented to the preliminary peace conference, larch
279 l(:l(i" Da 14,

2. Heport, p. 59,
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"In re Yamashita," the Supreme Court of the United States
dealt with the same question where the defense argued that the
charge did not allege that Yamashita had either committed or
directed the commiscsion of such acts, and conscguently that no
violation was charged against him. '"EFut this overlooks the
fact, " strted the Suoreme Court, "that the gist of the cherge is
an unlavwful breacqa of duty by netitioner as an army commander
to control th- opcrations of the members of his comrmand by 'per-
mitting them to commit! the =xtensive and widcsoread atrocities
sp.cified. The questlon ther 1s wheth:sr the law of war imnoses
on an arry commander a duty to tr-ke such appropriate m-asurss as
arc wlthin his pover to cortrol the troops urder hls corrand for
tr.o preventicn of tho specifisd acts which nre violations of the
law of war and which are likely to attend the occupation of
hostile tevrritory by an uncontrolled soldiery, and whether he may
b« charg~d with noersonal resvonsihility for his fallur: to take
such m-asures wkor violations recu:lt."

"ir. Justice utledge, ir hils dissenting opinion, exprescsrs the
view that at least there must be a c¢rse in which the accused is
chzrged "knowlingly to have failed in taking action to prevent

the wrongs done by others, having both the duty and the power to

do so." "r. Justice Murphy, in his dissenting oplniorn, strossed the



necessity of knowledge in crses such as YAVESHITA's, i.,e., kmow-
ge of the crimes eommitted.

The throe clements soem to Lo essential in relation
to liability for "omissions", viz., kngwleﬁge, power, and duty.
Thrse elemints, however, are correlated in that the duty may imuly
the duty to know, Ignorance 1s no excuse in case the person in
charge could and should have known., On the other hand, "power"
means power in relation with legal duty. The three slements com-
bined may lead to eriminal responsibility.

Tc hold an official criminally responsible for
certaln acts which he himself did not order or permit, it will
be necessary that the following cenditions are fulfilled:

1. That he knew, or sheuld have known of the zcts.

Not oaly the knowledge, but also the lack of know-
ledge resulting from criminal negligenece matters. If his funetion,
and the dutics Involved place uven the officiazl concerned the
obligation to know what is havpening, lack of knowledge -- if he
coula have knowr provided only he was normslly alert -- cannct be
claimed in defenssz.

2. Tnnt he had the power tc prevent the acts,

It 1s a generally recognized fact that in every war --
war crimes arc commited by soldlers of every army, No government

-

or commander willi be able to prevent all war crircs. Therc 1s
criminsl responsibility only where all passible stevs to prevent
war crimes have not been taken. But zince it is a matter of
common knowledge thet war crimes are likely to be committed, the
authority vested in an official vosition should be cxercised with

Aduen reeard to thice npecihilditv,



3. That he kad the duty to orevent these acts,

One could arguve that this duty exists, as soon as
knowledge and power are apnarent. International law may develobd
to this poirnt. A1 this moment, however, onc has to look for the
specific obligation, placed on government officials or military
commanders, which makes them criminelly responsible for
"omissions."

The scove of this responsibility is extensive. The
me jority judgrment may bz generaslly referred to with regard to the
extension of its implications. It must be stated, howcver, that
it seems that the judgmsent gocs toco far wher 1t assumes the
responsibility of every member of the government for the atrocitice
committed in the field or against POY or civilisn internces.

The Chief Prosocutor stated in general: '"The per-
sonal liability of these high-ranking c¢ivil offici=1ls is one of
the most importsnt, =nd perhavs the only new guestion under
international law to be presented to this Tribunal.,'" (7., 435),

It is advissble indccd to bear in mind that this 1is
2 new guestion, which carries a warning to bc very careful not
to 2ounly rules which di¢ not exist before. It will, moreover, be
a wise policy not to extend this newly applied responsibility too
far. In this casc, this responsibility should not extend to
cvery member of the Government. Although the Hmague Hules state
that POY are in the power of the hostile government (art. 4) and
that the government is charged with their maintenance (art., 7),

this does not necessarily
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imply that every rember of the Government can be held criminally

responsible in case of mistreatment., In every government a
division of labor is cstabliched, and whecre, as in Japan, special
departments of the government wcre charged with a special task,
€. g., the War and Navy Ministries with the care for POW and
clvilian internees in occupicd territory, the Home inistry with
the care for civilian internces in Japan proper, the Ministry of
Overseas Affairs with the cer¢ feor civilian internecs in Formosa,

Korea and Saghalin -

the responsibility for not preventing viola-

tions of the rules of war should be limited to thesc officials

especially indicated in the pertinent domestic law.
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1
SOME OBSERVATICNS ON THE FACTS

Introduction.

The Three Phascs.

The Threat of Lssassination or Civil War,
Bearing of Japan's Intrnrnal Situation on the
fuestion of Guilt.

Togo's Rewort of 1933,

Telations with Russia till 1936,

The Sccond Phase.

Eirota's and Konoye's Policies.

The Anti-Comintern Pact.

The Chengkufeng Incidint,

The Nomonhan Incident.

fclations with China,

The New Order.

Negotiations with Germany 1938-1239.

The Tripartite Pact.

The Third Phasc.

The Neutrelity Pact with the U.E.5.R,
Develovments toward the Pacific ar.

Difference Between the Policy of 1936 and of 1%940.
Relations with U.S.8.R, after the Noutrality Pact.

The Defensce thet Janan Fought for a Good C=use.
Janan and the Indeverdence of the Asiatic
Countrics,

Jaran and the Co-Prosnerity.

To avold extensive guotstion, the full text of
important government daecisions is given in
Appendices. The documents are numbered I to
ZIX. TFor a corrcct undrrstanding of the plans
of Japan's governrment norusal of thoso declsions
in toto 1is essential,
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INTRODUCTION

The majority judement has decalt extensively with the
factusl history of Janan, and with fthe vert which the accused
played in this history. Reference may be rmade here to the find-
ings.

It geems, however, necessary to disscnt on somc
issues, wherc a differcnt interpretation should be given to the
facts laid befeore the Tribunal. This different interpretation
ig given only where it might have direet bearing on the cuestion
of crimir~l liability in the sen:s - of th: Chartir,

THi: THREE PHASES

Ceneidering the cvrnts which led up to *the Pacific
Var, it may be helpful to divide the interval concerned into
cirt~in periods. There existed in Jenan a group which, in a
peaccful way, was striving for a prosperous Javnan, a Japan which
would virtually doninate East 2&sia. On the other hand, there
existed a2 group which aimed 2t the expansion of Janan by means of
force. Ample cvidence has beon brought in this cass to show that
there existed 1n Japan 2 military clique which was cager and
determined to solve poiiticel and cconomic problems by force of
arms. This tendency gathered strength s the policy of neaceful
expanrsion gredualily seomad to become frustratsd by foredign immi-
eration laws, and by the world depression which 1ed to tariff
barriers and recgicnal agreerents. The dicisive question in this
trial is to determine how the relationship of the twe different
concepts, of expansion by reens short of war, and of expansion by
force of arms, develonsd,

In studying this development, a rough divisicn into
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three periods can be mede.

The first period is characterizec by a strugele in
which the military clique attempted to achieve its ~ims by
thrents and assassinations at home, and by independent action
abroad.  This period approximstely covers the yesrs bLetwecen 107

1936, although indcnendent action was still maintsincd in
leter yzars during the Msrco Polo Bridege, the llomonhan, and the
Lalte Khassrn incidents,

The ncriod of struggle wss followed by one of
collaborotion, in which the two factions came to an agrecment with
rcgard to the obj.oet to be achieved -- the dom'nstion of Lost
Asia. Lven in this, however, they remnincd opvosed vwith rsgard
tc the methods wherchy this objseet wes to bs achieved. This
neriod runs from approximstsly the Februsry 26 ineident in 1934,
when seversl pacifists were murdered, to the decision of the
Liaison Conference of Septembdar 19, 1940, although perhans a
chenge in official policy canm be distinguished earlicr during
the Hiranuma Cabinet.

The next and final veriod starts with the Liaison
Confercnee of Centember 19, 2940, during which the uesr of armed
force was acerotaed as government policy, first as an alternative

in case other methods failed, loter as straightforward policy.

THE THREAT O ASCASETIIATION ANDL CIVIL WAR

It should not be nrcessary to describe the first
neriod, and reference may be made to the pertinent passages in

the majority judgment., It hss boen established in this trial

that the military pleanned ané started the l'anchurian incident,and
that the successive governmernts, although opposing their machina-
tions, were frystrated by
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war ministers who played an ~mbiguous part, by threats of the
militarists, and by elimination of the strongest pacifists
through assassination. Japanese statesmen 1n those days had to
consider the fact that therc was a power in thcir country which
was propared to schieve its cnds by murder or revolution. The
evidence in this case shows that the danger of civil war or
revolution was imminent during the entire pefiod covered by the
indictment. We can observe thils danger from the time when Kido
thought 1t necessary to prevent the Emperor from pronouncing
himself ageinst the conduct of the militarists in the Manchurian
incident, and judgcd it essentisl to keep Prince Sryonjl away
from Tokyo, for fear that he might be killed (Diary, entry of
22 September 1930, T. 1938), until the time when surrender be-
came imminent, and Tojo threetcecned that 1f a civilian were
choseﬁ Premier "the Army might look the other way," (&nril, 1949,
T, 31136}, and until even later, when Kido, together with Imperial
Houschold Minister Ishiwata, had to hide in a vault to escape
assassination by the rebellious Guard Division (August 14, 1945,
T. 31196).

BILARTING OF JAPAN'S TNTERNAFL SITUATION

J

CN_THE CULSTION OF GUILT

As the prosecution has stated correctly, Kicdo in
particular consideread it.his duty to protcct the Emperor and his
immediste enviroment from ~ttempts on their lives. (T, 31316,
31966). It is extremely difficult, in view of this background,
to decide whether Kido in this function worked for peace of

for war, Kido said to Harada, in July 1933:. "It is disturbingto

near the Emperor tzking suck pointed actinns," after the
Emperor had rebuked Itzgaki
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about the abominable activities of the Army. (Harads Memoirs,

T. 37754), 1In later years Kido confided to Harada: "The present
grperor 1s a scientist and very muech of a liberal as well ac a
pacifist. Therefore, if the Amperor's ideas are not changed there
will exist quite a zap between His Majesty and the Army and
Rightist groups." (7. 3778%9). Harada was infuriated about this
attitude, because he felt it to be Kido's task to lead the Army to
comply with the wiches of the Zmperor. (T. 37791). The prosecution
in thils csse agreed with Harada's views when it stated: "Always he
(Kido) was prepared to let the military have thelr way and in later
years at length to make 1t easy for them, rather than risk the
possibility of revolution or ¢ivil war in Japan." (T. T, 4). On
the other hand, as the defense has pointed out, internal peace was
an essential aim, inasmuch as assassinstions could only eliminate
the conservative elements snd precipitate moves in the wrong di-
rection. It is very difficult, indeed, correctly to interpret

the activities of the accused when these activities can at times be
understood only in the light of the menacing possibility that civil
war might ensue as the resuli of some peaceful action, which

might prove dlspleasing to the militsrists.

To illustrate the complicated situation, another example
ray be given. Some of the accused are charged with supporting the
appointment of soldiers to the premiership, and with giving their
vote to men like Tojo. The issue is not as simple as it wovuld be
in a polity built on a democratic pattern., 1In Japan, the situation
was often such that a peaceful policy would be acceptable to the
younger officers only if carried out by a person whom they considers-

r

ed "a strong man"., A similsr move, sponspcred by anyone considered &
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pacifist, could easily have led to more assecsinations and civil war,
The selectlicn of Tojc in the crucial months before Pearl Hartor has
to be seen in this light. After th: resignetion of Koncoye, who
refused to take responsibility for war at that time, the situation
secere such trat only a msn generally considered strong, and trere-
fore trustasd by the younger officers, cculd have been able to bring
the negotiations to a peaceful conclusion without brineing about
civil war, followed by aggressive action abroad,

Yojo, after having first expressed that he considered war
with the United Ststes inevitable, #nd that "the opportune time for
fighting wss in danger of being lost" (T. 10290), showed himself
willing to consider rrolonging the rorgotiastions at the time of the
fall of the Third ¥Fonoye Cabilnet., As Premier he received the Em-

eror's Y"clean slate mogenpe,” to the effect that he w»s not bound

=]

by the Imperial Confirence decicion of Ecptamber 6, 1941, to start
war, unless the ne-otiaticns e cencluded successfully, in October
1941 (T, 36309), ?rior to receiving the commzand to form a new
cabinet, he hrd expressed himself as favoring a lsst attermpt in the
negotiations. 'hen he invited Togo and Kaya to join his cabinet,

he assured them that "we would do our utmost to put through Arer-~
ican~Japrnese negctiations.” (T. 3631%). It is not vnroved beyond
doubt that Tojo, &t the tirc of Fenoye's resignation, played a de-
deptive role. One does, however, obtsin the impression that he de-
ceived the more peaceful individuals, including the IZmperor. The
latter 211y realized the dsnger of zprointing a man 1ike Tojo. The
appeintment was aoparently dszclded upon on the basis that 1f any men

could bring nrtout peace and Tr~ke that reace acceptable to the
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"younger officers" at home, thet man was Tojo. 1In this cennection,
Kido recorded in his diery: '"After careful considerstion I |
believe this to be the only way of giving 2 new turn to thre
sitvation and had thus recommended it." (Diary entry of October
20, 1941, T. 1029%). Kido also recorded the Zmperor's resnonse:
"His I"'ajesty understood me well, replylng: "“As it is said, you
know, He who will not go into the tiger's den will not get the
tiger's cub."® (T. 10295) Japanese statesmen did not only have to
cope with pressure abroad, but also with opposition at home. The
driving power on the road to war was supplied by the field grade
officers, referred to by Harada sas '""the greatest nuisance" to a
Foreign linister. Without their approval nothing could be done.
In appcarance at least, avery statesmesn had to act in accordance
with their wishes. As ¥Konoye told Farada, when discussing the
position of Foreign l'inister Ugakis "If Ulgaki wants to carry
out some foreign policy matter, he will heve to hold them down
and yet let it appear that he is cooperating with them, Other-
wise, he won't be able to accomplish anything.," (Sx. 3791, T.
377430

Actions taken against the miiitarists, unless executead
in a very clever way, could cften only do more herm then good.
As #n example may be rmentioned the protest of the Selyukai party
on 20 January 1937 against the increasing control of the militear;
men over aspects of the government. The mejority judegment, re-
ferring to this protest, stetes: "It hed done no good.

It had merely formed the occasion for a demonstration by the



"the militery 8f-the fact thet without their wiliing coopsration
"& cebinet could no% continue to exist, nor could # nev cahinet
"he formed." {(Judgment p. 158)

It is easily understocd thet some statesmen opined that
only by sore form of coopzrastion the militarists could be gfuided
away from dictatorship and wer.

In considering ths parts played by Japanese statesmen,
this very conflicting situvation should be kept in mind. That
the policy of appeasing the ageressive groups was »a miétaken
porlcy, end, judging from the results, 2 fatal policy, does not
necoss rily indicate that, as a policy, it wes criminal. There

should be room here for a non-criminal error in judgment,

TOGO's REPCRT @F 1933

At the time of the lanchurian incident and during
the following yesars, It=gaki, Dohihara, Araki, "ashimoto, ~nd

Vinami
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were exponents of the aggressive military grovp. During this veriod,
three ether accused crre to the fore: Hirota, Minister of Fareign
Affairs since beptember 14, 19333 Shigemitsu, Vice ¥Minister of
Foreign Affairs between sy 6, 1933 2nd April 19263 and Togo, the
Director of the Burenu of Furopean-Americsn Affairs, To evaluate
the latentions of theso orficials, it is helpful to study the
contents ~f a ronmort on Jarsnese Foreign policy, made in 1933 by
Togo. (3xh, 36094). At that time, the Manchurisn incident hed
run its course and th: establishment of the n=2w state of l'anchu-
kue waz a fait accompli. Togo werned in this report that the
Japansse policy which had brcught about these events was dangerous.
He wrotes

"Respect for truthfulness should be allke amone nations
ae among individvals, for it i1s menifest thet when a natlon
forfeits internstional confidence it is ultimately the loser,!

With regsrd to the lanchurisn ineident he wsrned, that such
pelicies shiould not be repe=-ted.

"We should not repeat reouisition in wvioletion of
vrinciple, thern in reliance on the principle insist upon
retention of the gains.' (T, 35372?.

The entire report was written on the theme of inter-
netion-? cooperation and rcrceful development. Tt is cheracter-
istic of t's situation st thi=t time, t¥=t the avthor of this
report was subsejuently sppointed the Director of the key bureau

of Zurepean-Lsistic Affsirs by Hirota.

RETLATIONS WITH RUSSIA UNTIL 1936

There is no doubt that, during thess years, there were
groups who regsrded a war with Soviet Russia 28 1nevitable. A deej
feeling of distrust existed between the USSR and Japan. Both par-

ties could roint to cert=in phsses in history to explain their muti
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distrust. 7Tt is ar undenisble fact that there ..re pecrnle in
Japan whe, in nerfect #incerity, kept howling thet Jepen was
threaztened by the US3R, Lraki was one of these. We need not make
reference in this connection to the document rejected by majicrity
decision, 1n w"ich former "il°tary Attache '2jor General F. S. G.
Pirgot steoted that Araki's fear of communism "might a2rest be
called an obsessien," (T, 28571). All other existing evidence
shows cleerly his feelings in this respect., 1In 1932, Arski pro-
rosed to Fenaye to increase the national armed strength within two
years, end to consider whether or not it would be necessary tc
fight kussia. (2xh. 3766, T. 37614). As an altervative, however,
he propcsaed the conelusicn of a ftreaty between Japan, China, HMan-
churia, and Russla, with s provision prohititine the spread of
comrmuristic propegsnda, and stipulating trat i1f adjescent ccuntries
were disturbed by Red lovements Japan would attack., (Exh, 37674,
T. 37615

Hecause of this attitude Russian propes=lcs for a non-

[45)

areresalieorn pact wove turned dcown. Farzda stated in nis Memcirs
that tis Army om~cred such a2 nact, since it might facilitate
e¢ormunistic propagrnda. (zxh. 3769, T. 37630). Foreign Minister
Tchida's rerly to the Soviet Russian srgrocstion can be feord in
extitit 745, T, 7720, T. 22682), in which he rointed out that it
would be vreferable to reach = settlement of peniing problers
befare vndertaking 2 non-aggr2ssion pact, Uchida surcested
a Jevanese-Seviet- anchurian Commlttee to prevent border clashes,
(T, 22623).

It is rct warranted to conclude from this refusal to
enter into a non-sgeression ract that at thet time the Javanese
Coverrrment hod arpsrecscive intentions toward the USSR. Certazin

grounps 1n Jaran
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¢id have the intentin tr fight, They considercd the USSR, in
her rilations with the Comintern, as & positive enemy. Suznki,
Tciichl, then a2 Licutensnt Coloncl, expresscd this view in 2 con-
versection with Kide on April 18, 1932 (Exh. 2253, T. 16216), the
samr Suzuki, who in 1933 urgced the neeessity for the capture of
Znbalkabaye, o Sovlct Haritime Provinee, ané Soviet Siberia,
{(Exh., 33%1, T. 31839}. Suzuki, in the cotrse of this trial, has
c¢xplained thst he 1-0krd upon the USSR ss an absonlute gnemy be-
couse he ernsidered that Bussla, as long as sho aided and abetted
the Third Internntisnalc, which was plotting for a revolution in
Japean, almed ot the destructisn ~f the Japanese national structure,
(T. 35231). However, during this perind government pnliey weas
not led by the vicws held by Suzuki, Shiratori {os exnressed in
the letter tn Arita in 19395, T 7883), Hashimoto (as early as 1929),
and others. It has been rrﬁv¢ﬂ'tFit certain plans were madoe by
che Kwantung Army 2nd the Gencrel Staff. It has slso bocn rroved
that, in militapy cireclcs, many ~dvocated attack in 1934, Tt has
n»t been proved thet the =erssns proafessi-snally involved in the
érafting »f militery plons had an aggressive j-Wicy in mind. It
is the rec-gnized duty of Genernl Stoff »fficecrs tn make plansj.
and to be prenarcd for the eventunlity of war., The fulfillment
of this duty, even where it invelves the planning of a militar
offensive, (ocs r~t nceessarlly prove aggressive intent,

At this point, it might be well to insert an obscrvaticn
on the legal significance of war propaganda, ©s made by Individ-
uals or groups. If such propaganda leads to government policy

and to war, it can be c-ndemned
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as belng an accessory to the ecrime. However, if the vropaganda,
and the plans for the waging of an aggressive war, are unsuc-
cessful and do rnot result in hostilities then, according to inter-
nrticnal law as 1t stands st present, they have no legsl signifi-
cance whstsoever.

Neither the opinion held by certain individusls and
groups in Japan, ths% Japan would have to fight the U.S.S.R.
soconer or lster, nor the propagianda msde 2s az result of tris
view, nor yet the plans maede for the vaging of such a war con-
stitute a crime within the jurisdiction of this Tribunal,, for

none 0of these led toc tr: outhreak of hostilities with the U.5.3.R.

The Second Phase

After the Army insurrection of Februesry 1936, dvring
which segveral peacifist elements were eliminated, a new phsse
began in which Army 2znd c¢ivil c¢ircles tried to find a modus
vivendl whereby events such as hed just occurfed, would be ex-
cluded. The principal figmres dominating this period sre Hirota,
¥onoye, Kido, and "Iranuma., To give a roveh definition, this
modus vivendi consisted in the government accenting es offieial
policy, the expensiocn of Japan in Sast Aslae, on condition that
thet expansion be achieved hy —uacefvl means., It consented to
the growth of military powsr but only inasmuch as it would serve
t nravant ony outside interference by other powers. This nlan
carried tr~ significsnt provision that the Army and

Navy Linisters were to guarantce that the armed forces



74

would be restreined as far as possible from taking sny kind of
action such 2s that token in 1931,

This new policy found its exoression in the netilonal
volicy decision of Auvgust 11, 1936, as formulated at the Five
"inisters Conference. (&x. 979)1)

In order to understand this decision, which the major-
ity judgment quelified zs "The Basle National Policy Decision
“rivich proved to be a cornerstone in the whole edifice of Japancse
"preprrations for war," it is necessary to cénsider its history.

On June, 1936, the Wer ond Navy Ministers agreed a
"Fusis of Matione™ Policey." (Zx, 977, T. 9542)2

The Service Ministers' draft contained the noint that
the fundarentzl policy of the ampire should conslist in advance
and develcpment in the 3outh Seas, 2s well &5 in securing a firm
sosition in the "Zast Orientol Continsnt.” Japan shovld strive
Lo "correct" the Power Poclitics of the Powers. Nzaticnal defense
wag to be completed, inter 2lia, "to znsble us to cope with
every force which the U.S8,.5.R, can mohilize in the Far Bast.”

0

Te Intend to get rid of

1) Appendix VI
2} Appendix II
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"the mensce of the 1".5.8.R., whils prepsring =grinst Britain and
"the U.E." TIn the execrtion of this general poliey, "we must
"a1lsc pery due etteniion to friendly relations with the Powers."
Rezicl end economicsl devslopmants were to be promoted in the
Southern Secas, and, "without rousing othir powsrs to sction, we
"must sttempt to extsnd our straneth by moderate and penceful
"roacures," "The militery will give vwndercover essistrnce with-
"out asppearineg on the svrfacs so thet the zctivities of cur
"diplomrtic org~nzs may progress ~dvantegecusly and smoothly.”

Discussions of this draft in & conference of Premier,

=i

Lrmy, Iewy, Foreign, ond Finence Ministers, are contained in

hibit 978 (not re=d). In this document, it is stated:

P

"1, First, the Finance Minister remnarked thet to
"correet the militroristic despotism of foreign powers," etc.,
s stated in (1) of Item i hrs been his intentions =nd he
hes followed this policy to drte. He therefore steted that
he hrd nc ohjections to this policy in genersal. But he
added that it is essegntiol thst Jepen, too, must not corry
out » militeristic desnotism,

=_; N ,;_1\,

"2, The Forelgn l'inister declarasd thet he too had no
bjeetions to this wroposerl snd that its principles coincide
with the foreign poliey which he h=d under considar~tion.

"3, The Foreign Wirister seid th=t in view of the
present internotionsl sitvﬂtiﬂn? it wosg nzcessary for Jdepan
to meke efforts to rwold isols tion, &ince in (2) of Itam 1,
it is stetod Mstrive for frisndly rel-tionship with foreigzn

countries," the foreign ministsr considered the spirit to
be in line with his ider. -o gver, the phrose "to nrovide
"eegningt Tnelsnd and ﬂﬂ:IiC' szered to be ceuse for some
arnprehension znd he reruested a definition of this vhr P Se
I'inlster expl=zined t%ﬂt this was only » provwisio

|
for militerv wranrrodhness

.
In

M= Mlawoy



in erse of emergency snd thet fj;;;; ~bsolvtely not
intended to loock uoon uhf‘*nd_"nd Imsrice ns enemies.
The Forelpgn [ inister then stoted thot under tre vresent
internstionel situ: tion, Jepen shculd not only he regrrd-
ful of kzeping fri”nd$y ‘:lwfionqrip vith Znglesnd »nd
Americs thuituvlﬁ strive further to rnssume » rmore con-
cilistory sttitude t?;riﬁv_?ﬁfﬁyiﬁiifqircywct ‘nces

e o et £ e e

"4, The Winonce l'inister ramerled thot "to make
"efforts to render acsistence from the inside =nd to
"evold ovgverd sctivities" in (2) of Item 2 is exceedinely
;h%jﬁf"cfﬁrv He sincerely hoped thnt it wovld be
corried out in thils menner.' (itelics supplied)

Further explznation of the intention of the rovernment
moy be found in Zx. 704, setting out the "Toreign Policy of the
"arpire," a5 decided on Auvgust v 136 by a Four-! inisters' Con~
ference (Premier, Torcign, War, and Nevy Pinisters).1
his Confsrence sdopted th

g sucrestions of the Service

s

I.inisters. The vwltimate object--Japsn 25 the "stebilizing power"
in Zast Asiz--wes to be rchicved by strengthening the ties with
I *nchmkuo, a~nd "by means of =djusting for ourselves the relstions

“with the Seviet nicn 2nd Chinn, ~nd of planning simult=neocusly

"pececeful development end ~dvencement in the South ESess reglons."

'he U,5.,5.R+ wos falt to be ¢ thre-t to Japen's existence =nd
Jepen's pleans, "Therefore, leying the chief objeet of foreign

4

policy for the tire being on frustrating Russin's ngpressive

plen into the Jast Asis, espzeislly on &ffscing the threstening
militsry prepsrations snd on

1 Anpendix IV
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"interrupting the nenetreoting Rolshevization, J-prn must try to
"attein this asnd through diplomrtic mensures accomprnied by im-
"provements of nrtions=l defonse," Consecuently, "Jepen most be
"strictly coutious towszrds the Loviet Union not to give rise to
"frrther troubkles of its own zccord, buvt te endervor to solve
"pending preoblems by means of wenceful mesasures exclusively.®
For this purpose, inter =lia, committees for border demrrcrtion
were envissged, as well es the estohlishment of 2 demiliterilzed
zone, £s for Chinese opinion, plens were considered to bring
obout 2 turn in » pro-Jrhrnese sense, especially in the Norfhern
provinces. BSpecisl ties with thess Werthern Provinces were con-
templeted. However, "sg for ancther provincicl regime, Jepen
"shall not teake any massure vhich 28 2 result of its adoption
"mey either help or hinder the nnificrtion or segrepation of
"Chinz." "Incresse of friendly relations hetween Japan and
Wirerice is of grart assistance in restr-inlng the Soviet Union
Wand Britsin.t

Friendly relrtione wore to hs prormoted, with Britein
ns vith Coerpeny. "The South Sess ires is e key point of the

"world commerce, and, s5 it is the sphere necessery end indis-

"penseble in the industries snd netionel defense of our Emnpire
"as well ss the netursl sphers of development of owr people, we

"must secure our footsteps
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"for further advence, However, we should be discreet not to

"stimulete the Powers concerned but try to efface their appre-

"bension towsrd our Impire, snd we have to andesvor to make our

"progress gredually and poscefully,”

On the 11th of Augnst, 1936, the origlinal Service
I'inisters' plen of June 30, 1026 wes discussed ond accepted,

o8
(iZx, 279) Nono tut slifht altarations wsre made, As the

principel pelicy it was decideds "To expel the Power Policies

)
.

"of the powers in .ast Azi=z," It vwos decided:

"Tn ordar to sscure the stability of our Jimpire and
"to sofe-gurrd its developmant . . . we are to complete our
"defonslve srmeaments.”" "We shorld strive to sradicete the
"Qrezlien mensce on the Yerth.," ""e shovld nlso he prannred for
"Britein »nd Ameriesz, at® . muting at ths seme time 2n economic
"develeprment by tre close coeperation of Jepen, China and
"Ianchuluo," "Fer the achiszvement of such an ohject we should

"alweys be cereful to hold mest smicesble relntiens with the

"Powerg." As for thsz developrnent of the .mpire in the direction

ef the Seuth Sesns, "we shovld trke s graducnl sad ceful rea ure,
"always avolding to stimulste ether neotions," The Army wasto

1 Ap3endix VI
2 Accerding to the Lonegunge Arbitrction Sosard, the correct
trensletion of the pertincnt phrese in Ex,. ;7 should resd:

"Tn correct the Power-policies of the Powers while in Ex.
979 it should raend: "To expel the Pov "“-policiﬁs of the Powvers
"in Tast fsia," T recelved this informetilen,; #t my reouest

on fugust 2, n948 snd I consider it proper to employ the
corroct transl- tlon, since the Jeprnese text is the hesic cone,
and the interasts of the accused rre not vrajuvdiced by the
usc of this more corrcct trenslation.



®e strong enlugn "ty c.unteract all the nilitary forces
that ussia can furrish t2 ersle,; in the Tar Zs=st;"

the Wav, was t: be eble t . secure "c.-and of the asea
".r tre .estern -scific counter to to  a.erican Navy, !
"Our dirlormetic 32licy is s:lel;” to rake it the first
srinci:le to try to »srosecute tii~ national echere in
g:..tn and er.icable renner, and thereby to c.nduct en
innovatim eud imoraveseat in peneral, The military

sutharities sn their ert 2re rejuired t. as ist the

ectivities of tne fizlosetic organ from within in arder

t> have it set fully and sdvantezecusly, evedinr all the

time t . set fr.m without as far as »noissible, "

The tenor .f the »>lic is clear. The Powers
are ti be exvelled fr .w Bast 4sis, but in a ~eaceful and
sracual manner; Jeean has $3 e irenared agalinet Russia,
in srder ts orevent tie prowth of its influence and ower,
and Jaan nas to develss her nmiliter; strengt® in arder
to sugrart thneir seaceful ex:uleion, =8 well as to be able
to rert 2n energency which 71, t arise in case tnr Powers
were not resered tu be exelled--even neacefully—fr.n
Eaet aela.

There was mare ‘than ne road towards sesceful
eliminatin >f the rovers fr.o Sast asia. Be-nonic
suserisrit; was ine £ tﬁnﬁ,l irmigretion ansthor, bHut
the inos% 9bvious one wes to stir w2 indesjendence movencnts.
1 as letce as 1939, it was laid down in the "Frogren for

tie Be:n.mic Jerelyment of Chine," adost 2@ by the
Plenning Suerd, thet nosnomic callabsration was the

tasic 8frd fur cetanlishin: a new réer in Zrst a8ie,
Kobayashi, herd of the Jatennse lissinn to the [EI

cabdled on Uet, 18, 19420, t3 letsu ks thet to bring the
ITI within tho Co-Frasserity Sshere "it is necessery to adrinister
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Jepan reslized that, if shc succerdrd in cresting thn
indeprndence of asietic Deorles, ehe c¢o1ld gein decisive
influmncer B c.icluding pocts of cutunl pseistance which
would guszrenten her e real nower, Those wpsts, t20,
necesgsitatrd 2 strong Jepen,

It wes thr formule -dartly adhered to in Manchurile,

Sometriing 5f this nethire was realiz-d in Nerth Chins,

though in 1934, 1t 8511l only was in the welting., The

Army olen of Januery 13, 1936 (Ex. 215, T, 2721) 2 lnia

down za policy towsrds .orth Chins "To rsuist the Chinnae
"peo:le in replizing n solf-govermment in liorth Chine sy
"tueneelves, "t In the "Srconn aAduinietrative Policy towerds
Tiorth China, ! adopted on Awgust 11, 1936, (Dx., 217, T, 728)3
this »nlan was furthrr develoded, The pain ourdos e of

venan's 2diinistrative oolicy towardae Worth Chins le
formulsted 28 followa:

"To ~8-iBt the prodle in North China in vroeuring
perfret indevendenes in sdnirnistration, o ,"For this
purpose we snould guide ti~ locsl wolitiesl owerse, .

But it wes 2lso drcided:

"Wo ghould strietly nvoid such actoc 28 would Wwe
guannctrd of disairoving Chinals territoriel right
¢f Jorth Chins or of bringing s»out en indei-ndent
country free from the Kanking Government or of neling

Nort Chiina sn extensicn of Lanchukuo,! (T, 2741, osB
corrected T, 2877

20licy in sueh & woy oe to dresly imslent our econcnmic
wowers in the NEIL"  {Ex, 1313)

azzendix I
azpendix V

G o
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Ag the pesceful eoxdansion to the South sesun~d
rare concrate form, the some 2olicy wes adented, Here
we £ind the srne 2icture 3f atternnte st econonic Hre-
dominenca, infiltretion by immigretier, and the subverocive
su>odort of indescndence moveoents which weore cvezatumlly to
result in rutuel sssistrnce Dacte,  Such acts, con-
cludrd as they wiuld oe with new born netions, required
2 strong Jaran, nresared to arevent former rulers to teke
sny erction. In the concentian of thais ~lan, the desired
dopinetion of East asia could ~nad would be achleved
without war.

In virnw of the sbdove, ¢on findiogsg of tor mpjority
judgment, that th fundeental 2im of tie saugust 11 decisgion
wad; "I esfeblist ont of a sbesdy footing on the Asiatic
continnnt, rnd tae dorninetion of East Asie throus: militery
mower, " as well as toc statq-~ont thiat thie "astionnal olicy™:
"Reveals s intrntiun of attacking the Soviet Union with
Mo 5oj<ct of eeizing dart of its te~rritory" do net srmm
worranted,

)

Zirusels snd Konoye'!s Policins

i

wliey wae more subtle ind~ d. It

did rn.t conter sl wors t0 2ccorilich the aima of the Hew
g¢rdsr. It sow othinr methode of gradunlly achicving the
dnmination 2f Eest Agia, of greduell; »nd nesccefully exoaelling
the weatern Fowers from asis, Finally, it regulred s

sowerful Jearn, in ordrr to forestrll any temmtetion

an the 2art of tia~ Western Powers to intrrfers by armed

foren in this slow and gradusl srocnses,
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Konoye originally followed the same linc of
thought, but due to the¢ machinaticns of the military,
he graduslly édrifted epway from his stand. The 1mmulse
t7 millteory aggression gathered monentum in Jaran as a
reaction agninst the countermeasurcs taken abroad against
the New Order policy. Hirota, Konoye, Kideo end others
had taught their pcopls that the New Order was esscntial
te Jrpan, and thet it was Japan's mission to establish it.
Counteraction on the part of the Powcrs made it easier
for the militarists to show that the only way to establish
the New Order wes through WQT; The path for the militarists
was cleared by those whe had set the gozal. The latter
had achieved the exclusion of any debate nn this gnal.
he former had no difficulty in convincing the government
that, in vicw »f cmbroreocs andg froezing orders, no way
sther then wor weos lefs spen t~ ~chicve this ehd.

Howover, as lote s in 1940, this eonclusion had
not yct beon drewne. AT the Ogikubo Conference »f July 19,
1940, when Konoye discussed the »-ti nal —~licy wlth the
ity Nuvy, mnd Foreign lLinistcrs designate, it vrs decided
that tnsitive arrangorents should be undertaken to Include
tr+ British, French, Dutch and P-rtuguesc ncrsscssions
within the New Order. Britoin, France and Holland were
involved in a war, which made thelr dependencies 1t seemed,
an casy prey for Janen. The real problem was formed by
the U.S. Conccrning the U.S., the Confercnce declared

itself firmly determined "to eliminste ony interfercnce
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"zati~on of our policy." (Ex. 36874, T. 37864) 1

Ia the majority judgment, this decision ig inter-
nreted os follows:

"If the U.S. did not intcrfere with those plans,

Jenen rould not socek to attaek hor, but if the U.S.
should attemst to Intervene, Japan would nct hesitate
t> resort to war.™

The words used in the translation are ambiguous.
Howevery without any doubt the Japanese text means that
Japnn will climinate any interference by acctuzl force on
the nort »f the U.S. ° In nther wordss Jarasn will not
start 2 war in her attempts to establish the New Order
end to dominate East Asiae. But 1f the U.S. were to inter-
vene with ormed forec, Jrp=n would fight.

This decisi-n marks the r-~d Jonon took. She was
not yet prepsred to ronet with azrmed foree z2galnst inter-—
feronece-by-ricans-short-o2f—-war, Snc ~»nly showed hersclf
prepared to fight in ease the U.S. should onen hostilitles.

The cobinet deeision of July 26, 1940, (Ex. 541,
Te. 6307)3 stated: "The fundamental aim of Japan's forelgn
policy at rresent lies in the eonstruction of a new order
of Grenter East Asia." It was declided to "march forward

"toward the reslizetion ~f the naticnal »nlicy by mnbilizing

"the tobal strength of the nati-n."

Appendix TX

The originsl Jarancse text roads: "Kare nn jltsuryoku,"

rmeaning, "actual force on her part," i.e. the part of
the U.S.

3 Apnendix X



Tiae Liaison Confeorence of Jul, 27 1940; clearly
statod the standneint of the povernnent——wiich rerained
within the scede of the Hlans adentad at taer Ogikude
Ganference--~by deciding "teo settle thr bsuthern Frobleng

'within the 1linite so as not to cmusce a war amainst a

"Prird Power," (Ex. 1310, T, 11794)

The clesr—cut decicinn t5 emwloy armed forcen if
necrssr ry was nade only at the Four ilinistera Conference
of sentenber 4, 1940, cirfirmed by tne Liaison Conference
of Sesteuber 19, 1940 (Ex. 541, T. 6311).0 4t that tine,
it wae decided that "Jajan ah-uld he resclived, if necd be,
., tate any action, incliuding reccurse to armed feorce, "
This decis.un was reached in view of Stahmer's arrival
in Toltvs,  Tue reason why, at thet roment, the cunference
resalved to fi, Mt if necesoary, is clearly iﬂdicatﬂd,
whare it states: "Uanleas we are resalved on trn- enleyrent
"3f ariird force, it will be imdossible for ue t5 carry mn
"any useful tallis with Germany." Such reasasoning would not
have been necescar; if such decieion haed already been nede
et the cinference »f 1% July,

Fow, at the Tiaissn Conference of 19 bewtember, 1948,
the fatal steo> was taken, Here, without eny doubt, begins
the tnird nhase in which the militars clique, having cone
to ower, Hushed through ite long cherished eir, nanel.,
ty settle the conflicts with tho Powers, and to establish

Jajsan's leadershls in Fast asia, by the use of ferce,

1 A rendix XTI



“re anti-Conintern fact

Jasan'e attitude towerd the Soviet Union in
1336 stands clearly ravealed in the documente Jdertaining
to the anti-crnintern nact, concluded 7 .wemter 25, 1%36.
The najority juogront quotes Cordell Hull, where
he statod:

"while the nact was oetensibly for eelf-mratectioen
arnrinst cuomrunien, actuslly it wes & orederatory rove
for sub eguent neasures of fsrcnful exnanaion by the
pendit natiuns,"

the rvidence in thia case dars not warrant this
concluelon, What pvidence im there? 4 secret mgrecment
srovidod for linited essistance in case of an unnrovoied
attack by Ruesia, as the Tribunal knows, Togo, at the
tine Idroctor of tae Burcsrcan—dsiatic Bureeu in the
ireign Uffice, clainmed t. nave achieved thet "atteck!
wae alterca to "umaroveked attacik) (Togo, T. 35646
sragecution, un wore thnan one occasion, has
pubizitted tnat thn srovieione of the Faet were harmless
in thermselves, and that its immortance lay "in the fact
"ttat Wy cuncluding tne “act Jasan tou: her first sten
toward allying herself with Germany." (7. 3%456) The
gare idea is ex-~ressed by the rritish as: ociate srosecu-

tor, wliore e gdrnitted that there wee nothing essentially

ginigter in t . rovisions (1. 22451)

=]

am o repecution in thne Stusian shase, however,
eladsrated wisn the exsressicn "uniioveled atteck, ™ in
an endesvor t5 snow thaf the restricticn to "wriravaolked

Tattacl" did neot lean anything, and that "sinees the 2oliey
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"of reace conducted by tae Soviet Unien is a -parent to
"everywody, and is b _.nf any d.aht, thie reservatin ia
"of n2 iw.ortance whatsoever and “sreover nakes no sense,
(T, S=e76;

Che Jajority judgr onat more ar less follows this

lina »7 rrnasoning, stating:

"In fact, at this time there is no avidence of
argropcive intentions on the a4 of the U,5.0.R,,
szainet either Gormany or Jasau, "

Tnrrefore, tlF li(,‘siltption "would av:irar to have had no
Jjustification,"
Ihis etmatement, in my o-3inion, doues not comly

with tie Jrocedure in this trial. On seversl occesionsg,

tha Tricunal hae denied the sccuged the right teo yrove

gepgressive inteatione on the dart 9f other. countries,

It svrme to o incorrect subseguently to state in the
Judgient thet there is no evidence,

There was in Jansan, a3 has oeen rentione’ before,
a gr.ua waicn feared Soviet sussia, was feared the Corintern,
and the relaticn wetween the two, However, in this trial,
the Tribunel shared the rosccution’s view:

"that the rules of the comysunist international
are irrelevant for any Jurdose .f thie inquiry," (T. 23741)

and refused docirentary evideonce 0 tne docigions of the
Comintern »f 1935, in wnich wermany and Jeen werese me-ticned

a8 trne rinecial cnernies of coumrunisn,



Consequently, relations eetwern Sovi t luseia end the
Comintern have not been droved befirn thie Court. The
Ruesian Tive Year Flans and increaaing srmanment, on the

b Y
yEner I

have been croved. In 1034 and 1935, the

Seviet Zorces in tr~ Far Esat were a-roximatel; £our

tizne as larpe as the Kwentung srr, na ely, 230,000 maen

2681, T, 22550) and #0,000 men (Ex, 2207, T. 15785),

resyrctivel,, That the creation > +these jowerful arries
did w.t merely alm at tae defeonee of Hussian so0il eviears
fru: 2 telegran, deated 11 ~upuet 1338, from the U,S,

»f State, in

Crat;e d'affeires in Luscow to tihe Secretary

1

whicih he roigrted on the bSeviet budgct,  according to this

g7

telegran, Pmoesle's Commissar Sverev had nointed out officially

that the incressed exsonditurcs fo armenents bore rela-
tionghin to the Soviet molicy, directad "not anly towerd

Yal

”thﬁ dof

&g

nge of the Sovict land but alse of the workers

"of all ecountries," (Ex, 2712, T. 23724-5)

arita ex:lained the aAxti-Comintern Pact in the
Zrivy Council, and his exnlanation clearl; shows that
Jeen concluded this treat)y out of fear., Hias gtatrir=nt
gives £ ur reagens £or this fesr, nanmely (1) the hussian
“ivr Yner slans sarxd her srmement in the Far EZpat, (2) the
aower dositlon of the U,B.5.K. in Eurs s~ gince the con—
clusivn of Dacte of rutuerl mssistence with Treance end
Czecheslavalkia, (&) the fact that the U.S5.S5.R. and the
Comintern activel; tried to disture tne internal tran-
guility of foreign nations by their enstraticsn intoe the

N

internal pachinery 2f other countries (ag exarles
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arita seationed Stein 2nd the cimrunist armies in Chine),
(4)'thm wsrld C.oopresrs 5T the Corintern of 1835 had des-—
ignet~d vermany and Janan e the srincinle enmies,

(Bx. 484, T, 22483),

arita stressed the soint thet the Jaanese
Governsent was very anxicus to aviid war with Russia,
“mom o2 Councillor =x-—ressed the fear tart Lussis might
start a war in case shae heard ¥ the sact, aritas answerad:

"The voverment's =elicy is to strenucusly av:id
any cutbresik »f an affsir with Soviet Russia,...."

and ne went on to say that in case russis atarted a wer,
gernany would orovaoly j.in Jensen:

Aarmceforth, »oviet mussia 2nes to conseider the
fact tnet she has ty face both 2wan and Germany and
for thet recson I believe thet ~ven if Jaen's nilitery
srecarstiong ehould rot ve ade uate, sussis will net
initiete any affnir, "

i

Tarn fact toet huesia would have to face dnrren, snd Janan
cobined is unly ; iven as the reascn wiy the U,5,5.5, wes
not ex-ceted t. attacic Ja-an, The interretation ,7iven
to those dassa. es in tae majurity jud~cent seenms to he
incorrect,

at the same aetin: of the rfrivy Ceuneil, Hirote
made g sinilar statesent, Having referred - the
strensthening 5f Soviet arms in the Zear Zast, and to
S:viet nugsie's activity throush the Third Internaticnale,
dirsta doint-d  ut that rermany, to-, felt threatened Ity
S.viet Luassia, Baged on this sim larity of —esiti.n, the
asrenment wes concluded "with a view to ¢ rion defense
"aoainst the destructive acti-ity «f the communist -

"internati .nale and checis .f the =ried advence of the
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“Soviet Union."
Hireta stressed the point that, since the object
was defense, “we on our side should of cours: refrain from

“takinz any positive measures which might agsravate rela-

Ttions with the Soviet Uninn.? (T. 824B2) He declared
that the Goverrment -vas very anxinus to see border disputes
and ot er problems sottled.

Close saratiny of the history of the Anti-Comin-
tern rnnct reveals tliat, whatsver certain individuals may
“2ve intonded to achiave trroush it, e Tnvernment of
Japan re~arded thz et as a  ans to check the
U.3,3.R, Jn~an had begin to realize that her future lay
in the south in the countrie. ~ilch in raw materials,
amon< ti.: veonles which could be attached to «:pan through
the attraction of indenendence, and which could be lured
into the Jananese orbit by the faseinating slonsan of
‘igia for the =siatics.’ Fron 'he very «aoment thet Jana-'s
national nolicy " as fixed upon the eliminatlon of the
coloniael nower: in the far Zast, in order that Japan should
take their place, she was cuite nrepared to leave the U,5.5.7.
alone for the time beine. Only, she had to be sure that
the U.5.5,R. would not interfere with her plans which
involved the establishment ef close tles with [lanehukuo

and China, 2nd a gradual expansion in the southern countries.



The Chan~kufens Incident

The year 1938 is characterized by the events in
the Lake Khasan Area, the secnnd time, since the agrsement
of 1936, that the Army took indenendent zction. The
events ef this incident will not be discussed here for the
reason thet ther do not come within the scone of the
Tribunal's jurisdiction. One -»oiant, however, has to be
raised here in relation with the cuestion “hether Japan
still harhoured peacefnl designs tswards the U.S5.5.R,
at this time.

e evidence showgs that as snon as the Government
of Jenan was informed thot Soviet forces had entered

Manchekuo territory (in this relation it is immeterial

90

whether this information given to the Government was eorrect).

Ugaki, then Foreis: . 1nister, instructed Shigemitsu,

then ambassador at lioscow, to locd~e s formal vrotest
(Uraki's testimony, T. 23843). Litvinov's diary shows
that Shigemitsu proposed to restore the situation as it
h-d existed until 11 Jyly, snd subooavcently, on the basis
of the data which both sides had at th=ir dlasposal, to
denarcate tho horder. (I, 22207)

Thils nrposdurs fees not at all iIndicats an aggsre-
sive intention of the Goverament '‘n Toxyo, Whatever may
inclination of the Armv on th= spot.
Significant =lso is Hido'g entry in his diesry for asusust 2,

1938, (T, 30855) in which hs relst~s the cabinet decision

of non-acpgrandisement in order to avolid » war with the



U.8:8.R, YIf necessary we had hetter withdrew from the
Changkufeng line.” To Harads Kideo said: “If ths Army

“zays that we will have =o fieht with Russie, then I +ill

e

“recommend to Honoyes to resign resolutely. The Premier

“wiag also of that dstermination.” (Harada Memoirs, T. 37758)

As ths evidanecs in this case shows, the Emperor

4

had to bie decsived by ltagaki to obtoin from him the

necessary orders. Itagaki reported to the Emperor that
Foreign Minister Ugaki h=d agrsed to use feorce, Ugski

m

ned only consented to make preparations (T. 238%4). The
Empror reprimanded Itagzaki for this conduct. (Ex. 37934,
T. 37754)

Te CGovernment in Tokyo did not desire & war with

the U.85.3.R., and the Government of the U.S.3.R, was srare

The U.5.3.R. suthorities did no%t res-ard the ilnci-

dent as a ws>, althoush Foreipn Commissar Litvinov realized

that it amounted to more than the usual border incidents,

t 7, 1938, stating:

0

as he expre<s3zd to Bhizemitsy, on Aucu

thinl that it is impossible in this case fo
talk absut a border incident... Tharefore, we Are
denling with an intention to oceuny a part of Soviet
territory by regular troops -nd to draw the U.3.3.R,
into a wmar with Janan.* {Ex. 2638)

It is noteworthy that on August 7, 1938, i.e., a few days

before the diplomatic settlerent of the incilent, Litvinov

the intenticn to draw the U.5.5.7, into a war, DTven to

ign Shigemitsu ehjected:

ot
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1t is ridicalous to btalk shout there hein
inteations of Arawing the U.3.8.F. into a war with
Jatan. (™, 23856)

Thnt Litvinov correctly anpreciated the attitude of the

o A

Jdnpaneses Governmant follows also Trom the fact thot he

informed the U.S. Charze d'Affaires Eirk on August 5, 1938

thnt the Soviet Governrznt knew that Jenrn did not desire

a mer viith the U,8.8.R. (Zx. 2636, T. 22840),

The lomoniaan Incident
The fisnting in the Eholkin Gol Arss can he viewed

in the same light. The evidence in this case does not

e 5

exclurde ths possibility that on the J=snanese side the

Pl

bhorder "“as conpsifdsred, in gond faith, to run as the
Jimanegse officially clai~ed it did. There ars Sovist
Army mans of =8 lnte as 193% which s&sm to suonort the
Jnosnese claims. {(Bx. 2714, T. 23%48).

According to the majority judgment '‘the ~ost
‘“eonvineins evidenes of the ch-racter =nd sytent of the
‘oner tions is found in o captured Janrncse document.’

4 study of this document. the Proclamation of the C,-in-C.

[ I |

of the 6th Army, deated Septemher 5, reveals thst, rfter

Fr)

nlmost four months of fighting. ~nd one week bofore the
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B o t ho=stiliti

T must now stnte with sormaw th.at the reaslize-

tion of the glecrlous task
aran r'—}j@.-; 1

It is dif“icult indssd to conclude from this statoment

+4%

incigent was assressive in nature. In this docu-

nt, the ragson for the fmilure is ~lso ~iven, viz.,

3
of defonse of the Northwe
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Tnnuery 15, 1936 (Ex. 215, T, 2721.)1
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For this purposc, we should guide the local
polltical powors snd make the WHonking Governmant
rgcognize the choracteristic featurc of MNorth Chine
10 that the Nanking Governmesnt may not only not
hindsr the self-ndministr-tion of North China, but
ilso mry af”srd » spoccicl ané comprchensive powsr of
solf-govarnmant.

“Ic. should stricetly avoid such ~et= as would be
suspretcd of disavwproving China's territorinl right
of Worth Chine or of bringing z2bout <an indopsndont
country fro- from the Nankinz Goveornment or of making
North China an extension of Mrnchukuo.”

“Five provincecs in Worth China should finally bo
nut under self-government.”

472in, in the "Third administrrtion Policy towrrd MNorth

‘;Cl

ina," of February 20, 1937 (Ex. 218

1 ., .
)&, it is statzd:

The principnl object of administrrting Morth
China is to comnlcte our nim of maling Morth China
guite pro-Jannnesa and vro-anticemintern. . .7

"To complcte tho 2bove object, we do nur best
for tho cconomic policy in North China, =id in scerat
governmant of Morth China and make Nanking Governmeont
reeegnize the spceinlty of Worth China and gid the
eonecert hotwo:n Jdanan, Hanchukuo asnd China.”

"The morsurcs which we took for Manchuria mads

c
the fercign powors think that we were aggrossive in
C . S8 i ; abatain from sll tho actions as
glvo cthor powors misunderstanding or esur intentions.”

Tind this prineipls cexprcascd 2gain in the Four

Uinistcrs' deeision of Anril 16, 1937 (Ex. 219),%8 whars it

is

I
-
o

Avoendix VIII

statcd:

It ¢annot be denicd that our policy towsrds
North Chines, with the geegrenhical psculiaritiss of
the repgion, hos not infrequently in the past pgilven

he arronoot jimpression to China =nd othcor powsrs
that our Empire has tha intentions aof enlerging the
trues zone, cdvonceins the frontier of Manchukuo or

@lsey rcalizing the indepondencce of Vorth China.

i
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‘So in futurc policy tovwrsrds North Chine, togatho:
t1th striet precantisns rasinst cctlon® whieh fa)
arouse such unnscessary misinterpretotions, 1t i
vitzlly important to attend solely te the dxecuti
of cultural rpd cconomic messurcs havins 28 main
nbjcets sccurc i Taeile 1life ond work for the
North China ponulaecc, thus contributing to thc
rechicvemant of our pxpected aing,”’

Jonin's attitude is clenr from these secret docurments

which rocord officinl Govornment policy. Publicly,

-

Hirota h-d offuraed his "throc princinles’ as bnsis for

-

i understendinge. Mg viaws of Gonosr-lissimo Chinng
Lii-gholk woe soucht hofors thov were vublished. From
talepgreon, datnd Novembor 21, 1935, sent by the Japanase

?

Ambassador in Tanking to Hirota, npmsars that Chilang

T

ngrcod with these threc princinles. (Ex. 3257, 7. 29635)
The throo prineiples (econtrol of anti-Tan-nese
activitics; toeit conscnt to Manchukuo's indepecndanca;

anti-eommunism) wore announcod in thoe Diat br Hirota

warnad thet opny form of coopcration would bo dsfo=tad

by mllitary activitics in llosth China. Notwithizstonding
tho ngrocmont, roenched hy the 8'yvicr Ministers and the
civil ministars, to thc of"get th-t the military shoald

thstain from indepondont ~ction, tho rniilitary in North

China did not. Porhans in eonscquence, the situation in

Ambogssdolr on Movwamber 21 1935 et h wis v no
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appoerently turncd his back on Japan. In thosc very days;

a suddon unsurge of anti-~Jdsw-nasc focling im Chincse
Govornmont circles hrd becomn annarent. The Japanese
Consul-Genoral had cablod, on November 14, 1835: 'The
“opinions towardsJansn within thoe Netionnlist Governmsnt
‘heve grown hostile suddenly, as my gsuccessive tclegrams
inforned you. Communisss nnd othor lawloss cloments arc
Tgusnceted to he at work behind this suddéen chanze.'”

(Ex. 3256, T. 29633) Tha Sich Incideont, in 1938, in
which Chiang wos kidnroed by the Ypuneg Morshell, apnar-

ently eontrihuted to 2 mnrked chenge n official Chinesc

policy. Ancother contributing factor may be found in the

abovs constant Jdapanesce machinations in Horth China for
the cxpnrusion of Janan's influcnec *nd the looscning of
4

tht tics betwoen the MNorthern provinces mnd the Nanking

Govornmunt.

=4
pug *

this trial, howover, the history of the Sine-

dnprnesc rolatlons has not boeen sufficlontly elnrified,

We know that there wore grouns in Jsnsan, who opnesud nny
policy of Sing-Jdspansse repprochemont. Thorofore, it is
auitc possible that army eirelces had decided to start an
incident, to be followed by hostilities, in ordcer to

Fal

prevent remplization of Chincsc unity besed on ansi-Japznism.

It is rlso possible that tho Marce Polo Bridege incident
was ggizad by the Chinese 28 an epportunity to start an

outright "nr ~mainst Janan, *nd nut ~n cnd to Japanuse
mrchinations ty foren. Tho Governmaont in Tokvoe showad

gageTARsSs to avoid military clashos "nd war, nd strove

ffor omelloretion of ralations.

a7
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When tho Mnreo Ppleo Bridgo ineidoent occurrad,
Mho Jenanese Government nt onco docidcd unon 2 loesnl
settloment. (July 9, 1937, T. 29688), An agraomont
aretuclly was rsrched on the spot, on Jdpyly 11, 1937.

It sccs thot the Forcisn COFffica Aid what it emuld to
gomn to an undorstending. The ngroomant reached with
Chiong Chun, on Jyly 2%, 1937, apparontly cmame too lato.

The elsshas hed snrond, and troons from both sides werc

on the mpove, Hirota draftcd poc-sco plans, apnrovcd by
thc Cobinct on susmust 7, 1937, which w.re gsent to Chinn
(Ix. R280, T. 29935). In thc dr~ft hc sroposced tho

liguidntion of the Hopch-Chaohar and Enst Hopch regimss

(T, 29940), informins his ambrsssdor in China that:

“Tho ~rmy wns very reluctant to ngroc but
finally anve in.™ (T. 29942)

-

attommte f~11ad. The Tribunal cnrbtainlw

*
-
)
=
<
ud

&
f

lacks deteilcd informition on this failurs. Annarantly,
ths Chincsc h d becoms convineed thnt the momant of posi-
tive actien <zainst tho above montion:d Jdanancse machinn-
tions had come, nnd wrc consenguontly not vary dngor to
sgttle the incident. The “"poaceful poliey,™ =8 adontad
by Jennn prior to tho incidcent, may not be a erine ac-
gording to thn Charter, but surcly this internsl aggrcssion
conld bc 2 ronsen £Oor wWar.

Tno China Affrnir brourht
policy towrrds China to & point whrors, -s in Manchuria,
armed foreo was usod to tnbligh “indeoondont’ regimos,

Thie is c¢lcnrly aghown in tho Coabingt-Council decision of
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the Japanese Gnvernment had lzid down as its national
policy to expel the power p litics of the Powers in

East Asia. This gragl, waich was to be achieved in g
gredual snd pesceful manner, becsme snown ss the estab-
lishment ef 5 Wew Order in “rst Asia. The dhrese,

ew Order", waps used for $'¢ first time By Hirots in

his sddress to the Diet on Janusry 22, 1938, with regard
te the relations with China. Zirote exvlained thet the
Japanesa policy not to have further dezlings with

Chirns Kpi-shele (specifically snnounced on 154 Janusry,
1938) was "the only wsy ef replizing our idesl °f securing.
"the stabllity of 3sst Asie under Sino-Jsvsncsec coopers-
tion. " Hifota cxvressed the hime that the Powers would
rocognize the new situstion in Chins, =nd would "cooperate
lor tho osteblishment of 2 now order in tin Per EBast. !
(T. 9526) This concopt of 2 lNew Order found wvublic end
officiesl expressicn in thoe "Strtemont of the Imocrial
WJTapsznesce Government Concorning ta Futurc of Eest Asiall,
medo on November 3, 1938, (3x. 1291, T. 11€25) It
cle=rly -wTrreo o4 tipt v ultimcte sim of Imperial
"Japan iam to establish » Yew Crder which will sccure
"-terns.. mozco in the Far Tret. " To achieve tiet sim,
mperisl Jeven showdd teke steos to ronovets the vericus

ntornsl systoms. " denoye did not lesve any doubt in -

stetement of Docembor 22, 1938, thet this Wew Order should
he rstsblishrd by o c¢lose cooverstion batwern Japan,

Chins, end Manchukuo, which weres to roelize

»
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of neighborly smity, common defense sfcinst ¢rnmmunlam,

It wes Hetisuoke who, for this New Order, coined

the ~wmression, "Greptor Esst Asis Un-Prosverity Sohere’,

' 5 - ! - A I S - R 3 [ e -
in wrdeh the poovleg pgnd racerg of Esst Asie would cach

find its Mproper olscel, (Ex., 1207, T. 11714, T. 17926).

As late as July 27, 1940, 2.a. =fter the outbresk
f wer in Hurooe, the Lisison Conferonce 9f the Second
[onnwe Oebinrt, considering "Msin wolnts in Regerd to
Moplins witl thes Situstion tn mect the Chaned in World
Honditions", deceided "To settle the Southrrn nradlems

hyithin too limits B0 as ndt o ecpusn & wer sfsinst o

ird Power. " (Ex. 1310, T. 117¢5) .

Plans were considered to strongths ilicy
towsrde Irench Inde-Crina in orider 4o chocl sssistencs 4o
thao Chisrng Regime, snd further, to strengthom diplomatic

14y towsrds the WEI, in order tn cbigin sssmntizl

metrrisls.

spreoment of Sentomber 1940, (7T, 26844).

The prlicy towsrds the HEL failed bocsuse
Jepeneee vroposals wrore not sceepbsble to ke Dutch

Governmoent, =nd conscquently the negntigtions, started

on Booptomber 18, 1940, breie down on June 17, 1941



b ¢rllaboration briwesn thesc foreers in Javen
woich rewresented militrry srerrssion on nns aenid, and
tanse which suppcrted ton ~eonomic, pelitical, snd ideo-

Log

=

1cal agsression on the atier, very socon lod to the
sccrotence of forca., At first, the use of force was
envissged by Jepsn trly in case the othrr Prnwers were to
resct with wer, directed serinst Jevpen's vlens riming st
thn exoulsion of these Powrrs fraom Eest Asle by means
ghort nf wer.

The abave point is cleerly gshiown in thr negntis-

tioms witn Georn in 1938 end 1932, The Anti-Oomintern

Pact of 1936 was t¢ be gxtended inte 2 militery sllipsnce
dircctrd smsinst thin U.S.S.R., Thet, in eny coso, was too
intention of t:o Services, 28 suveers from the telegreoms
they sont t- Ossime in reswonse tc Ribbentrop's orov es
(Bx. 7615, 3516, T. 3411B). Tie vact wrs to aid ot
chocking tizo U.5,8.R. throush militsry eomperstion in
case OFf an unaravaked threst or stbtack by the U.S.5.R.
(T. 234117). Jeoen <¢rzired 2 mact to orcvent thr U.S.S5.R.
frem aterting = wer., Gormeny, on tie otiaer Zend, desired

o, Lt is not nocossery 0

an oversll mwilitsry

glve the history of tie feilurec of thke Jegvenese plon,

3
—
ot
L

cgruntrirs soould turn enmmuinistic. Sten stew, Javnen

nede crne=ssions in order t0 schiecve °T mein vurntse,



which was » militsry alllsnce saoinst the U, S,8.R. Ta

Aray end Hevy, nowever, nold differcont opinicns, snd the
latter did not wish t¢ be drawn intr z war =7einst the

U.S. and the United Kingdem. (T, 16236). Premier Eirsnums
attomoted to bridoe tie gep in 1s embigurus deelsrsticn

af Max 4, 1283, woichk loft rovi frr eeveral interorotations,
g0 tret Litemgsadrr Osiime ~nd Wer Minister Itaseki ~n ~nr

Lend, enl Foreign Minister Arite on thn otlier, could
interoret it in diffcorent ways. (T_ 378230 .

Tris sttrmomt to establish cleser militery ties
witkh Gerasny failed thrru-z the cenclusien af the Russo-~

Germen Detrelity Pact. Germeny hed pede bher chrice of

mias, and wes toc turn giainst Zritain, France, and

the Low Countries. As long as Japen s8ill kepod and
exnectad to echieve jwor gims with regerd t0 tiiose Powers
by woens sanrt of wer, elie wes not oremered to fllow
Germany in T orurse. It?f':-?"!:i, won nad publicly steated
kig owinicn tiist in ~rder to establish p Now Order =
crrflict with Third Frwers wes inevitadle (Ex. 2200,

201, P, 15748), came nut atrrngsly for an

T.

|_|
r
o
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B
o

nverpll military ellisnce with Gerneny (T, 37102,
22730, L2001). Hie ominiecn, onwever, did not brcome

H

gnvernment policy urtil crnditions had chengyed.



lie Trivertite Pact

That Jezoan wegs very snxicus in these years to svnid
e war witl Russig becesuse she frared the conscguences
can be essily deduced frrnm the events surroundinz the
conclusion of the Tripsrtite Pece in 1540, Jeven's
policy, se decided in 1936, wzs to eatalblish lesdershir
crer g lerce vart of Asia. The center of this new
structure was to be Jeman, in close rolation with
Haneclwduo egnd Chins. In this conceonticn, the rich
territories of the South Sess were essentizl for the
supply of the necesssry raw mneterisls. Jazvsn hed reslized
trhat she nsd to be on the defensive in tihe north, and hed
t0 exvand in the south. The key to hor rolicy is to be
found in this defense in the nerth, Japen was #freid
heceuse 1t was to be expechtod thet tie U.8.5.R. sew,
with justified miszivinws, cuerse =n empire which, if
consclideted, would be gble t7 resist ewery cther poawer
in the world., Horecver, the U.S.8.R. wepe nnt wnewrre that
gt lesst some groues in Jeuwan reczsrded g vart of the U.S5.S5.R,
as belonging within $he lew Order. 48 hss been shown,
thera were in Jevzn, individusls =nd grruws who, after
133F a8 well g8 befare, sdvocated war with the U.S5.5.RH.
But thnge zroups 4id nob sucered in meking their views
the ;f*icial volicy of the Fzovernment.: Those groups were
to be fuund verticulerl:ys in the Arov, and vwlans drawn uo
in tas Genoral Staff reflect their influences,

we have obseyved, the first meves for en sl-

b
b
L3t}



105,

liance with Germeny and Itsly in the yezrs 13938 snd 1939
feiled, Yermany wanted an 2lliance directod not anly
aZginst the U.8.8.R. but z7einet the U.S5. end the United
Kingdeom ae well. Opinion in Japan wes divided., Japan
did not feel attrected to e wvect which would open vossi-
bilities of bein,; drawr ints g weT with the Western Powers,
when she 8t1ll cxoected to expel thnse Westorn Powrrs
frorn Best Asis by means short of war,

<avan wss vrenared to geceot the risks of g
military allisnce in cese - o felt herself threstened,
She wes reluctent tn teke the same risks with reserd to
countries which did not threaten her at gll, and with
r-zard to whom Jdaren oxwected to schieve her aims without
waT.

Thr internsticnal situation in 1940 hed chanszed.
The Yermarn~Russien Weutrality Pact stimulated suoport for
2 8imiler course in Javenese-Russian releations. On the
other hand, thc relesticns with the nited Kingdon and the
U.5. hed turned for the worse., ZEmbargees and other mnves
were symophoms of g srowing Western resistence asainst
Jepanese gubltlons. It was mcre end more clearly realized
in Javan that en allisrce with Germany and Italy, based
on tne gseummbtion of peporial (non—belliﬁorent) releticns
with the U.5,8.R,, could » wseful in chrcking further
actinn on the vart of the .3, Herein ley sn interest
crnman to (rormeny and Jepen, which was to oreveant the U.S.

frem enterins inte th- wer in Butove, snd from ovening

arstilities aeinst Jopan.



Javan's zttitude towards the U,S,5.R. in thnse
days is cleerly exwressad in the decision resched at the
0,sikubo Confrrence July 19, 170, wherc the future palicy
of the 2nd Koncye Cabinat was discussed »nd ezreed uocn.

Crncerning the U,S.5.R,, it was decided at that
Cronference:

"As revards relations with the Scviet Union, @

lion—A-rrecoinn Pact will be concluded with ner by
Japan, Merehotes, snd Hongolig (length of offective—

ness, five %o on yeasre), and in e4dition to planning
the Litedigte goluflion o7 vpendirs auestions, we will
resline sufficient mil sy wrevesrcdarss to spfegugrd
aIpinst delest Ty Sovie  Rusgeie duringy the veriod ef
effcotiwoneas of 4ho Hon-Azvression Faep. !l
(Ex. GAB74, 1. 378C4).

Geriecay's new su.. :ch to Japan, which finslly

led to tiv Tripertite Allisnce, was sinilerly based on
the concent of pegce with t.o U,S5.S.R. The Germen purpose
wos evident, It wes in her obvious interest thet the U.S.
snculd not entor the wer in Burove, Japen's objret was
not only t-o neutrslizatinn of the menace in the north,
but alan the orevention ~f 3 Javszn-Americen conflict,

Both purvoses coulé be served by the Alliznce. This wes
~xpressed by Rivbentrow, when he saild soropos »f the
Mliancer M"Thia estroke will heve a dnuble edge.  Azainst
TRussia and s ezinst Americg. (Ex., 784, T, 7923),.

From the context in his stetoment, as it wes recorded in
Cienrte diary, fnllows clesrly thet Eibbentrop saw in the

allience a means of preventing both the U,5.5.R. snd the

U.5. from entering the war. From the Javancse point,

1 ponendix IX
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too, the allience itsol” was nrincipally dircctod agzainst

tne U, S5,
fa Matsuoke exrlagined at the Imperial Confercnce:
"Goermany wants tn prevent American entry inte
the war, and Japan Jevenese-American conflict." (Ex.550)

With the existing veacaful rol=tions botween Germany snd
the U,S5.5.R. the pact was further regarded gs a stepping
stone t¢ the improvenent of Soviet-Japenese relgtions,

For an understandizng of Jepanese intentions,
the decision of the Four Ministers Conference of Seotember 4,
194C, confirmed by the Lieisnn Conference of Septeuber 19,
194(-~~the decisions with rc -ard to the arrivel of Stahmer
in Tokyc--zre essential. ‘1'v. 541, T. 6311)%. The
Liaison Grnference of July 27, 1740, had giready decided
to tske very sctive gtevs to brin. about #nnd relations
with the U,S.S.R. (®z. 1810, T, 1179)°

(thers, too, szdvocated that line of volicy. In
an interview with the Yamiuri, Shiratnri, on June 2, 1920,
2ad propesed s pect with the U,S.S8.R. (Ex, 523, T. €177)
Oshima also, at that tinme favored ravorochenment with
Russia, end this idee found strongs sumunrt in frmy and
NWavy circ.es. |

Shigeniftsu head gdvised Matsuckg in a telegrsn,
dated Mmrmust 5, 19403

"Our wein roject is to esteblish g vowerful

oclitical a 4 eeonomical positinn in Grester Best
Asia, it is necessrry t sweeten our relstinns with

i Apvendix XII
2  Avevendix XI
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the Soviet Union end alsec te proceed witi serupulous
consideration gnd vrudence in ~ur ralstion with
United Eingder gnd U,S. " (Ex. 1023, T. 9711)

On Septenber 19, 1740, it was decided by the
Ligison Conference that:
"Tepen ard the two countries of Germeny snd
Italy will co~perste in meinteinin? vesce with the
Srviet Union gnd in inducing the Seviet Unien te
brins her policy into line with the ¢omrnon 2rrund
of the two contractin~ parties.”" (IEx. 541, T. 631101,
Corper=tion between the contracting verties in
the establishment of a ¥ew (rider in Burqmne and in 4sia
was esocented as tie besic ~iwciple. Concernin. Jeven's
1Lebensrauwr® it stated:
e, The sphere to be envise.:nd in the course
of nexrtistions with Geriany snd Itely ss Jevan's

Sohere of Living fer tne construction of g Greater
East Asia New Order will cn

mwrisal

"The former Geritan Islands under Mandate,
Prench Indo-Chins snd Pzeifiec Islands, Thailsnd,
Britisk Mslaya, British Borneer, Dutch Zast
Indirs, Burna, fustrzlis, New Zesland, Indis,
ebc., with Javan, bManchurlas snd Ching as the
tackhrne.

Tt is understocd, however, thet the South Seas
Re.sion to be indicated by Jawan in conductinzg the
ne,"0tlations with Germeny and Itsly will be the
rerion from Burms eastward, including the Dutch East
Indies, end iHlew Caledrnie northwerd, It is further
understeod that Indis meay be reocoanized, for the
imnediste vuroose gs beinz included in the Sphere of
Livint of the Srviet Unien. " (7P, 631<)

It is noteworthy that the Soviet Maritime Prevince, which
in unnfficial schemes and vlans wes censidercd to belon~

to the Grester Zast Asis (--Prosperity Sphere, was not

1 Aopendix XIT
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mentioned in this correcticn., If was decided to try 40

induce the ULS, te gdvance in a directinn which would

not interfore with Jaren's rlans,
"Beatrsin the Seviet Uninn on the esst, west
and south, end, irnducing the Soviet Unicn so to act
as to alin with the comion ~round of Javen, Gerreny
and Ltaly, endesvor to cause the gdvance of the Seviet
gohere of influence te be oriented toward g directinn
where the alvance hes 1i%tle direct offcdt upon the
interests nf Jevar, Germeny and Itely,--a directirn
auch a8 trne Gulf - Persie (it teiny alse possible
that, in case cf reoad, Soviet advance toward India
nay heve to be rocopnizod) . (T, 6317)
Japan'ls attitude may furtler be interpreted through
anrther inoortant decunens, the "Outline nf Jabanese
"Farei.m Prlicy", drafted on September 28, 194C,
(Ex. 628, T. 6276, T. 11717}, At that time, azein, the
guthors of tne dreft considered only peaceful relztions

with the U.8,8. R, I cguote:

e rast,..unkte furthersnre, o repid irmrovenent
in end adjustoent of the Jspencse-Soviet divleonetic
rélstions. " (7. 11719)

The document 7oes so far 28 to bese its considerg-—
tions nn the croncept that there is g kind of caslition
with the U.S5.8.R., which is crnsidered pn immartent fuctor
in Japan'e forelgn oolicy. Jepsn envispoed forcinz the
7.5, %o accent Jemen's legdershiv in East 4sia "takins
Nadvanta=e of the coelition ermens Japsn, Germany, Italy,
lgnd Seviet Bussia. " (Bx. 628, p. 3, not read). As for
LGiing, tho plan regd:

"We muzt make offort to realize the zeneral vlan

between Jevan snd Chineg by feking use of the presgure
of Gernany snd th= Soviet Union." (Ex. 3528, p.l1).
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The Third Phasa

As stated before, ti . fundamental change in Japant?s
foreign poliey occurrcd at the September 13, 1940 Conference,
at the time Stahmer was in Tokyo to negotiocte an alliance wilth
the Axls Powers,

The intensifiecztion of the coalition amcng Japan,
Gerrmany and Itoly had beon discussed by Army, Navy and Ferelgn
Office authorities on July 16, 1940 (Ex., 528). 1In the course
of those discussions, the fear had bcen expressed that Germany,
after her victory over Holland and Francc, might toke over
French Indo-China and the NEI politically. Countcrmeasures
were considered, and projucted in g plan which wrs to offer
Germeny asslstonece 1n exchange for a German pronmlse to leave
the Far East to Japan. As further means of assistance to Ger-
nany, "the instlgation of an ’ndependence movement 1n Indile
"and Burma", and the adoptlen of a strong ottitude with
regard to problems pcertainin: '"to HongKong, Shanghal, and
"Tientsin" wers ceonsldercd, '"Thece should be executed to the
"extent of not resorting to arms,"” (p. 6) As for Soviet
Russia, 1t was recommended "to keep peace for the time belng
"and crntinually to guide Soviet Russia in such a way as to
“"eccnforn to the corron standpcint of Japan 2nd Gerrany,., De-
"pendlng on the oceasion the turning of Scoviet Rueslats

spearhcad toward Burmg and India can be consldercd,® (p.7)
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mti~Britieh demongte ©7 o ~0d prophghonr, the s
port of indcpondcnce n1ooom otz 1w the coloniuvs nn
dependencice ~f Grit-ia -»? sthor mrttors.”

Az~in, 1in this deoelein», Jop-n Csgentinlly f-tendcd to
cetnblish the "New Order" by me-nec chort of wor, by cconomic
iafiltration, and by promoting the indcpendinee of the
Aclatic cruntrics. Ag for the NEI, 1t wnhe deeidced:
"The gonl 41n rcgard t- the Duteh Enst Indics is
to hnhve it in o zt-tec of proparcdncas for independcnco,
but the irmcdi~te abjcetive will be to esccure rceognie
tisn of drpante pogiti-n 2Ff polliticnl ~nd ceon-mie
pred-riianace of thot courtry.”
Vig=-=vig British tcrritorizas, the some linc of cction was
projectcds  Only under cortnin opceinl erinditicss wns Jnpon

prconrced te thke up nrmo, denending on the situatisn pre-

vailing -t home ~nd ~brond," which situntison woe further

"The d~meatlc and forcign canditi-ne aiznify the
uropc~a gltustisan, ¢rmeci~lly the at~te of ~djustment
£ our pel+tisng with .0 Sovidt Tnlon, the Vst
cttitude tow-rd ue, owpr preprrotlaons for wary, ag wcll
g the st~te of dlen-o~l of the China incidont M

The Moutr~lity Pact

This Yat-~to -f ndivetment mrt-ricnlized in the

¥cutrnlity Pact, emmecludcd ~5 April 13, 1941, The mrjority

e this

ry
~ AL

judemznt onlince thrt Japmy wag w0t glinecr: in =21
pact, ~nd stotzd th~t Jrpra hnd Movery ronsoa™ to cxpeoet
Gormonyts impending ~ttack up-y the M"UlS5.8.3," M"Shc =i

"the Noutrality Prct t~ frellitrt: her plons for an nttrek

.

"upan th U.S.3.R.™ And ng-in, in o~ difforcnt posongo, it
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"5 scracn for cuch ~1@ ng she enuld pive Gormeoy nonding
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ragirrs BV F~pan eoanl 1cutr-1ity gt Y- enmble
azre @ ndvnsiek 17 the wth. Va3 ith the efcrq P ro,
it d. b deceidae Scplzcmbeor 10, 1940, 11 sniy
L@ 44 gnge prl=t . i Iie T.5.5.H. X de
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ualoss Jnpanls demnndes 2hould be: mot throwag BLOMNGY =
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o

stated: "Tho sceind Yonoye cebinet resigned snlely
"for the purpasz »f eliminating Yatsuoka,whr desired
"to rove forward in - dircetion not dosired by the

"majority of ths e-nspirstors.”

The »lan, dated Sey -rbor 28, 1940, =nd giving an
"Qutline of Jiponese Forcien Po ey, (Ex. 628) stated
with regard t> the "Establi: ent of the Greater East

bt

"Asia Co-Prosperi¥y Srhere
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With regard to British Malava and the Stiralts fettlements:

these terrlitories should be talkern bv armed force, t1th

regard to 3ritish Borneo and other territories:

"After we have grazsped real power in the Dutch
Rast Indles and Singapore, we must take proper measures
to get hold of real power in other British territories)
In this draft, most of which was actuallv carried out, war
was ¢learlv planned agalnst the United Kingdom and
Folland.

Officlally accepted policv sleovlv moved In this
direction, The decision of July 19, 1940 had envisaged
war in case the U.&. srtouvld start hostilities wlth the
rurnose of interfering =ith Jar-n's establiskment of
the Mew Crder., The decisicon o7 19 teptember 1©40 had
considered the posslbilitv of war as a means of estab-
lishing the New Order, and had Jd~clared itself prerared
to face this possgibilitw,

The decision of Imrerial Headouarters, April 16,
1941 (Bx. 1305, T, 11,751), went further intc details,

It decifed upon the well-established pollcev of economic
and political penetration, which was, In principle, to be
accomulisted threugh dirlomacy. It further declded:

"In executineg the foregning measures resort to

arms in the infterest of self-existence and self-

" defense will be taken only when the following
ingtareas shenld oceur and when nc means for solution
of same can he found:

"1. In case the Fmrire's self~exlstence should

be threatened bv the Embargoes of the United ttates,

Great Briltain anf the letherlands.

"2, In case the situvation of the Anti-Japanese
ericirclément by the United ¥tates, Great Britain,
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the lietherlands
cannot be tolers
defenses,

and China becomes so0 tense that it
ted in the interests of naticnal
This decision zhould be seen in the liesht of the policy of
embargoes adornted bv the J.v., the cootaration among the
£ B C D Powers, and the certalnty of the fallure of the
negetiations with the PﬁI.l

g woon as this fallure bad hecome a certaintvy
a declision of Imp=arizl Headovarters was taken on June 25,
1941, "in connection with the return of the Japanese
delegate frem the Dutch Indies' to establish a military
unton with French Indo~China, for the stabilfitv and
Aefense of Past Asia," "which unien should provide
Japvan wilth airbases and harbour facilities." The necesz-
arv troops were to be stationed in the soutkern rart of
Prench Indo-~Chins. In case the French authorities
shev'ld not comply with the demands, the objectlive should
be obtainzd by force of srms, (Ov. 1306).

The obJect of the renetration in French Inde-
China was "the southern advance."™ Ifatsuoka told Ott as
aarly as June 21, 1941: "For procesedine against the AT
alr and naval hases »ngt be set ur in Trench "ndeo=Chinz,"

(Yx. 635)

1 Commare the cable from Yeshizawa to Matsuola, Januarv
27, 1941 (Bx, 1218), and Yoshizawa's telegrem, Febru-
spr £, 1941, in which he Informed Matsuola that: "It
i3 thourht that sftar 2ll without rescorting to armed
force 1t wruld he prebably impossible to ma'e the NET
a mepbheor of the Bost 4sia Co-Frosperity Sphere." (Ex.
1319} .
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As a matter of fact, the Liaisor Conference of

2 July 1941 (%x, 588, T. 11,757) decided that:

"Japan would set up the southward advance
in order to establish for herself a basls for self-
exlstence and self-defense,”" Japan would "remove
all obstacles for the achlevement cof the foregoing
purrose,*
The Imuerinl Conference of Julv 2, 1941 (Tx,
1
583, T. 6566) decided:
"Wa ghall gccomrlish the execuvtion of our
schemes againet French Indo~China and Thailland," . . .
"thereby stablilizine our structure for the southern
advance." "In order to achleve the above-mentioned
purrose Japan willl ncot hesitate tc have a war with
Britain and the T.c." (T, 6568)
On July 29, 1941 a formal protocel was wigned
betwren Japan and Trance (Bx, 651, T, 7079}, by virtue
of which Japan cbtalred tk~ right to dispatch troops to
“outh Indc=China, Tha French Government had been unable,
as it communicated to the Japonese Government, to deo anv-
thing but "to bow before the insistence of the Japanese
fFovernment,'" (T, 7062) In the Privy Council menting of
Julv 28, 1941 (Ex, 649, T, 7069}, the Foreign I"inister,
in rerly to a aguestion, confirmed that "we gave an
intimation to the French Government . . . that an unde-
sirable situatirn was lisble to develop 1f 1t frniled to
accert our rrorosal,"

On July 20, 1941, Japan had 1szsued what amounted

b

to an ultimatum, demending a rerlv from Frenee before six

o'clock, 22 July 1941 (7, 7061) France vielded to this

1 Apvendix XVI
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Japanasa damandy Thereupon, oh Julv 26, 1941y the Uit
froze all Japenese assets wlithin thelr jurisdiction.

Britain and the !etherlands followed suit. (T. 10,762)

W]

lgw

r~aident Roosevelt had served previcus warnings that
this would be done in case of an advance inte Indo-Chin=,
Thereupon, the decision wns taken at the Imperial
Conference on Septombar 6, 1941 (Ex. 588)1, to wage war
wilth the U,s., United ¥Kingdom, and the Netherlands in
October, unless Jénﬁhmso demands would be met “through
divlomertic moasures witbh the 1.5, and the United Fingdom.®
This deecision was amended by the Imperial Confrrence of
Novemheor %, 1941 (Tx. £78), when the fatel date was post-
ronsd until the end of November, At the Inpnrial Confer-
#nee of December 1, 1041 (Ex, 582), the decision was made

te deelars war on fthe T'.+-,, Britain and the Netherlands.

Difference between the policic-s of 1926

and of 1940

This short survey of the internal and external
histcry of Japan tands to show that the tuvrnine point
at which Japan's government decided in princirle to fake
up arns against the VWlegtern Fowers if wmar proved to be
nnenssarv for the establishment of the New Order,

materislized in the decision tesken con &artamber 19, 1940,

The crucinl decisicen of fugust 11, 1926 aiming =2t the
domination of Wast Asla (the New Order) bv expalling the

Western Powers, envisaged achieving thet gosl by means

1  ippendix XVIT



shert of war. Its decision concerning the LT may be
nunted as an examrple:

"As for our development in Dutch Indies,
1t is of the Firs<t necessitv to eliminate her
apnrehension towards us and make her take a turn
for pro-Japan. ¥or this end, we must adopt suit-
able measures and, 1if necesgsary, we shall not
refusze to coneclude a2 non-gggressive treatv with
Holland,"

This statement of foreipgn policv in 1926 is in
line with “he Japanese~Dutch "Treatv of judiclal settle-
ment, arbitration and mediation" proposed and concluded by
Hirota durlng th= reriod when he was Ilinister to Follard,
which treaty was not ratified byv Japan until the time when
Hireta had become Foreign Minister., It 1s obviouslvy a
verv clever and wiced poliev to conclude non-aggressicon
racts with countries which one intends tc dominate by any
means short of war, and to outlaw war In those cases where
one intends fto make conouests bv other means, . Japan served
notice on January 12, 1940 of abrogaticn of thils Treatyv of
Judicial fotflement, an® it consequently expired on
27 teptember 1940. At that time, indeed, the CGovernment
seemed prerared to follow the other course, the military
one, At the time of Hircta and the "Fundamental rrin-
cirles," Jaran acted in the convictior that she ceould

cbtain the desired racial, economic and political rela-

.
tions in a wav which was not criminal accordirg to
evigting international law -- no matter how dlsastrous

it might have been for the surrounding empires.

In the Indictment chargine the accused with



conspiracy, it is gtated in Count 1:
"The oblect ©f such vlan or consmiracy wag that
Japan should gecure the milltary, naval, roliticsl
and aconomic Aominstion of Fast fsia and of the
Pacific and Indian Oceans, and of all countries ard
131lapds therein znd bhordering thereon and for thsat
nurnose should aslone or in combinaticon with othar

countries baving simllar objects, or whe covls be

induced or coerced to join therein, wage declared

or undeclar~d war o™ wars of aggresdion, and war

or wars in violation of infernsatirnal law, treaties,
agreements and assvrances, afalnst anv ccuntry cr
countries which mieht oprose that purrose."

In deciding who comritted the Yeril-e against
preace " it 48 nocessarv to reslize that the obiact of
militarv, naval, political and economic domination of

bl Y
Bast Asla," deces not come under the scope of that crime
unless 1t is pursvued bv means of 1llegal wars, It may
seam futile to outlaw ageresaive war as long ag ather
methods of agrressien, as offective as war, are not rro-
vided agalnst., But such iz the state of internztional
law at present,

It sermys that the rrosecution at times lost
signt of the paradoxieal fact that in a case like this,

as the law new stands, it is not so much th= end that

counts, as the means,

Relations betwoen Jaran and the

M., s After the Negtrality Fzot

A specisl asrect of the prhlationws between Japan

and fthe Tr.r.H, has te be considered. As shown in bri

ovtlire, Jaran's peolicv towards the T.r.t.R. was one
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dominated ov considarations of fear., ¥Yhen she decided
to a peaceful policv with rersard to the T, r.0.Ra., she
mas certalnly not insplred hv considerations of correct
internaticongl conduct, but based her declsion con calcula=-
tiong of power. In these calculaticns the toviet Far
Bastern Army was a verv important facter. &oviet strength
was the nazin reason why Japan dl¢ not start a war with
the U.,-.c.R.

iith the German-Russian war, the possibilitey of
a withering of thils strength was given. 4t the Imperial
Conferance of July 2, 1941, when 1t was decided not to
anter war with the .».5.R., the following "“principle"
was also adopted: "The nerthern preblems will be dealt
with gccording to the chanees in the sitvaticns.” This
rrincirle was further 2laborated uvon:

"Though the spirlt of the tripartite axis will
form the Yevncte of our attitude toward the German-
foviet war, we shall not intervene for awhile, but
take voluntary measures by secretly preparlng arms
agalrst the foviet Union, Meanwhile, ditlomatic
negotiations will he continued with detziled pre-
cautions, and shenld the conditions of the German-
~ovist Yar proeress faverable to Japan we shall
execiite arms fo solve the northiern rroblems, therehy
securing itah1lity in the nortrern repions.’

(Tx. 588)
Ve see thot the same policy is here adopted as with repsard
to French Indo-China, when France was overrun by Germanv,
which at<itude was denounecesd hv tha Tmneror (7. 36,715),
who said to Kide: 'Fersonallv, I do not arprove Iin princ-
irle of these policies of taking advantages and making
demands while thes oppronent 1s weavened; that 1s, I do not

1 Appendix XVI
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aupprove of anvthing 1In the nature of a thief at a fire."
(Kido's diarv, Februarv 3, 1941, T. 30,919)

In this relation, howaver, it is sipgnificant
that at the Imperizl Conference of November 5, 1941,
avparently ancther course was alseo decided uron. As a
"nrinciple of acceleration of terrination of the war
arainst the U.t., Britain, Folland ard Chiang" was
Indicatead:

"We shall mansaee fto assist to ma'e peace
between Germany an? the Soviet, according to
results of talk%s between Gerrmanv and Japsn, to
restora the continertal connection betwsen
Germany and Japan an” readjusting, on the other
hand, the relatlicn betwaen Japan and the toviet
(1f possible we shall conclude a treatv of
territorial inviolabilitv), we will takn measures
s0 as te help the rfoviet to advance to the dirasctien
of Indis and Persia." (BEx. 1169, p. 5)

In the Liaison Conference Decision Flan of November 11,
1941, it was stated:

"Thile Japer iz engaged In militarv operations
against southern areas she will do all in her power
to aveild proveoking a war with the l.+.&.8« She will
take Into consideraticn that 1f Germany and the
Uete™eHe are so Inclinad, thoy mav be brought to
make peace and {he U.b.r.7hlonticed into the Axis
camp.” Ex. 919, T, 9261)

It 1s now e¢laar that in the following yenrs, when

Germany showed herself less successful than wes exnpacted,
and when Jaran realized that even the southern problems
could not rasilv be solved by forcs of arms, the gques-

tion whether or not Japan would enter into the German-

Russian war wag no longer doubtful.

1 Avpendix XVITI
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The Clailm by Defense that Jana

fought In 3 _good cavuse

In view of the above, 1t 1s rertinent to the case
to incuire whether or not the ideals, which Japan rublicly
adhered to in her rropaganda for the lew Order, were
sincere. Defendants have claimed thet Javan fourht for
the liberatlon of the tvecples of Asia, and the congtruc-
tien of a regleonal economic bloc which would coritribute
to wmorld peace. The Naw Order, which Japen claimed it
her mission to establish, would congist, as it was Jjald
in publlic declarations, of the liguidaticn cf Western
irperialism, abolishment of the colenial svstem, and the
building of a world in which all the rpecples would find
their proper places. (FBx. 1297)

Thig New Order showed iteelf princirallv in two
asvects: Independence, based on the severance of the ties
with the Western Fowers, and the Co-Frosperitv Sphere,
meaning the establighment of close ties with Javan.

There iy no doubt that Japan's ambition to estsb-
lish a New Order was the cause of "orld Var II, As Tojo
declared after Germanv's entry in the Japsanese-American
war: "The werld 1s now divided inte two grouvr s, one
that veinly strvpggles to maintain the status guo, and
the other wro earnestlv strives to establish the

rightfuvl new order , . .M (&x, 8264, T, 8061)
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This "New Order" was the rock upon which the
negotiations =ith the '+, foundered. In s=ome defence
summations it has been surpested that, at the end of 1941
the sitvation was such fthat it was ilmvossible for Japan,
in view of her interral situation, to withdraw her forces
from China, ant? that it was ecually impossible to corclude
an egreerment with the .+, without such withdrawal, which
dllemma led to tha war, The evidence lald before the
Tribunal compels to another conclusien, fata, “uprene
Commander of the Japanese forces in China, aprarenily
considered 1t rvossible actually to withdraw the troops
from China, He sent Fis Chief of staff, Lt., General
Ushiroku, to Tokyo to comrunicate to the authorities his
(Hata's) oninion that the Jaranese Army should withdraw
from China in order to avcid war with the .5, Admiral
Olkawa tes=ified that he, as Navy linister, received this
messare in or ahout fertember 1941 (™, 29,004)

. The earme mesgare: "in crder to avoid a clash with
America we must withdra» all our trcoops from China" was
transmitted to Tanaka Rvukilchi, then Chief of the Nilitarv
‘ervice Buresu, wlt~ a recuest to assist in promotine this
plan in tre Tar Ministry (testimonv of Tanaka, T, 29,413)

The lew Order was the real issue, the esgertial
noint of conflict. Tew Oprder meant the expulsion of the
“estern Fowers, The lew Order, if correctlv understood,
meant the birth of an empire so vavrt snd mightw “hr+ 1t
mifht have dominntad tra rest of the worls, It is under-

stardable that the U.r.y with Justifisble nisgivings,



saw this "New Order" develcy in violation of treaties.

It is pertinent to this case to weigh the guestion
vhiether the concept ef thils New Order, susported by the slegan
of "Asia for the &siatics,” was sincere, or whether it was just
ancther method of internal ideological aggression, as was the
case with national-socislism in Germany.

Evidence in this case shows that, as a watter of
fact, this concept of the New Order, egpecially in its aspects

' amounted to

of 1ndependence ard of "Asia for the Agiatics,'
hardly more than Japan's method of internal aggressicu.

apan ang the Independence of the Asigtic Countries

Hashimoto, in his "hddress to Young wen," published
in 1937 (Ex, 12904), had expressed himself candidly when he
demanded lands to the north, south, east and west of Japan.
Loiso, then minister of Overseas Affairs, had a frank conversa-
tion ~.ith the Gerran Ambassador concerning Japan's colonial
wishes in French [(ndo-China and 1n the Netherlands East Indies,
+hen he provosed a free hand for Japan in these territories
after Germany's victories in furope (cable from 0tt, June 24,
1740, Ex. 523, T. 6176).

It is siznificant that Japan attached her own inter-
pretation to the concept of "freedom"” and "independence," as
is clearly expressed in the "Basic J?aﬁs for the Establishment
of the Greater East Asia Co-~rosperity Sphere," drawn up by
the Total War Institute on Jamuary 27, 1942 (Ex. 1336, T. 12010):

"It must alse be neted that the indepemdence of

various peoples of East Asia should be hased upon the

idea of constructling Last asia as 'independent eountries
existing within the New Order of East Asia,' and that
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this concsrtion differe “rom an independence based on
the idea of liberalism snd national self-determinatinmm.’
Ine Greater Iust Asia uinistry, v .ose creation, according to
ruzuki Kentaro, was '"nmot based upon the rules of righteousness,
hut on tite rules of mighta”l was orfanized to ensure that those
countrizs granted independcnce would still, in reality, be ruled
by Japan.
woreover, Japan 1n other cases, as soon as she had won
the position where che was a“le to do s¢, refused to grant the
very independence which she had propagated and demanded before.
sefore the war started, when the stirring up of
independence Lovencnts was one of the mothods of Japan's
external policy, Japan supported and demanded total independence
for the Dutch East Indies.
"The NEI should cut »~7f rel:utinns with Europe,”
"Complete self-government by the Indonesians should
ke allowed."
Zuch were the Japanese dcmands _wid before the Dutch authorities
by the economic delegation vwhich arrived at Batavia in
September 1940, (Bx. 1311) -
After the decision fer wuar was made, the policy
changed and complete independence was no longer considered.
The I.purial Conference of November 5, 1941 declded to make a
"s portion of the Dutch Fast Indies indspendent and secure the
necessary vortions for the Lompire" (Ex, 1162), The Liaison
Conference of November 20, 941 went further., The issuc was

no longer independence from neolland, but dependence on Japan.

T. As he stated in the Privy Council m.cting, October 20,
1942, T. 12093).



It wns decided:
"Notive inhabitants will be cdirected so as ¢
prowote thaclr feelings of cependence on the Imporizl
Army. de wust ovnid giving rise to any premature
lndeponcenes movenent.”  (Bx, 877, T. 8938)
when thne Japonesc occupl:t the NEI, one of their
first acts was to forbld all meetings and all organizations
(Ordinance N.. 2, H¥arch 8, 1942, T, 12182), while all existing
crganizations were dissclved in July 1942 (T, 12143). At the

Imperial C.onference of 3 May 1943, 1t was decided in_incorporate

the Lutch BEast Incies area into Japanese territory. It was

1lsc declced not to announce this nolicy lest the Alliad
Powers take advantage »f it for propaganda purpcses (Ex. 1344,
see nlso T. 17G33)

J=paness policy was reverscue agaln, but only ail'ter
the war situatl n had becore dlnere~singly grave. ‘vhen it
becnanm: necessary to mnke gostures t- znsure full c nperatin
from the local nwopulation, Prime Linister Kolso, 1n the Dict,
precmised future incepondence nn September 7, 1944, (Ex. 277,
Ex, 1349)., On Septerner 8, 1944, the vooulation of Java was
allowed t. fly tue Indonesinn alongslde the Japanese flnsr ' n
certaln speclfiled cdays, 2nd¢ to sing the "Indonesla Raya' song
as the national anthen (Ex. 1351, p, 48).

Later still, additional concessions had to be made.
In an ofrlclial Japunes¢ document, giving "Data for the
Forelgn Minister's Explanotion" of July 17, 1945, it states:

"Especially 2t this moment when the enemy's

counter=nffensive 1is 2lready about to extend to a
corner -f the East Incies, it will be imminent, fronm

the necoessity of saeking a more pnsitive euoperatlon
fram the natlve inhabiltants, to further materlalize
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the statement made last year and te decide clearly the
time fer the inderenderce and anncunce it at linme and
abr.aa,"  (Fx., 1349)

On July 17, 1945 the Sugreme Council for the Direction of dar
decided to grant ir-evender~a to the East Indales as soon as
pessible (Ex, 12%0). This independence was actually granted
about tnrne middle of Aupust 1%945. The roslamatirn was bread-
cast in the worning of the 17th, after the surrerder of Jsvan.
(Bx. 1351)

After ner armies had surrenaered, after the use of
armed force had become imnossible, Japan returned to her
fermer policy of obtaining prwer and influence by spensoring
indepenaent nations in the last Asia area. Japan returned to

this pelicy of creating independent neighbors at the nrecise

moment when the use eof armed forece had proved to be a failure.

Japan and the Co-Prosperity

The otaer economic aspect of the New Order, the
Co-Preosperity Sphere, had no more silincere basis than the
slecgan of incdexzendence. Japan publlicly claimed that it was
her mission to create prosperity in East Asia, but she internced
te serve orimarily the interests rf the Japanese Emplre. The
interests of the other participants in the Co-Presperity
Sphere were of secondary immerrtance.

It is sipnifican: to cemrare the secret Cabinet
decisien af Dctober 25, 1949 "Re Measures fer Ecenomic

1 .
Levelespment of the HEI" (Bx. 1317)° with the public propssals

1; Appenaix XILI.
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made by the Japsrese missisnm at Batavia (Fx. 1311). In the
latte (the published demands), the weifare of the races of
Eact Asia was consldered, while in the fegmer (a secret

enly was plotted. Only by way of concessicn, tewards the and
of the exhaustive list of me2asures, all of which aimed at
securirpy the ilnterests of Japan, it was decided in the Cabdinet
meeting that "efforts shall be made towards expanding the
interests of the Empire 1n harmony with the natives." (&x.
1317)

As 1in the other fields, 1in the economic fileld, too,
it appears that the slogan "Asia for the Asiatics,"” in reality
meant "Asia for Javan." The "Greater Hast Asia Co-Proswerity
Sphere," in point of fact, aimed »rimarily at the prosperity
of the Ja an-u2 Aspire,

fne wractice auring tne war z2ars but reaffirms

this c¢enclusion.
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In the joint declaration, adopted on November 6,
1943, by the Assembly cof Greater Bast Asia Naticns, it
was agreed that the countries of Greater East Asia would
respect one anonther's soverelgnty, independence, and
traditions, and %that they wsuld practice mutual assistance
and amity., (BEx. 1346) |

During .he years »! occupation, Japan not only
failed te fulfill the pledges bassd on the principles
of amity and assistance, but aid not even live up to the
rules of conduct as formulated in the Hague Convention IV,
based en the principles of decent belligeredcy.

The claim of deferdants that lofty ideals inspired
Japan and guided her on the read which finally led to war
has to be rejoctec. Thne pelicy, as it was executed, shows
that it was not the spirit of the public statemcnts, butk
the splrit of the secret doecislons that prevailed. Those
secret decisions aimed but at the greatness of the Japanese

Emplire.
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XVII, Exacution of the Empire's Folicy, Seatember A, 1941,
(Imperial Confersnca), Exh, 588, T. @566,

AVIII, Liaison Conference Lecision Plan. HNovember 11, 1941,
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T.

GIST OF PLANS FOR DEALING "WITH NORTH CHINA. 13 January 1934,
Irnstructions to the Commander of the Stationary Troops in China,
Exh., 215, T. 2721,

The vrincipal objects to be borne in mind in dealing
with Nerth Laina srea are to assist the Ghinese neonle in
realizing a self-government in North China by themselves, and
thus tr let the zecple enjoy thelr lives and jcbs peacefullys
also te let them auju<t their relations with Japan and kan-
choukuc, andé thus nrowote the mutual welfare of these three
nations. In order to realize the abeve cbjects, we are ceter-
mined to give suopzort and gulidance to the new political
arganization and thus expard and strengthen its functions,.

Gist of the plans:

1. Territorially specking, the five provinces of lecrth
China wlll be mede the object of the above-mentioned self-
government, but we must be careful not to he ¥oo eager to
enlarge in self-government area; on the contrary, we should
first aim at a gradual reallzation of self-government in the
dopeh and Chanar provinces as well as in Peiping and Tientsin
cities in accordance with the points given in paragraph 2 and
others of tals letter, and¢ thus, we should aim at inducing the
remalping thres “rovinces to join the two voluntarily. Our
advice and gvricznce to the lopeh-Chahar wnolitical cruncil -hould
be given tarougn ir. Sung che Yuan for the time being, and
self-government movements bty the nerple should be encouraged
in s» far as they remaln fair and just, and should make use
I them in sradually realizing an actual self-government among
the people ol these two provinces, thus laying firmly the
feundatlion of the self-goverrnment for the five previnces in
North China.

With regard to the East Inpeh self-government, we should
uphold 1ts inde endency as long as the self-gevernmant function
of the Hdooeh-Chahar political council remains unsatisfactory,
but when the self-government in the Hopeh and Chahar Provinces
is established to such a degree as will generally justify our
confidence in it, we saoula induce tha East Hopeh self-
government to marge Into the Hopah-Chahar political council
at the earliest ocuportunity as pessible,

2. With regara to the extent of the self-government, 1t
weuld, of course, be bettsr to let the pernle have as much _
liberty as possinle, but for the present, we should aim at =na
enceavor for the realization of such state 'as will leave no
roem for the Nanking Government te carry out anti-Japanese =and
anti-Manchukuc policies, and by leaving the rest fer gracual
acanlevement in future we should aveid too hasty desire for an
acquisition of independent pewers,

3., With regard to the guidance to be given by us, we
should endeavor principally to gulde in the econemic field,
aspeclally in finance, and alse, in military affairs, along
with the education and guidance of the general populace; and
in aczing so, we snould confine our guldance in the general line,
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lpaving, as mueh as possibld, the details to the task and
rasperslblility of the Chinesq peeple, In this connection, we
shgu%d liks to call your speeial attentlien te the fellewing
rninte:

In giving guldaneres thiz time, we are ts take ne such
measures g2 might be misunderstesd (by the weorld) that Jap:n
le going to set up ar Indepamdent state like Man~hukue, nr she
iz iptencing te carry out an expansior of kanchukue; acc>rdlngly,
copeintments of Japamese advisers sinould be conflned to varicus
copmittees within the (dopeh-Chahar) politieal ecesuncil and to
theg 29ta Army, anc their members shauld ve restricteh to the
spallest possisle number; moreover, these personnel and
material wiich =re necessary for publiec atilitles and exploita-
tisn of incustries, etc., inclusive cf advisers mentioned
abwve, snould bs sought from Japan preper as far as pessible,
Vith regard to ecrnomlic penetration, 1t should be left
princinally to voluntary debouchment of private capital
should be so guided as to serve Inr the realization of Eh
oprinciple of live and let live.

4, Nperatlons towvards Inner llongnlia should, eof course,
be comtinuad on the line pursued hithertoj; but those measures
which mizht becom=z obstacles to the strengthening rf zelf-
govarning power cf the Hdopeh-Chahar political council and an
rxpar-irh pf self-government in Shansi and Sulyuan provinces

snould be nelu osck for the time being and the southward expan-~

sion of Monrsolian influsnce should be kapt under proper control;
conseauently our cperations in Innsr licagolia shruld generally
be confined to the areas north of the Great Wall of China, and
shruld net be allered to extend into the area belonglng to

and

East Sulvuan gnd Sumong villages.
5. The manacement of Narth China would be the duty of

-

the commander £ the Japanese staticnary troops in China, and as
a rule, h= shrild exscute tihiis aduty by cirect contact with the
Horel- Lanar ana East Hopzh governments; in doing se, he should

aim st giving advices and guidances infermally.
With regard to eeonomic penstratiin, the stationary
aress sboull not assume a leadiag pars, bub should guide it
firrn B I ~r-pvrr- "ar the conveniznce of assistimg the

Hopen-Crenzr political counecil, £»r the time belng we are going

<

tn estabiish In Pelping provisional organization which would
be placed undar the suncrvision of the ccemmander »f the Japan-
254 2Ta iarssv troops in China (eswncerning preblems of the
Pel“-tf:“?". it organizations as well as nf contrazlling
advise [ I

Tne Avanomg Army and varicus erganizatiors 1lp Nerth
Chira saonld cusperate in these operations. BDBesides, each
11litary abtasiie in China should act im con c irt with these
oreruiions, especially the milltary attaches te the LQP~QETC
Embaszy a6 those reslding in Napking c;@uli try, from time to
t 3 b corvines the Nanking Governmernt of the L-*~‘51ty of
raiiing self g wernment to the Msrth Chlaa area, and at the

r . .

eaqe Lime gosule try te get the appreval ef the Nanxing Gevern-
me far thz six items pertaining te self-governing pewer for
Ncrth China arsa, or at least, get the Harking Government's
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promise tinst thay will carry out no mansuvers which will
cisturb the self-government in North China.

&, In carrying out "these nlans," the various military
organizations mentionad above should kesp close contact with
the efficials of the Porelgn Offlce anc the Navy stationea in
Cnina, as and when the occaslion may requlilre,.
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IC PullkCIPLE (F NATIC. AL POLI
'ive fiinisters Conference), E
I. fhe besic principle of "cvern'n* the Shat? is
aelize the Iid ‘:" of the founding of the Empire ich mesns
c0lidify, bzsed on righteousness, the =tional %cu de tion
ar s
¥

-'.l (

o

inwerdly end p per cutwerdly, making the Empirs both in neme
rnC reslity = bilizing pewer in East Asis, thus securing

¥

f

I

]

Esst agis _L co ntr-b wWing to thu well-being end heppine
the whole vorl
In view of the gituetion in snd out of the Emnpir
the fundamerntal nationegl poliecy to be estazhlished by thes Empire
1s to secure the pesition of the Empire on the East Asgis
Continent by dint of diplomestic policy and nztional defencse,
'ut““"“ dependent on e=ch cther, s w=ll as to advance and
levelop the Empira towsrd the South Segs. The bas=ic principles
are as follows:
L ]
correct deminatd cles the p - BNG share mutual
happliness “”Cqu'ng the resl sgpirit of co- KlSt mnce and co-
oro -,r_t‘ This should bse i glinlus yrineiple for
i doeve_oping peliey.

rogligzation of the Imperial way Lo
1 of 1l 1

I ouLWard

nation, protect its develoumer
pire, which should be _
3 dementel nrincliples of our
8 & : B kuuud development :
Menchukuo; intesnsgificetion of netionsl defense of Jspan end
Eenchukuo in ecrdsr to grsdicates the foviet meunsce
(1 O : i to prepere ggainst Britain and americe; and
cooper=tion emong th%t, Merehuluo and
ppment. In carrying out these
cereful to have friendly relations with
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Iv, FCLEIGK PCLICY OF Ten ENPIRE., August 7, 1536,
(Four linisters Conference). Bxh, 704, T. 7523.

In oréer to observe and achieve the netionsl policw,
we esteblish foreign nolicy, end expecting comolete control on
diplomecy, we intensify close relaticns bstveen militerv and
¢ivil cfficiels dispstched abroad, =2n¢ we lezd the people nogi-

ively and appropristely for the purpose of adapting nractical
ms&surces to ths established nplicy.

and in nrotection and prepulsio ust an
gppropriszte rights and intsrests, we muet be caerefyl not Lo
yvield and retrogress spontand HC’V but te nmeintein alweys
positive attitude 2nd gt the same time we must try te effece
suspicion or epprehensicen of other countries towards the Empire,

lioe 1 Generesl Plan :

e render it the basic poliey cf diplomacy of the
Emnire te effect the true sim of Jﬂnrn's being stabillzing nower
in the Eeet Asia, by mezns of fostering laenchukuc end strengthening
more znd more the specisl unseparshle rthtjons with her in order
to secure eternsl peace in the Ezst Leis 2nd to exescute the
ond development of the Empire, and a2lso, seeing from
viewpoint, b~ me 20 of edjusting for curselves the
18 with the Soviet Unicn and Chine and of planning simul-

caceful development end advancement in the Soutl

ently, the Soviet Union, according &s her situstion
efense pnd interpnstional relations has been inten-

has increseed her pressure of armed revelution

‘“iwa disposging teoo large military prepsrstions, and

Ey
e

endi Eolshievizing penetretion in all dirscti o*
Ea tﬂplr: inteo more unsdventageous situstions., Thic
ly thrzatéens directly the naticnsl defense of the
givses = grave hindercnce to Japen ia ‘cP'“"ﬂr? i
Eest Aglatic policy. nerefere, leying the chief
) i for the time being on frustresting Rus
lan into the East Asis, especielly on cir
ilitery preperastions =nd on interrupting the

ctreting BO;SthiZuLLO., Jeoad must try to attsin this end
through diplomztic measures zccompenied by imprcvement of

neticnozl defense.

Accor”ir01v, the Empire must puft its diplometic function
into full sving in considering syntheticallr the present inter-
1l siturtions in edjusting the relstions £l
and in inviting & situction international

scding

] 1 £
v fowvorable

No. 2 Gists of Messures

{deretion of the present internstionsl
. 161 ! Lion: ptn must be strictly cauticus towerds
the S¢viet Undion not to glve rise to further troubles of 1ts own
sccora, but te gndeaver to "ujvc pending problems by megns of
pesceful messures sXeclusively.

1

et
-
4
2
C
3

o
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Ant st the same time,

a . stablishments of tvo committees, one for
cemsrcation of the border line in tle region from the Lzake
KHalfAKA to tihe hiver TUNEN snd the other for soluticn of
troubles slore the border line, ss well as the establishment cof
eimileT orgens dealing vith thc frootier of other regions between
iz nochulue @nd the “coviet Unleon and llsnchukuce and Mor-gelis shall
be decslgned.

L. At =zn zopreoprizte cpportunit the estsblishment
of 2 non-armed zone =hall be nrencosed.

c. ‘Fyurthermere, when Lhe foviet Unicn menifeste her

ieh to cincluge a non-ageressive treaty, Japsr shell state
plainly tihst 12 rather welcome such ftresty provided that
e numercue pending roblems of immecrtence betvesan Jepen and
Sovi Uni 2 2ing such s resadjustment cf the Soviaet's
wer Treparcstions in the Far Zsst s would give 2 balasnce of
cwer between the two countries would be settlad.

d, And we shall tzke aderuate messures to defend

Jenan, lkenchulue anG Chine from the Soviet's thought-obtruslon.

n

se centrel and previnciel regimes,
J lemn sttlitude znc adont just ”-""ur~s
ang ¢ ad th cromic meneuvre for the Chinese masses,
Jepen shell leed these regimes in guch & Wey se tat they may

c ¢t spontanecusly thsir sattitudes towsrde Jzpan, thereby
inlizing the concert betwees Ju'?r and Chinz based on the
iple of 1llve-and-let-llive. 1In North Chine, Japsn shall plan
i economic snd culturzl fusicon ant concert bhetwsen Japsn and
Menchurls, snd shell endeever, simultaneously, to make it e
special region b which Japsn, Culhu and Menchukuo mev unitedly
c¢efend themszelvesz szgalnst the Bolshevizing obtrusion of the

-

- - -

Ls Ffor snother provineciel regime, Japsn shsll not
tzke gny mescure vhich £s ¢ result of its adsptation may either

ad
:1p cr hinder the W“iPiC'LfOﬂ or segregetion of China.
The aforementioned is s basic princinle of Japsn's

5
f u;C‘P-L} cencerning Chinese policy, dated

but et present teoking into consideration todey!
tions b~t een Jezpen end the Soviet Unien, 1T 1
mpertent weint in the prscticsl scheme for Chine,
the North China immedistely & special district of
g-Manchukuc ant anti-Communism to obtain resources
for natlonal defenese and to extend treffic sstablishments as

le Chine anti-Scviet snd pro-Jespenecse.

hes s uld be cerried out practically for the
present shall be mede up seperately.)

L5]



Exh. 704, psge 3. 144

)
. L& 22t =ssistance in restrzining the Soviet lUnion
and Britain. {Imerics megnifyving zeslol tsly her ﬂﬂ11t Ty nrepera-
ticns, watches the csuse of tuc nolicy of the Empirs with much
interect, from & viewpocint of traditionzl Far Eastern Poliey;
iing to Japen's future sttitude towzrds China, not
drnger of Americe's assisting China, in incucing
iclies C nding upon Eurone snd americs, but
enied thss there might s2rise matters dis-
f'n's policy %n“'fCt the Soviet Uni
mire should render effort to let Ame
2 ir attitude by respecting A."rlcs's rofit in
trede, a2nd at ths me time to meke her not te
} hievement of Eost }'15#10 pelicy of the Empire,
promoting the friendly relstions with her on the keynots of
L] interdepandency betwesn Janan snd Americe.
4, The developments in th¢ Europesn political
urtion have =z great influence on the East Asis, and so Jepan
HA_t exert every effort in bringing Eurcpean powers to its
ceventzge, especiclly in restreining the Soviet Union,
a. #Hs for _T‘fvlh thiough she llas not a few interecsts
pectes which confl ct with the ornes of Japen she hss
rights and interests smong the Europeen Powsrs in
the Wzel asiss; znd morgover the attitudes of Eurcpesn countries
Pl

3+ Incresse ¢f friendly reletion between Japan ar
: &
C

-.1 l.:l

ergely by thes of Britain. Taking considerstion
th t. is ef ;“t*cnzfr necoesity for the Empire to
meke Britain adopt en cttitude in fover of Jspan ir Lk: reletion
betrgen Jepsn gnd the Zoviet Unlon, “TCﬁ?” ites posgitive
in promoting the friendiy r_lrt_Cﬁ¢ with Britain, so as
restrein ths Soviet's attitude LTViTﬁE us ant To mitigeste and
s I

: 12 between both countries, we must try to take the
: R L ¥ =2 P o

1ttect messures te give 3 pocd turn Lo the relaticns of both
countrize in China, by mesns of meking Britein respect that
Jepen nosgsesses speecisl ené Importaent interests in Chines end
=lep bw mosns of eur raspecting her rights ané interests i

tn

We must be narticularly cautious on thhig point however,
gz there 1z &n h'ur.kU:C1;T of Britain's 'f ting en opprecsing
poellev towsrde Jsven, inducing the grest wersg, especially
Amegrica, Ecvist =rd Ch

1 \_J

ooy

' T T '!*9 £ ¢ the hae gensrglly tha same
intirests es thst of the Empire in the relations with the Soviet
nd 2il:z0 fruh the spueinl relation bestveen the Soviet and France,

she is in 2 pocition teo find convenisnt in her netional defense
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inst Bolshevization to meintain
hermony with us, weé shell promote the friendly relations with
her, 2nd in cese of n Cfssity we shell adopt some measures to
realize the concert between Jzpen end Germany and further by
extending this relation shs Folsnd

and in counter messurcs agsi

hzll premote the good will of Peland
end other countries thereby restraining the Soviet Union,
Further, wa chell pay attention to and try to nromota the
friendly relsticns with the countrics neighbering the Soviet
Unlon In Eurcps snd Asies asrd with othor lohammedsn peoples.
5. The south gezs esres is = key point of the world

commerce, and, as it is thc sphere neccesary and indispenseble
in the industrits=s and natiocnsl defense of cur Empirs s well &%
the nesturel sphere of development of our people, we must secure
our footstepe for further advance. LRowever, we should be discree

not to stimulsate the Fowers concerned but trv to efface their
appreheneion towards cur Empire, end we have to endesvor to meke
our nrogress graduslly 2nd pescefully.
As to Philippines, we expect the realization of her
ect independence and, if necessary, we shall not hesitzte to
ure her neutrality.
hs for our duevelopment in uutch Indies, it i= of ths
fi“ct necessity to eliminate her avpprehnension tC”"Td° us ené make
er take 3 turn for pro-Jepan. For *h“q and, we must adopt
sulr ble messures snd, if necessery, wo she 11 net refuse to
ccnclude & non-oggressive tresty w¢t‘ Hollend.
Ag to Eism &nd other unsdvenced peoples, Japan shall
(=4

o

sist them proprerly besed upon the prineirle of

. PForeign trede is not only indispenseble to main-
tein and improve the cconomic life of our people, but elso help-
ful in betterment of finance snd international bFL?ﬁﬁua end our
Empire, when we consider the present internationzl znd internsl
cituations must pay efforts to extend it especially. Therefore,
we need to try to JAthop rhTﬁCAdbly our foreign trede znd we mus:
simultaneously, adjust interests between us znd other countries
rnd secure and gein important resources, effecting cultivation

of our cconomic €nergy.
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V. .
TEE rECOND ADMINISTRATIVE FOLICY TOWARD NORTH CFHINA.
August 11, 1936, Fxh, 217, T, 2728 (corrected T 2800).

I. The maln purpose of our administrative polcly
toward North China 1s to assist the people in North China
In procuring perfect Independence in administration and
to set up anti-cemmunistic and pro-Japanese and pro-lanchur-
ian area and to secure necessary materlals for our national
defense, as well as tc Improve the faclliftles of trans—~
portation against the possible Invasion by Soviet Russia,
and for making Ncrth China a base for the cooperaticn of
Japan, I'anchukuo and China as well as for nutual aid.

II. For this purpose, we should guide the local
political powers and make the Tanking Government recognize
the characteristic fezture of MNorth China so that the
Nanking Government mav not onlv not hinder the self-
administration of North Chima, but also may afford a
special and comprehensive power of self-~government.

The glst of the policy.

I. Contents of self-government,

The cecntents of self-government consists 1n making
the North China Goverrment exercise its power over the
finance, irdustries ard transportation of North China and
in making North China free from the anti-Japanese inter-
Ference of the Nanking Government by our taking political
and econonmic policy alming at the cooperation and the
mutval alds of Japan, Manchukuo anAd China as well as by the
promotion of the happlness of the people 1n Forth China.

We should strictlv avoid such acts zs would be suspected of
disapvroving China's territorial right of North Chins or of
brinfine about an independent countrv free from the Nanking
Governrent or of making North China an extension of Panchuk -~

IT. &cope for self-government.

Five provinges in Forth China shounld finally be
put under relf-government. We, however, should not be too
eager to enlarge thils area, for that is not our purnose. Ve
shovld put our efforts mainlv in brightening Hopeh =znd
Chahar Provinces by developire economicallv and keeplng
the publio minds easy and stable., As for our measures
towards the other three provirces, see Clause Vo. 3.

I¥I., Guidance of Hopeh and Chakar politicsl powvers.

Our fair and soguares =attitude 1s reouired for the
guidance of the political powers of these two provinces,
Ve showld improve the governmental svstem and purpe and
Innovate the perusonne.s of the governments., Ve should also
try to abollsh the financisl, economic and militarv admin-
lstration of the Chinese militarv clioues, thus brightening
the whole area and drawing the peorple's heart to Janan.
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Bxh, Z17 - nags 2.

Howevery in cnrrylng out these neasures confident -
lally, we should act in such a menner as to make the Nanking
Government a2sslst us 1in our policv toward North China, and,
by mslring tne meost of the Nankine Govermment ,iﬁ
strive for the best Tesults.

v~ R T et b

b)

IV, Guidance of the Enst Hopeh Autenomv Govern-
ments

In guiding the Tsast Hopeh Autonomy Government,
an advice should ba piven to the government 2o that the
Internal administration may be reformed, and that the

reforms mAY serve as examnle for the Horeh and the Chaher
Governmert to follow.

Al=o, considering the fact that the =saié Autonomy
Government cannot stand alone, we should see that nn meas-
ure 1s talken toward the government that moy prove a hind-
rance to the federatine of the five provinces of North Chir

It must be recalled that Bast Fopeh should be
placed under the pelitical power of the Hopeh and Chahar
Avtonomy Government as soon as the latter has been recog=-
nnized to be consclldated enouph to function as an independ-
=nt povarnrent.

V. Guidance of Shantung, “hanzl and ruiyuan
avtonemy Governments,

Tt is nct a vise policv to force thartung under
the Hopeh and Chzhar Autonemy Government, for such a
measure would make 1t hard for the province to derend
uron Jdapan and wonld threaten the existence of the province
itself, Accordingly, we should trv to bring about a closer
interrelaticon between Japan and the prcvince bv taking
nmaasures ailwing at the diffuslon of anti-communism and
nro-Jananese sentiment as well as by fcrming an economic
cooperation of Janan, l'anchukuo and China,

. The samne measure shoul? be taken toward Hhansi and
~uilvusn. It 1y a matter of course that our policy toward
these two provinces shovld not conflict with that fteoward
Inner l'ongolia. fs our policv towar?@ China should be
carrisi out smeothly, me should not talke such 8 mezsure as
fo eliminate the political vowers of the provinces or %o
place the provinces under the political nomwer of Inner
I"'ongolila.

Ve The purpose of our econcmic development 1in
North Chira is to ereste an Inseparable ccnnection between
China and Japan hased on the mutusl economic interest
promoted by the civilians! free investment and alse to
make it contribute taoward the preservation of friendlw
relations between Jawan and North China, both in time of
war or peace. Iron, coal and salt exlasting in the province
should be utilized for our naticonal defensa and for the
promotion of ogur trarsportastion facllitles and =slectrlc



power, And these meaterials should, in case of need, be
produced with our o'n c¢aplitals,

Along with our aconomlc developmsnt, we should i
make the third countries respect our interests. IFf nec-
ossarv, we should undertale enterprises jointly ywith
these countrias, make use of their capltals and materials
and shonld be careful to cooperate with ther, especially
nith Fnelard and the Unitad states,

THE FUNDAVENTAL PRINCTPLE OF OUR NATIONAL POLICY
August 11, 1926. (Five Ministers Conferance).
Exh. 979 "m, 954G

I. The fundamental princirle of administering
the state based on righteovsress lies in realizing the
ideal of our naticnel foundation by strengthening the
foundation of ocur courtrv Iinternally and prosuering
externslly, therehv makine fthe Japanese Empire develop
into the stabilization Fower, nominal and virtual, in
Bast Asia, sscurs peace in the Oriont and contribute to
the peace and welfare of mankind throughout the world.
In view of the situation of the Empire, both at home and
abroad, to estabtilish the fundamental naticnal policy
consigls ir securing s steady footine of cur =mpire in
the ”ﬂqtn“r Continant as yall as developing in the touth
~eag, under the joint ~fforts_of dipleomatic skilll and
national defense, The poneral hasic principles are as

(1) %o ewxelude the 1 ilitarv Rule Policv of the

Powers i1 sl and fcjlou cur pollev to =hare mutual
we LTar r participating in co~eristencs and co-prosparity
princlinuia 18 ©ne oniy way of reallizinpg tha ideal of our
Imperial W Le of Jusgtice, If should, th*r.?c"“, be the
Immutabls lepding spirit ir all times in relation to our

oVersSeas drw- lopment,

(2) In order to secure the stabilitv of our
Empire and to safeguard 1ts development so as to acaouire
the positicon of the real stabllization Fower in the Tast
Asla, neminally and virtvallv, we are to corplete our
defensive armament.

(%) e shou’? strive to eradicate the Russian
menace on tne North, ‘n order to realize a strsadfast
development of Manchuria, ard for the sclid defense of
toth Japan and llarchuria., "e should also be prepared for
Britain and amerlica, attempting at the same time an eccnom-
ic development bv the c¢lose cooneraticn of Japan, China and
Marnichuria. TFor the achievement o® such an b1oc% we shoeuld
alwavs be careful to hold most amicable relations with the
Powers.,

(4) TFor the furtherance of our plan to achieve
raeial and economic development of our Fmpire toward the
South ‘teas, especlally on the Cuter fouth sea Islands area,
we shonld fta%e a gradual ané peaceful measure, alwavs aveld-
ine to stimulate other natlons and trv to fUL‘ill our
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national strength correlative with the comrletion of
iianchuria.

ITI. IMaling the above fundamental princinple the
rivetal voint of our nationsl policv, we expect therebv to
nnify all our volicies, internal and exterral, ard peneral-
lv dinnovate the administration in accordarce with thas pres-
ent sifurtion of the Emnire., The outline of cur new nolicv
is as follows:

(1) The fulfillment of the Matipnal Dafense
Armament,

(a) As to the Army armaments, we should atm
to counteract all the millitary faorces that Ruesia can
furnish to anmwloy in the Far Easts; and, esvectally, a0 3s
to enable us to strike a hit at the verv outset of thﬁ viar
ueon the Hussians, we showld complete our militarv force in
Kores and Manchurisa.

(b) As to the NVaval drmaments, we shovld
attempt to Fulfill its strength to such an extent as te be
qufficient for securing the command of the sea on the
lestarn Facifle counter to the American lMavw,

(2) Our Aiplomatic policv is solelv to make 1t
the first DrjnciLlﬂ to trv to nrosecute the natioral scheme
in smooth and amicable manner, and therebv to conduct an
irnovation =nd improvement 1in general, The militarv auth-
orities on their part are required to assist the activities
of thr dirlomatic organ from within 1in order to have it act
fully and advantapeouslv, evading all the time to aect from
without as far as rOH%Wbi

(3) TIn order to _énovatr ard imirove molitical and
administrative organ, to establish financisl ord econcemic
nolteies, and to meanages other plsng and schenes, according
to our fundamental rrincirle, the following measuras should
be taken properlv:

(a) Lead and unifv public opirion st home,
and strengthen the will of the peopls o £1 He over the
extraordinarvy emergenev nf onr country,

(b) In order to advance and further cur trade
and infdustrv essential to the prosecution of the n=ational
Tjﬁl'\'_."j\,r, an anrropnriste dmrrovenznt ah1d be introduced fe
the adminigtrative and aconemic orgars,

(¢) An adeguats moasure gheouls be taken con-
carning the stabilizatinn of the pscple's livelihood, the
developmant of theair physical strength, and P“ﬂ*nr1ﬁ9 sounad
and healthy min? and 1dea,

(d) A su’table measure should ba taken 1in
order to m"““ a drastliec progress 1n air as well as sea

transportatic

( ) I+t 13 reouired to accelerate the establisgh-
ment of a self-surrorting and self-suffieient policvy for the

i portant reacurces znd materisls egsential to nationel
lefenge apd 1huuatrv.

(f) By innovating diplomatic organs, as well
as completirg Informotion and publiecitv svatems we should
strive +ﬁ auilcken cur diplomstic function, and teo anhance
the nationesl culturs abroad
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1. [he principal o

yhine is to complets our sim

snese and pro-anti-comintern, procuring defense materisls,
enforeine transportation, preparing the defenee egeinst U.l .o,
&nd (Sth::Shle the COHCLrn between Japan, Manchukuo and China.
2. Io complete the a.ove object, we do our best Tor
the cconomlie policy in North China, &#ld in secret govirnment
of Nertih Chine end makine Nenking Government recognlize the
cpeciality of North Chine and sld the concert between Jepan,
ua chukuo end China.
i"fll"i 162, - o
1. Attitude towsrd Administreting -‘orth Chine, .
he messures whlch we took for Menchuria made the
"nrelién powers think that we were aggressive in Horth China.

592 muct ebetsin from all t

risunderstending of our inten

the culture of the psople in
For the economic de
» €loome

the “uvernment of Eesst Hopeh
always respond with sympath
trade and for free fliliht in
decined plen tc settle Lhe ma

-

must take a feir attitude, eva
in finence, &conomy
mind. Je- Inmguidi the
the progrers in its innav
miet e2tablish there the par
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we muet not teke any Measures
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L. Guidine the go
and Suiyuan.

Ve alm the concert
oLy cult'ral Anﬂ egcononic
ney ¢timulate the anti-Jap
11 we earry cut our anti-comi

ol

anntiukuo propsc.snda, we mist pay strict attention.

5. 9OUbjeet of dsveloping Keonomy.

We v»alcome the investment of privete capitals, and
by the exteneinn of our richts sand interests in North China
8 teblish the cloese frisndship between Japan end China.
By thus establishing the friend=hip not only in time of peace
but in time of war we may orocure the meterials for munition
inducztries.

As TIor the interessts and rights of the third perties,
we aust estimate them, and in case of nesd we concern with
or we make the oaet of thelr cepitals,

the investiment of private capitsls:

tic sttitudes

In guiding the foven
z-Ld 11”11) Ty A '?

T ﬁov¢rnmbh,
adlice fre:

tast Hope!
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FLAY™ TOR GUIDING I'ORTH CHINA. April 16, 1937.
inisters Conference). Frh. 219, T. 2748,

Gernersl Policy

L. I'he e u-c~ of the guidance of m,:h
meke the seld area ually 8 firm anti-Communls

t
sce reglon, and ;lrr confribute to the mocuist
imicetional facilities, thus partly prepering against the
LL& du:ent end partly feormine a foundration for reelizing the
unity snd mutuwal 2id of Janan, Manchukuo and China.

2. In order to 2ttain the above Pwmh, for the
pregent our first and qein efforts will be in cerrying out
economicel messures with the Horth China pepulasce as objrct.
‘hen carrvinf out the sbove me aures, besides internsl guidance
¢f the North Chins regime, the Nanking resime must be guided
th]@; h policy applird to it to recog HL”E the gpecial position
of »prth China, and to volunterily coopcrate to the policies of
Sino-Menchu-Jdapanese unlity and nutusl =id.

TVFODRTANT FRINCIPLES

l. Attitude in culding North China,

It cannot be denied that ~ur policy towards -oerth Chix
whet with the . eogfraphical peculisrities of the region, has not
infrecuently in the past ¢ iven "the erronsous imprcfrlan to
ina snd other powers that our Impire has the intentions «f
l=reing the truce zoné; advancini the Srontler of Manchukuo ¢
=¥ *ralwzing the independence of North China. 0 in future
1i

policy towsrds horth China, tofether wlth strict precautions
r£¢;n5: setions vhich may erouse such unnecesssry misinterpre-~

§

tations, it 18 vitally important Lo &fttend solely to the execu -
ion ef cultural snd economic 3atfu:ﬂs Meving as '“'i: gbjiects
gecure snd fseile 1ife . nd work for the worth Chins '101:1_-u =,
thue contributinge te the schisvement »f our \xp(ct<“ eims."

[n developing «orth Chins culturzlly and (honoml,nl,y
@t etrive to assume & liberal sttitude -nd labor for s
I'reea p'Pu'ﬁn of c¢ivilien capital; tefether with that; it 1=

0 desl wit] I.:H.df“*t”;ﬂiﬂb manner, the demsnds

of tLu appel-Chehsr or th NFW* ng refimes vkiih cen be
coneldered r-rd able Tron view of "face."
Conu rn,n; € Hopel-Shentan
giregs and p[ody solutions
must be pla

s
)
|-

"o 2

S .».,- ':'r

2- ’ 1d BN af the i;ﬂ'[“.- i-Chehsr TE] ime,
In gulding tur dopei-Ghaher refime, the most Ipeén end

upright ettitude must bée meintfdined, and 1t i# efpecimlly .-
neecessary te strive to win the people's eeod will by liquidstin
militaristic misrule of finance, economics, military affairs
and all other motters, this constructing s heslthy region.

3. GLuidance of the Hopei-Shsntung Autonomous Lovern-—

e

In ¢1iding the dorei-Fhentunge Autonomous “overnmant.

the improvement of ite internal adminiestration shall be espre-



Exh. 212, 2.
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rﬂt'tu ith promoti I il 3 ieh £ dvocotes the free
dvenes 01 civilisan o 6 1 RINES eqpital also
thus constructing s < Sl R no=-Jdnpanese situstion P’C"u
on 1 '?“W,”fu'f rora f Chines penese in Ccr“ﬁ, #nd
to contribube tothe arintear nce of North China'e pro=dJdrpore s
sttitude both In pereostim= rnd in wer Fan ally the ‘T'Clﬂ'—
nt of those milateory pesney vitel to notio e fence (iron,
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D GIDED UFCK IN OGIKUBO CONFRRENCT, July 19, 1940 \
c87A, T, 37864 (r&8 rcleteéd in the Sryonji-Harrde lemnlrs).

+h
gl
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v
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the Chine I_uid:nt, snd rlso for desling with the now wol
situction, thec establishment snd the strengthrning of our wer-
time <conomy shell be made the besies of our domostic rnd fTorslen
pollicy For this purpesc, the government wlll sesume unit-ry
le=dership in #11 economic sctivitirs rFnd strive to the utmost
in the promotion thereof, éxcept 1 ef sbsolute neeccagity
fer the existrnee of the opcrating foroe: (milit=ry) to dispoce
ol or ~zsume lotds r”“lp themselves,

B. Yorld Falicy.
. Correspondlint to ths sudden chenges 1ln the
world situstlon, rnd in order cguickly to cstre bll““ s New Urder
for Lcet Asias nlen to strengthen the rxie of Joprn, Yormeny
nd Itely. Tie Ecset Agiatic nations must rct in concert omd
clL.rry aut vesriocus 1m1)rt it policless Hivauwiyg, we u=sb degldde
on the most onportune time in the world eitustion mnd not mies
it; thet ie, =s 1t concerns the method of etrengthening the
A.Lle nd its time Tor remlization.

2A¢ Ar ri.opds relations with the Twvict Union,
. Non~- terission Frct will be concluded with her by Jepen,
Monchukuo and lkongolis (length of effcctiveness, five to
yerrs), -nd in =ddition to plenning the Immediate solution
>f pending questions, we will reelize sufficient milit-ry
preperedness o srfegurrd egainst defent by Soviet Ruseie durin”
vhe period of effectivences of the BNon-~-Agzercssion Pro

3. In order to include the English, Frenoh,
Duteh, =-nd fortugucse coleonics in t neighboring islends mnd
the ©1icnt within the substince of the Now Opder in the Fap
Eest, positive =rrencements will be undert=ken* Moreover,we
will ende=ver to cxeluse ocurselves Trom intrrnntionsl con-
ferences in reforence to the above,

L. Ewven thouch we will =void unnce 1)
collisions with the United Stetes, =& long =8 it concnrns th
est=blishment of & New Opder in the Fer Test we are Tirmly
getermined to elimineste mny inbsrference on her pert hy

ctunl forece, thrreby sssuringe the realizstien of our policy.
The nbove were the ltems whieh were discussed by the
Fremier #nd the three St-ote Linietepe: FATSUQEA , YOGHIDA. e£nd
'0J0, whil= the C=bin ¢t wr8 in thr proosrss of neing orgrnized,
These were the fundsmuntel policies for nrgnnizing thr New
shinet.

A, In order to evalve = nolicy for
n

Ul

ot

--n

Fome wmap
SRS !
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Qutline of the Brigic Netiounsl Folicy
T u"“ﬂ 1s pow on the threshold of » tup.“‘ us
NEE + =% political, «conomic and culturrl orders

l")

historiec chr

“\in the proeess of crestion on the Bosis of the growbh and Arvele:

w¥n$ of seversl troups of netions* J=pen 1s eslso faced by
greet ordesl unparalleled in history. At this jJunecture, if w
#r¢ Lo carry nut ¢ noetionrl policy truly in consonsnce with
lofty ideal on which our netion ie founded , it is of the mast
urcecnt necessi to effeet o fundamente]l renoveatlon of fThe
Ve rnment iistration eplong #11 lines, =nd %o merch forwerd
toward the complstlon of £ nationsl defence structure, by sur-
mounting ¢11 difflculties. The general principles of the e=zic
netionel TJlic} haeve been t7 ersfore formuleted =5 follows:

p cic Folicy.

Mhe fundomental cim of Japan's netionel polig¥ li-es i
the set=blishment of world pesce in accordancs with the lofty
ldesl of Hakk ©:- lIchiu on whlch th# Empire is founded. First nf
511, it ie directzd towsrd the construction of o new order of
Greeter Eeet Asin bullt upon & firm solldsrity of Jepen,Monchulku
nvi China with thie I'mpire os the centerr Ve will thepefor
eedily sccoure for hereelf an unshsksble neticnel strugture sug
CJHerms to thi new world situstlion snd march forwerd towsrd
the realizetion of the nationel policy by mobilizing the totsl
streneth of the nstion,

2. NKetionsl lefrnse snd Fforeign Falicy.

In the light of the new externesl =nd inmt<ornel

T , we will eg amplify armaments ne

w0 rr-

circumstances of the Tmpire
vnesure the exeeution of netionsl poliey on the besls of o =1
structure for nztionsl dcfense through menifestoatiom of !l
naticn's tot=l ”*rrnc**

I'he fund=mentsl oim of Jepan's forciin policy =%
present lics in the gonstruction of a new order of Yrestor Enet
Aslom« Attention wlll be focused upon o *uccvssful settlepment of
the Chine Affaly, while, by teking o long-range view of the
great world change, constructive and elastic m'asurus will Be
adopted in order to =dvrngr the nstional fortunes of the Empir

3, Renaovetion of the Inte rnal Structurs .

[he urgent tesk concerning thf country's intcrnsa:
cdministration ies to renovete nll brenches of the governmint L
cecordence wita the fundamentsl prlnCLpl~ r” the natlonsl 1 i

W rm Toundation Tor nrtionel defense =%
urpose, wt wlll =»im et the L~1L_ni_.:

g
)

v D

N ew )

npgllel with the renovetlion of the Augst-
! =ceord with th fundﬁﬁrnt#l principle
nlity, we will estebllish nationel morallity wh

e A
-
=
[
—

b
il



g mportence to the ides of sepvice ©
3 11l thoughte nf eelfishnces and neter
£ 1d aim st tho cncoures o f Foientid sniy

1. We "_l strive fer & ¢ ; -4 unity of gowern
by setting up ¢ new natlionel political str uotdrt,

(a) anlzing the¢ nstinn snew on the bpasle of
gooporstion t:Tﬁ- yvernment Aand people, snd of Eservice o th
stete, every mrn =ccordine toH his occupmtion. _

{b} Rifor m of thée Dist =vetem =0 =8 to conform t9 t
new nationeal political estructure.

{g) C tion of new gnveornment csrvice eyetos
trrough fundamentel ywation of the rdministrative met .nde wif
o view to ¢ffceting unity and tx?:ditljn.

iii., Tetablishment of the foundation & netionel
defengs nomy on the besie of autonomnugs construction of the
¢conomies of Janen, Menchukun d China, with this Lmpire s h
center.

(a) Estsblishment of Japen's economic self-suffio I
poliecy, meking Jsprn, MernePoukuo =nd Chint #f a slnf l¢ unit, = nd

embrecine the whole ol Urgatcr Enst Asis

(b) Exccution of pleanncd cenna my through n";;“rrii
of covernment =nd peoplcy eapecl: 1ly perfe ctth_ci ¢ unifiied -
cantral system over praduction, dlstributi: na c‘nu.mpu i ef
vitel commoditius. )

(¢) Letsblishm nt of finesnciel plan =imcd st t h
development of coordinsted vennomic powers; zlso, strengthening

I finsncisl conirnl,

(d) Rcnovetion of the trede policy in line with the
new world situstion.

( Ietablishmint of the m erurss for sclf-supnly of
the tlon'e drily neerssities specinlly eteple Fa0d stuffa;

An cpochel fxponeion of impnrtent industries,
cspeecivlly heavy, chemlcal »nd meschine indus tr1 8y

E An epaochel developmrnt scirnee, rnd retion-
nlizetion of production.

(h}) Improvemens =nd rcnlenishment of trensport-tion
end communicstion faellitlis in line with the new world nitu“t .

{1)
rt the development
Manchoukuo =nd

Estoblishm nt
of the
Chind

of A land
conrdinated ni

d:valfpm*nt plan
onal strength

+
td

L. .stablishment of the permenent policice for the
cnhencement of the mental quelitice =nd phveiesl powers of th
P 3p¢f which eonstitutcs the motive foree for the fxroution aof
fundementsl polieies fur the stebllizntion nnd development of

o

anmmunitics
will

~“nd
5.

gericulturs]
decisive ms

o r1f“1lLA1rL

£4 FEUTI HL S

incguality of sacrifiece on the peort of the j
upon the €xce u.er of th¢ nepti-nel policy.

be fully carricd Hut, nnd the living conditi
;aL;VHtLd, 82 pE Lo ensurc ¢ living stendrpd
gtiut-heerted cné strnne-bodiid pomple crnpebl
yeure tri=ls -nd herdships end surmount the
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GIET OF MAIN FOINTS IN EEGARD TO DEALING WITH THE STTUATION TGO
MFLD THE CHANGE IN VWORLD (ONDITIONS, July 27, 1940,
(Liaison Conference). Exh. 1310, T. 11794,

To improve c¢onditions st home and abrond o
gope vwith chenéges In the warld eitustion.
2., T secgsleratc the settlcoment »f the Chins
Incidcnt by promptly strengstshenine policice towsrd. Chines
for the main purpnse of preventing Third roywers from sesisting
the Chirng regime .
3. Tn esettle the Southern Problems within the
limite so & not to cause » war =sgainst s Third POWer
La To fulfil especinlly the £H1lawl g metters es
pirlicies for abave three clsuses,
) (1) Tn f£oeter 2 strong politi
Germeny »nd {tely end %o toke active stepus in
T diplomcey twoards
firm front towsrdes

Opa

cael tie with

n thr =4 jastme Lo
ha Soviet Union while maint=ining =a
the Unitcrd States,

Chins, Hongknng ''nd

S.ttlements to check sssistanee tn the
Chigne Regime and

20t sut the fosling of enmity toweard Jeopean,
€ in order t9 obtain imponrtent meteriels.

3
the Dutech Eset indj
L) To rofnrm the wer~-time argEsnizetion st |

T
3) To strengthen the di- lometie volicy towsrds
i

LI

'2) Tn strengthen policies townrds Freneh dndn-



ETRINGTHENTNG OF THN JAPAN-GIRIANY-ITALY XIS, Septenbir A
i+ (Four Ministers COrnference), fzptembcr 1° leb,
nlgon Conferenoe)s  ILxh. 541, T. 5311,

The trends towerd the etrengthenine of coll-boration
nmong Jopan, Gormeny cnd ltaly heve lotely beeome very pronsunc
and 1t is bclisved thet now the time is ripe for speedy lnliinti
of convorsetions emnng the threes countrics on this mettere It
ie zecordingly proposcd to commenee n gotistions in scenrdenoc
with the under-mcntioned Breic Frinciples, with “Yermeny, to ster
‘.f\vithv

Besic Frinciplcs.

1. Io make = fundamental sgrcement =mong the three
countries, in order thet they shell atuelly coop-rete hy all
p 8sible mesns in the cstablishment nf & Now Crder in Europe nnd
in Aeie,

2. T2 cz2rry »ut consultsations among the three countr-
ize in & short o perivd of time as pessible in m.Eard tothe

best meene of the ebove-mentioned cooperetion.

3, To hegln with, publicity will bc given, =t hme
wnd ¢broad, to he purpnee in 1 and 2 =2bove, in the form of 8
Jnint decleretion of the thres countrics.

Explan=tinns.
The “ermer Gavernment has specei=lly =ent Minister
tahmer to Jeopens "Although his misslon mey mercly be to prove

the situntisn herc, yet the faet is thet he enjnye the spceinl
confidence of Forelen Minister Ribbentrop. At this tima, thcore-
fore, we hnd better teke ~» step forwerd snd commence talkes for
the strengtheninge of the J=pan-Germany-Italy Axis, In the
1light of the situstion now prevelling in thie country Aand 2broad,
it ie of urgent importence that tn moet the Immediste L‘ds of
the eitustisn, s Joint declersrtion should be iesswued ~n the senece
>f 1 »nd 2 under the Baelg Fprinciples.

Inesmuch ne the propnsed declaration is to the effeat
that the three countrice will conpérstie by 211 possible mions
far the canstruetinn of the respective New Yrders, Jepan should
be rcenlved, if necd be, to teke eny =ction, including rccHurse
to ormed forcee In e~ frr =g Britein 1s coneerned Scrmeny m y

not immedistely require ~ur srmed cooperation. In this ecvent,
sur moln objeetive will be the United Strtes Fhe problem » 1T the

=3

.

Snvict Union will aled eurely eclaim deliberstinn. At any rﬁt?
unlese we are regnlved on the smployment »F armed ?rou, R Wlll
bu imposeible £Hr us to cirry »n 2ny usceful talks with U rmeny.

The joint dseleration mentioned sbhave is pr llmln.*y
in nnture. I¢ should be fHllowed up by negntintions for
cznclusion of = militsry nercomentrs The cwnuulu.t1=- a8 to the
best means of cooperetion, mentioned in 2 under ths Busic <rine
elples, signify, in the final rnrlysis, negotirtions THr militsry
¢collebrypation,

Theee negatlsetions nre o be eonducted in rechHrdeucs
with the Main Fiinciples Uoverning Wegoti=tlons snnexed hireto.

[t

(¢]



Exh. 541, X11, prec Zi 160

Beeic Prihelplos eoncerning scontistions for » Militery
Allirnce.
1. Jopoan; Gurmeny and ftely, receognizing the foot
tint thay stsnd "n ey»mon £r-und in rezerd t5 the gnestructinn
New World Order, will srrive »t n mutusl undérretonding with
cepcct to support for the establishment ~nd sdministretion
of their rcepeotive Sphorcs of Liv’nf, ”ﬂd plan in-re€erd t> cn-
percticon ceonecrning their pollcies towsrd Britain, the Soviet
Jninn ond the Unitcd States, (See App mndix 1) .
Nyte!: @n the basis »f this fundnamental understond-

et ik ing such furtaur ag rcencnts ne moy be peeeserry will
be ¢ ncluded =mong Jepan, Gepmany »nd +tely, or

between Jepan snd Yermeny, ond botween Jepen ond
It 17

2. Jepon, Germany snd Ltaly will, ~lons vwith the
above menti-ned fundamentsal understonding , speadily orrive st
an undc retending with respecet to thelir mutual suppnrt snd en~

peratison eoncerning the China Incident »nd the Eurnpesn war,
by which they 2re reepcetively confronteds  (Sce Appendix 2).

3. The negotietions under 1 and 2 sbove will be
¢ mducted in aceardance with the Basic Essenticls for the Str-
entthening ~f Trpwnuuﬂrr ay-Itely Collobsrotien in Appendix 3}

nd »n the basis 37 the Main Feinciples Governing degHhtistions
(in Appendix 4)

e The understending menticned : hove nred not
necesserily teke the form of .hrC’“"DtL,but, if Gepreny £ 18
Itsly so desire, there is no abjection tn the ¢ nclusinn nf
sgrecments in this ¢onnectisn,

Appendix 1 - Terms of rolitical Understanding Torming the
N Heels for the Strensthening »f Jopsn-Germony-
taly Collaboration.
l, Japan and the two countrics f U.rm:ny and
Italy, recignizing the fect thet they stand f common ground
in regard to tne eonnstruction of & New World rdtr, for hhe
relization »f whilch they are prescntly putting forth their
¢fforts, will nutuslly rcspret the deprnecse Sphere of Livim
in Baet Asir, including the S-uth Sces, snd the Ycrmen =nd
'h' lt=1lian Sphare ~f Llving in EBurope and Africry and will
wopercte by 21l posgible moens for the e-netruction of Neow
Ovﬂ r& in the snid reglons.

.

=L

o+

- e ]

2, Jepin #nd the twn countrics of Germeny and
1y will mutually sTfret clhge ecanmic cHYyperatinn.

With this end in view, they will carry ~ut the pre-
frerentiel mutusl interchange of moteriel rasiurces cxisting
in thelr respcetive Spheres nf Living snd the cxchange ~F
technigues, and will slse =ce~rd favorable emeideratinn ta th
ahir party'e commic =obd ltlos in thelr respective Bphires
PoLiving .

3, Jepan end the twn countrice of Yermany and
Ttﬂly ¥111 cnaperste in meinteining perce with the Soviet
Unisn rnd in induclng the S~viet Unisn t9 bring her policy into

¥ipe with the e« £ rund of the two cintroceting porties.,
' ' . : L T Ry



Exhi S41; X1l Pece 2i

(In =2dditlon, »n understending will also be re-ched with
respret to c-nsultoatinn =s t~ the =2ctl-rn tn be t=ken in the
gvent of a denccr »f eithep Jopsn cr Gerrany =nd Itr1y cntering
upon & state ~f war with the Sovict Uninn, if, In the coprse of
neg stirticne with Germeny 2nd Italy, 1% turns -ut thet &Zuch
deslre is enterteined by the twn countries).
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The former Germen Islends undcr lsndete,

Fronch dind =China -nd Prcific Islands, -
Thailend, &yitish Meleyr, British B~rnc,



le2

Futoh Fered ipdlies, Burrma, austr-lir,
Now Zeoland, Ipdic, =%es, with Jeprn,
onehurir =nd Chinm a8 the brckbne.

It is undcrst ~i, however, thet the SHouth Sers Ruginn
t> be indic~ted by Jrpen in cmducting the neg-tietdi ns with
Gernony znd It=1y will be the regi~n from Burms ceswward, includ
ing the Dutch Iest 4ndies, and New Crled-nia n rthward® It is
further undersdyod #h=% *ndis may be reconized, for the irtwdls
purpses rs belins included in the Sphere »f Living »f the Soviet
Uni ne -

B, The g£ral in recard t» she Dutch Enst Indies is -
hove i% In n state ~T prepmredncss fHrr independence, bu¥w the
immediste »bfective will ke %5 sccure reecvnlti-n »f Jepan's
preiti-n ~f prlitierl ~nd ec n-mic pred-riinance in thot cuntrys

In thle ennnesti-n, if Ggr*‘ny propascrls shuld be e
b rl nce with the abave pI prgitin n, recy niti-n esh~uld still be

cined ¢f Jepan's predorinant pnsitisn in the Dutch Eest Irndtc
thr)ubh the preferenticrl supply t~'Japrn »f netursl »nd merterial
r€5ﬂurceq existing In theat country, throuch the gunrantee »f
¥rpon'e ¢ ntinuance ~f the alrerdy rxisting German cemomic
und: rtz kin{s there, #nd by neg tinti-ns nf a p-litieal neture n
sthor metters in general, ‘

¢e Tho enme principles as in b, #bove will be
f>11-wed with respecet to French Ipd»--China. |

Zs Cneerning Jdepan-berman-Italy econimic ed perationg

e "1ith rceerd to trede, Jopan will supply Geremeony ond
Italy with rericultural, frrestry snd squatie pr-ducts - Japen,
M=nchuri~ #nd Chinn, =nd will elsn conperatc in supplyi w_ U“r' )
»nd Itoly with speeinl nirsral products, rubber ~nd ~ther rrtic-

lﬂ“ 3T China, French Indv-ﬁhln” ‘+he Dutch Enst Indies, ¢ tc,
G ny and It ly, "n thecir pqrt will sunrply Jopnn with such
te chnl nl sselstence, slrcraft, Ln\hlnbry, cher ioﬁl products

«te, 25 moy be reguired by leﬂn.

Vith rceerd tn wtuerl (ceanrie sctivitlos, Japen will
egpeeislly in Chilne end Menchurls, secnrd de fact preferentisl
treatrent o bormany end ltely, and cnnble the psrticipatinon
af their technlgue =nd egquipnent,

w, For the sbove-entlym d purp-scsg, tht¢u will be
ceparetely conclud.d rn Eeonowide serecrent, ¢ I'rade Acreéont
end n Payrents segrrerent.

3. Concerning Jepan'e attitude t werd Jopan-Germeny-
Itely coaperetinn in recoard &7 the Sowvict Unlon Aand the Unlted
Stntes.,

Being destined t> be the lecder of Enst Aeie in the
pistwer necw nrdepr F thin@s wherein 1t is =nt wcip“iai that the
world will be divided in the f'ur leree fiel f Erst Asls,
the & -viet Union, Bur pa snd the amorieen Co ntﬂr\nt JEDAN,

.cting in alnsc ¢ llﬂb11~t1“n with u:rmonv ~nd ltn 1y which will
c-netitute the guldinge foree ~f Euripe, will
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Exh, 541, XII, page 5.

a, Restrain the Soviet Unicn on the east, west and south, and,
Indueing the Scvict Urnion so tc aet as to align with the common ground of
Japan, Germany and Italy, endecvor to cause the advance of the Soviet sphere
cof influence to be orlented toward a direction where the advance hos little
direct effect upon the interests of Japan, Germany and Itely,-=-a direction
such s the Gulf of Persia (it being also possible that, in case of need,
Sovicet advance toward India may have to be recognized); and,

b. While peaceful means will be adhered to as far as possible
in dealing with the United States, contrive to bring about a posture of
things wherein Japan can, as occasion may require, bring pressure to bear
upon the United States through political and economic collaboration with
Germany and Italy in the East Asien and European fields, so that such
posture of things can econtribute toward the attoimment of Japan's aspirations

In toking these steps, Japan will keep it in mind to make the
best of inducing the Soviet Unicn,

Further, Japan will make use of the immigrant and economic foot-
hold, both of importance, which Germany and Italy presently have in South
America, in regard tc such steps as Japan may in future teke with respect
to the United States,

4+ Concerning Japan's cttitude toward the anti=British cooperation
of Japan, Germany and Italy,

a, Japan will, in the construction of an East Asian New Order,
take such steps as the situation may require, in order to eliminate the
political and ecoromiec interests of Britain in East Asia, 1ncluding the
South Seas.

(Such steps are intended to weaken Britain's position, Fact shows
that the policy which Japan 1s already taking toward Britain in China is
automatically produecing an effective influence on the war situation in
Eurcpe,)

b, With a view to furthering her cooperation with Germany and
Italy in their prosecution of war against Britain, Japan will stend no
cooperative effcrt on her part In meeting the desires of Germany and Italy
in regard to the acquisition of natural and material rescurces existing in
East Asia, including the 3outh 5eas, Further, Jepan will in larger measure
cooperate with Germany and Italy in the war sgainst Britain, in respsct of
the elimination of British interests in East Asia, anti-British demonstra-
tions and propaganda, the suppert of independence movements in the coloniles
and dependencies of Britain and other matters,

5. Concerning the possible use of armed force against Britein and
the United States, Japen will moke decisions independently in accordance
with the following prineiples;

(1) In the event that the China Incident has nearly been settled,
Japan will use arm:d fcree by tnking as favorable an opportunity, as may
be afforded by the situantion prevailing at home and abroad,

(2) 1In the event tha* the China Incident has not yet been
settled, 1t will be Japan's guiding principle to take action within limits
short of war, If, however, domestic and foreign conditions toke &
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decldedly faverable turn, or if it ! 3 desmed that, irrespective of whether
our prepirations are complete or not, the development of the international
situation permits of no further del- -, Japan will resort tc armed forec.

(3) The "domestic and foreign conditions" signify the European
situation, especially the state of rdjustment of our relations with the
goviet Union, the United States' attitude toward us, our preparations for
war, and ete,, as well as the state of disposal of the China Ineident.
Appendix 4 - Main Prineiples Grvearning Negotiations,

1. The prineipnl purpose of the negotiati as under Paragraph 2,
Appendix 1, which is desipned to have Germany and Italy recognize and
respect Japan's Sphere of Living in East Asia, ineluding the Zouth Seas,
1s to obtain over-ell reengniticn of Japan's positlon of predeminance in
the whele of Fast Asia, including the South 3eas,

Should, however, Germany and Italy be inclined to make any
reservations in regard to any cesignated areas, Japan will conduct
negotiations on ench particular matter concerning such areas in pursuance
of Paragraph 1, n., and ensuing princivles of Appendix 3 (Basic Essentlals
for the Strengthening of Jopan-Germuny=Italy Collaboration), and thus
secure recognition of Japan's rgpirations in these connections,

2. In the cvent that Germany and Italy propounds a desire for
Japanese military cooperation with them agrinst Britein, Japan is prepared,
a8 u matter of guiding ond prineciple, to meet the desire, It will be
explained to Cermany and Italy, hownver, that, in view of the existing
state of zffairs, Japan contemplate 5 taking the courses of action outlined
under (1}, (2) and (3) in Paragraph 5, Appendix 4 (Basic Essentials for
the Strengthening of Japan-Germany-Italy Collaberation), with respect to
the use of armed f'oree, i.e., par. c’pation in the war.

Germany and Italy will b ~nabled by such explanetions to under-
stand Japan's position, and, at the same time, efforts will be made to
the end that Germany and Itely will cooperate with us in improving domestic
and foreign conditions rel«ting to Japan's entry into the war nyiinst
Britain and th Tnited Stotes,
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AIIT,
MELSTURES FOR ECONCHIC DLVELOPL.NT OF NEI. Octcber 25, 1940
(Cebinet) Exh., 1317, T. 11839

The znevitebility of occurrences in cconomic affairs
attendent on the prosress of t e New World Order £nd the
priority of our Emrire in the .etherlands iast Indies based
on the Tripartite Pact betwe :n Japan, Germany and Italy
necessitetes making the N.i..l. 3 link in the Greater East
asiz economlc sphere unde- the leadership ef our Lhmpire by
establishing immediately close economic relations and
developing and utilizing their rich nsturzl rescurces from
the general stendpoint of co~evistence &nd co-prosperity
in connection with which the i llowing messures must now
be taken: )

l. "nm stop the' N.E.I, from relylneg on the European-
smericen Leonouic Bloc, znd to make it tcke the stsndroint as
being ¢ member of the Grester Last isiz Ecor-ay.

2. To remove or mitigste various restrictions which
at present obstruct the <conomic zetivities of Jeprnese giving
them preference gnd freedomsin economic ectivities above others.

3. Te propese jeint develcpment of the N.L.I. so
£s to secure in the Srecter Lkast i&sia Sphere the Supply of
necessery wer meterisl nesded by the Imoire s far @s possible,
thus becoming independent from British/F¥¥.N. Second Chinese
cherccter unrezcdable/ resources, 1If necessery, to legse or
purchese suitable islends or territories,

(>

4, .lthough ve have already received & guarentec
from the N.L..I. &s to the suprly of major items which &are
necesscry to our Emplre, we muict furthermore obtain the N.i.I.'s
sgreement with rcgcrd to tn 1 vrean in veriety &nd guantitics
of these materiels. Further, to meke every effort for the
realization ef instituting uncder the Empire's guidence the tra de
control of important merche .¢ especlelly tin, rubber, quinine
end others, over which the L...I. have e weorld monopoly.

5. To purchease as for as possible those egricultural
products produced in the N.-.I., which bring prnflts to the
netives end to stimulrtc their purchesing power in orcer to
translaste co-existence znd co—prosngrlty into reglity. For
this purpose the N.L.I. should on their part accede to our
demenc.zs fer as possible snd encourcge ggriculture.

6. To seek speciel cooperation of the N,E.I. in regerd
to en increose in the export of Japencse me:chandise to them.
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Ve WE
great monetery spher: i
Japenese 1 ghip, efforts shal:
g 1ink of the sphere ulso in

th 2 view to the future esteblishment of e
ter East ALsia sre:
mede to meke the
I gt the esteblishment
w monetary relstions with thom, but it shell not be oi
ingluce the H.E.I. itself in the "YEN" bloe., To n*r*vc
pLe c* the Lxchinge Control in the N.L.I. under our puvidesn
For the time being, every advantrge should be ?cco“o\ﬂ
J'r gse with regerd to the apnlicetion of kxchenge Cont
Ll ;-Jd.l» end =t the seme time N.L.I, benks should estsb
Yeregit" to the Jepcnese, #8s 'ell 2s cxert utmvst efforts
give other finonciel feellitics to the Javanese.

=

o

o

B, &S .& meens Lo o cure thu lecding posit for the
viole of Creeter Last 4si i d to troffic ftﬁ communics-
i -fforts shell be moce in estak 1isn1nr the followineg

.

ight of cmastcl trrfc, the right of
' Lght céministering ond

[he lincing ond orn r:tinf ight of submcrine
cebles, the right of perticipatine in the mencgement of imlend
crmmunicrstion ent

n
crprises, &né ut}.r communicetion rights.

{e} The in:ugurction of regulcr cir services «nd
the right of institutine ¢ir scfety equipment,

9. In erder tc bulld £ steble fisheiry position in

the South we mwust strive towrcrds increcsing the number of

fishi borts, removel of regtrictions ¢t ports of 1m:“"t of
fish, estrblishment of fishery bests, rnd requlsiti of other
"LL‘ts ind interests perteining to the cor dW'1='q ﬂ? *hh merine

nrocuct industry,

~

10, To wrohikit the csteoblishmont of new richts tnd
lntercsts of Third Fowrre in the N.L.I. #nd to endervour to oust
those clrerdy in existence like1lv to obstruct the expoamsion of

DU BEmDire .

11, To mrkn the N.Z .I. inq**TutP o neonomic

Constructionsl Cemmission ¢nrf other suit:ble orgrns in whieh

Jooenese will bhe Included ¢ ) r+’?2r:f? in formi the N.o.1l.

Gomestie tnd feoreipn ceconomic: policles ond their cnforcement,
1t v towerds guiding ond strengthening cconemic collobor

o T . e . 1 4 1a - =
T Weilie Lo vl iret Lg cons 1 +-..'. f .';'J‘

,

A Li% L

mentioned orgins with riogird to trede, finenece, toxition, custom
I

e

, €conomic cgrremcnts with third countries, enterprlscs,
rreffic ond communlertions, cte.

dh }4‘".-
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Feor tn Cime DL J OGRS importers 1in L
ill ‘be mode to pertiecipet in the Consultetive Committ 5}

linistry of keconomics.

12, Tn dem the strict control of puti-Jepanes
commenErrics by newspepers ond othir pericedicels, it the som
time ensuring freecdom te Jopencsce in regerd to the publicetion
of ncwspepers,

L.1., euthoritics to ¢xercise

ldents cssuming pro=Chilrng

tudes. On the other hond, from
¥

-r"_ 1 ¥ (=N ':. E:
bl 5
=

i =

ituds
& broié¢ viewpolnt, to plin the usc of thelr orgcnizrtion
resources In considersticn of their economic position.

cconemic dfvelopment of
resorted to, such &s
Lmplre, or by pi

cting & proper

15, The Lconomic =ollcy shell be brsed unon tiu
broed vievwooeint of esteblishment of the CGrecter Lost ssic Co-
prosperity Bnhere rné efforts shell be mede towards cxpanding
b 'f

interests of the Empire In hermony with the netives.
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Iif THR SOUTH. &pril 1941 (Imp. Hg,)

1. The slms of the mecsures to be telten by the
in the baJ*V rc¢ to prompote the scetbtlement of the
Incident s Ll £5 to - Xpend our ovir-¢ll notional
lVC powr in TJ intrrestg of sc¢lf-existenee rnd self-
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reletions dn militery « £fe y poliftics snd moonomy with
1 Th 11 i :
- ish closr conomic reletions with
he Netherl:nds Indilcs.
3. 'omeintedin no - ¢l commercisel relcotions with
the othoer wverlous countrics in the South.
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¥
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IT1. The forggoing ourpopses shell, on prineiple,
be ceconplighed throueh diplony tie wmes sures

I forcpolne meosures resort to
existence :né¢ self-defener will
inst chould ogenr rné when

¥isteneo should T

i
4
:
)
n
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thrertern
end The

on of the anti-Jepenese
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enclirclem rect
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Hetherlenés ond Chine becow(s @
tolereted in the Intere=at Y

1
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mited Stetes, Groet Britais



XV
- aCCHLTE!TION 07 MEASURES IL .JE SOUTH
(Lizizen Confercnce) Iy .

¢xisting condltions, the
fixed policy nceele r‘ha
ne cnd Theiltnd, Espocisl

l. In view of the wvarious
.mpire shell, in eeccordence with its
its mszsurcs towsrds French Indo-Chi
1y, in connection with the rvturn of the Jrﬁr:ins deloeg
the Duteh Indies, r militery union sholl be esteoblished with
French Indo-Chine &¢s goon ts ﬂﬁf?il]i' for ‘Zu- pUrposSe o ]
stabllity ond defenece of Lhest [sic.

Concerning st b,
reletlions with French Indo-Chini , the uss

¢} The esteblishment or use of .ir Bases

‘ ses end
Hrrbour rﬁ”171f|<s in specified srecs in Freneh Indo-Chins,
1

cnd stetloning of the necesscry troops in the southern pert
of Freneh Indo-Chinc.,

b) Furnishing of foeilitics in conncetion with the
stetioning of Imperiel troops.

2. To open diplomrtic negoatictions for the purpose
i o s =

3., In ezse the Frinch Government or the French
ines cuthoritics do 1=t comzly with our demrnts., we
1T 2tiain 0 chjcotiv foree of crms,

4., In ordcr to desl with stuich circumsiencc &8
ﬁnﬁr_,Jnﬂ in the {bove pcragreph, prepiraetions shall he com-

menced beforchind for the :rkrfchwﬁ" of troaops:

etc frow
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XVI. RESOLUTION odopted threueh the Imperirl confercnees eh
July 2, 1941,
h fUHiLTT of the Empire's POLICY cccording to the
chinges in the i tion, .

il o
. FPRINCIPLE,

£, Aegirdless of eny chenge in tie in+ vt
siturt l\ﬂ, Jepen will cdhere to thre principle o
"Gre: ter Last Lsia Ce-prospirity Srhere,” aﬁd &
contrioute o the cstzblishment of word pocice.
B Jenin will econtinue the dispesiti ﬂ of the
Incident, eénd will step up the Southwswd rd et i
rstebhlish fer hersclf bésis for rq]f—lv ﬂful L no
cifensc., The Nerthorn preblems will be declt wi Th ECC
to the chrippes dn the sitw tions
as Japan will remove @ll obsizeles for the cchievement
of the foreegosine sutnaese.

IT. BUlLiRY

40”‘

p=d In P

£12 w1 ¥
thened to thr chinge in shell cxecuts our
risht=s of wer cprinst thu t the proprr {ime,
end shell econfieert: 4 irt Chins

k. Tor the s5i ke of stene ale

Jepan will continue neeresiry diplometice negotistions with
relevent netions in th 6Gr+ﬁ-“f regions ond will 21
IF91r this nrurnese we shell mike

othcr necossiry moasurcs,

preperc tions for o wer with Eritein cnd the United ta'=s.
'irst, we shell recomplish the execution of our schemes sprinst
rrench Inds-Chins snd Thellend fellewine the "Prineciple P

1 e

I‘S '_J [}

Yowe rd F“'un* Inne—ﬂhin- en@ Mhe iTensd M =nd Vistiers con
ing the Frometd of ‘eur Southcrn Poliey," thereby stebil
: c*ructl"' fnr the Southern sfvance
rhove-mantioned gurpase, Jenen w
with Tritein &y ool t
Though the spirit of tiie t©
the keynote of opr ettitiuue tow ré the Germoin-Sovict ¥
shell not intervene for ( whnile, but toke voluntipy mecsures By
seeretly prepering ¢r»as spoinst the Soviet Union. Meonwhile,
diplomrtie nrgotiztions will be continued with detegiled pre-
ceutions; ¢nd shovld the conditions of the Germen-Sovict wir

|- :3 e |
(@]
& om

""J

—'O

1
£, 1In ordéer lg vehi rvc
11 #wgt hesitete fo heve ¢
)

i

ipcrtite oxie will ferm
Ty WE

pregress fevoursble to Jinmen we shzll exceute -rus to solve the
northern problems, thereby sccuring stebility in the Northsrn

PE o =
FPEELONIS
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¢ . In the zecomplishmont of the sbove, £ll ms=ésurcs,
cspeciclly in the ecese of ’F“CU*]? of crms, must be decided sr
thet there will be no ereet . iffievlty in meintasining our basie

posture for o wir with Brissin ond uha United Steotes.

[ We shell do our utmo*t in preventing the United Stzteo,
pe rthlnetJon in the Wer through diplom: tic measures in the pre
errenged proerammcs, snd cvery other pessible wey, but in casc
h uWﬂ participcte, Japen will sct ccerrdine 1o the Tri-
cet, Howevir, the time rnd method of militiry zetio

e |
g
p=a £

—+

Y k5T g
el s O3

L b ﬁvcidkd ihﬂenfrd-nfly.

5 Ve shrll shift prommtly to the complete stebilizetior
of interncl woir-time structures, pi rticularly we shall strive
for ths strbiligetion of netioncl defense.

[ hs to the Gefinite mecsures we sholl decide sepnratel

AVIT. ALSOLUTION adoptsd through the Impericl Conference o
September 6, 1941,
summeéry: Execution of the Zmpircts Policey.

”

In view of the present ¢euhe si
the speressive movemslnits the Tnited Stote
Netherlends heve essumed; trF~ gitustion of Soviet Russicy en
the suppression of our neti =zl power; Japen will executc he
Southern advinces policy, rcl . ted in the Y"Principle of Jap '
Policy 4eccordinz to the Ch nee of Situctions," cs follows:

iteetlinn, especially
s LrJt’Wﬂ sng Tthe

[oF

i =3

'"J

B, In order to sccur sclf-cxistenee sné self-defensc,
deneén,with ¢ determlnation for & wear with 1I tmited Stetes
(Eritein rnd the Netherlends), will heve complsted her preper-
{tions by the end of October.
b. Meenwhile; in pece with the cbove, Jopon will strid
for the fulflillment of her frr'ﬂf through diplome t1c mce S
wit" the United Stetes ¢tnd Britein.

The minimuom mltt:FS of demznd to be eccomplished in
negotiztions with the United Strtes (Britein), znd t

Vi

1
rea

the

pen 1s +ble to come to £n reracment in this connsction
will be steted on enotlu r shest,
Cin 1fy through the chove negotictions, our édeminds heve
no hope of fulfillment by the heginning of October, w shell
immedistely éetermine to wepge wer gegrinst the United Stetes
(Britzin tné the Netherlends).

i1l mecsures, seve for those concerned with the Soutt

will be exceouted pecordine to the pre-crrenged nitionzl poliey,
end we shell perticularly endesvour to check the formetlon of
& Busso-imericen combined front zgeinst Jepsn.

e
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XVIIT,
LIal=0r CLMPFIRENCE DECISION PLANF. 11 November 1G41,

T xh.

IT.

Il

919, T. 9241,

Policy

We shall endeavor to overthrow guicklv the American,
British, and Dutch bases in the FAR HAST, establish
our self-gufficiency, and at the same time rasten

the surrender of the CHUNGKIIG Regime. Further, we
shall endeavor to ccoperate with GIRMANY and ITALY

in nlarring for the submission of EFGLAND first, and
ther to deprive AMERICA of her will to continue war. -

wWe shall do out utmost to avoid making more enemies.
/TV: can be translated: \ie shall do our utmost to
prevent the expansion of enemy powers./

Prineinal Points

JAPAN will exscute a swift war by force of arms and
will overthrow the American, British, and Dutch bases
in EAST ASIA ard in the (- ‘thwestern rFacific, thereby
ensturing herse=lf a strate ically dorinant position.

At the same time she will secure areas of vital natural
resources and rrincipal communication lires, thereby

_facilitatire self-sufficiency of lorg duration. We

shall exhaust every effort to lure ouLt at an opportune
time tre main raval force of the UNITI'D STATES and
destrov 1%t.

The three countries, JAPAF, GERMANY, and ITALY, will
cogperate in planring for the submission of ENGLAND
firet.

{1) JAPRAN will adopt the following plans:

(a) In regard to AUSTRALIA and II'DIA, she will
use such methods as politiczl warfare and
disruption of commerce to cut their ties
with the UNITID KIFNGDOM and so schere to
alienate them.

(b) Bhe will promote the indenenderce of BURIA.

(2) JAPAN will endeavor to have GLHIMANY and ITALY
adopt ths follcowing vlans:
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(a)

(b)
(c)

(3)

{a)

{(b)

(c)

ITI, 'JAPAN

carry

(1)

(b)

(c)

(d)

1424 Fxh.

The three countri
tion of the
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ocut reasur.s
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(e} Plan for the | enation of relatiors hetwroen
ANFRICA ard AlLC RALTA.

(2) Frdeaver to have GYFLANY arnd ITALY adept the fol-
lowing agrre=siorn arainst CEITRAL an® SOUTLE AIERICA,

(a) Irtensify or-the-sez =sgrression egainet
AFFRICA in the ATLANTIC,

(b) Intensify military, cconom
agpressicn against CITTRAL

JAPAN, in her relaticrs with CHITA, will use tc her
owrl advantage the war apﬂ inst tke UNITED STATES and
the FETHERLAIDE, especially th sucvﬁtqlﬂl outcome

of the military o“;rhtﬂo e, She will vlan to stop
aid to CHIAIG KAI-SIEK, thereby raducing his power

to fight, erﬂ, by nositive nolitical ard military
measures, ensure the downfall of the CHUNGLIVG Fegilme.

While JAFAN is engeged in military operations against
zouthern areas, i ' 1 her power ;o avoid
provoking & War i U Fe will take 1irto
corsidaration th ITIANY and tve U S:nga are so
inclired, they may be brought to maks neace and the
U.,S.5.R. enticed into thre Axis camp,

Hile cornstantly keeping wateh on ard examining the
interrational situafion, trerds of eremv publie opinior,
and developménts in t ar situation, JAPAN shall
engdesavor to makes usc e following oprertunities
te end the war.

A, An irmortant pausec in military corperations aprinst

the southern aresas,

B. Ar irvertant pausce in militarr operations arcainst

CHEIVA, particularlv the dovnfall of the CHIAI'G regime,

C. A favorahle chanpe in the Furopean War situatilon,

her progrs
of SOUTH

tims

JAFAN,
pEaceH

especially, the downfall of EFGLAND, termiration
of the Husso-Grrman Wer, or success of the nro-
gramre agalrst IVDIA.

l'l Il'_\

+
J

=

—
o

dinlomaecy and propagands toward the countries

b1

Liﬁve these ends, JAPAN will immediately intensify
p!

= T 0

Ca, SWEDEN, PORTUGA and the VATICAN, At the
of ID's QUwvadf“ the three countries,
Gl .AJY, ard ITALY will not immediatsly conclude
with her, but will strive to have ENGLAND induoce

T
IGLA

4H*rﬂhﬂ?0

3 l_l...
b

AVZRICL /to make peace/.
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XIX-

IEASURES TO BF TAKEN TOWARDS . .REIGY COUNTRIFS RFLATIVE TO ThI
OUTLINT FOR THE EXECUTIOI OF NATIOFAL POLICIES, WHICH WAE DECIIE]
AT THE COUNCIL Ii¥ TLT PRESENCT OF TEEL TIPERFOR HELD OF NOVENEER 5,
NOVLLBER 13, 1941, (Liaison Conference) Txh. 878, T. 8204,

Policy Towards Germany and Italy.

When the present negotiatlors with the United States
of ALmerica brezk down and a war with hcr bscomes unavoidable
(presured to he after November 25th), the Jananese Governme: t
shall notify Germany (and Italy), withcut ¢ lay, of our inten-
tior to ste~t war against the Unitcd States of America and
Britain as coor as our war nreparations arc ready, and shall
open necessary negotiations witl. them in connectior with the
following matters, telling them that these are a part of our
war nreraratiors:

1. Participation of Gormany (and Italy) in the war

agpainst the United States of America.

2, lNo separate peace.

Remarks:

If we are recuested by Germany to join in the war
against the Soviet Union, we shall renly that we will rot enter
it for the time being. It cannot be helved ify, as & result of
it, Germany's particivetion in the war zgainst the United
otates of Arcrica is delaved t .oreby,

Policy towards Eritain.
Prommt measures shall! be tzken dircetly cr through

the medium c¢f the United St:' = of America to make Britain
aceept, and nositivsly coopcrnie with us 1In, the matters
included irn the understandings reached in the negotiations

betweern Japan and the United Statce of America.
In order te conccal our intertions, no other speeial
dinlorstic weasures shall he t=ken.

Ir order to help conecral and disguisce cwr intentions,
we shall open as soon ae peseible a scrics of diplomatic
negctiatiors /with the Dutch Tast Irdies/, in the form of
continuation of previous nogotiations, with the chicf object
of cbtaining comrcditicss nreded v our country,

Policy towards thc Soviet Urior,

Diplomatic negotiations /with the Soviet Union/ shall
be cortinued in conformitv with Iter I of the Cutline of Dio-
lomatic I'egotiations with the Sovisat Union, which was decided
at the Liaison Cornference of Imporial Headguarters and the
Government hald on August 4, 1941,
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Poliey towards Thailand.

1. Just bafore commzncineg the sdvence into /Thal-
land/, the fCW’P"-Ji derards shall be mad nd thelr ippediate
comnlliance obta de :

- Our *’Oﬁﬁa shall advance /into Thailand/, as pre-
arranged, evar if our demands are rejected by Thailand. how-
ever, afforts shall be mades to loczlize ps much as poesible
military cecllision between Japsan and Thailand.

(a) Right of passage of Jepancse troops through her

erritory and the grant of veriouns foeilities ireidental theore-
tou

(h) Immediate enforcorcnt of reasurcs to avoid pos-
sible collisions betweer the troons of Japsrx and Thailand,
owing to th+ passage ol Jsparcst troons.

(e¢) Corclusion of a joint d=ferce aercement, if
Thailanrd desires it.

Note: 'e special change in our attitude towards Thailand
gshall be made befors the commencemcnt of the nego-
tiations., Ir particular, great care shall be taken
to coneeal our wnlan of opening war.

2. Aftcr the per rtion of our troops, ws shall
immediataly open negotiatior s with ti Government C” Thailisand
for concrete arrangements or the following matter

(a) liatters corceriing the passage and stationing
of Japansse troops.

(h) Provision, construction and enlargement of
military estabhlishments.

(c) Provisien of ncecessary traffic and comruricationr
Facllities as well as factory facilitie=s.

(da) fatteres corcerning hilletineg and susterance
for the Japancse troops passing throush or stationed in Thai-
land .

(e¢) Leans to delray necessary militery expenditure,
Remarks:

In the negotiatiors on Items 1 and 2, we shall defi-
nitelw promise t¢ respect hor sovereigniy and f rrlterial
intsgrity in conformity with the Cuiline of Policiss towards
French Indo-Chine and Thailand, whieh was decidsd at the
Liaison Conference of Imperial Headquarters &rd the Governmernt
held on February 1, 1941.

Morcover, depending on the attitude of Thailland, we
ghall try te turn ths r;--fot_w ions to our advantage by suggest-
ing that we wlll in future consider the cession of a part of
Burma or Malay tp Thailand.

Policy towards Chins

The follovwing measures shall be taken, bearing in
mind thes neceseity of preserving onr all-round figktine powsT
to cope with a protractzd world war by avoiding pilitary attri-
tlon in Chinae as far as vos:' e, and also bearing in mind the
prebable decrease of our miiitlary strength in the futurse:

1. To drive out th m17ub'ry forces of the
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g8 of Amcrica znd Britair irn China.
. To places under ovr actusl control snemy corcss-
siors in Chira (including the Lepation Quarter in Peking) and
important sremyv interests (such as the maritime cistoms and
minee), but care shall bs taken te lighten as far as possibl
cur burder in respeet te man-power and materials.
o te ¢ Though the Irternational Settlemerts and the Logation
- 3 in Peking shall be brought under ouvr actual
r out the enemyt=s military forces
t be commletely talker over mince
trroste of countries friepdlw to

cingt the United States of
rrvealed.,

inst thr Chungking

n or other Tormali-
will be obteined
States of Amarica

i. 1ed plans skall %: carried out

and Brl

L

cemy interests in Chira, even thoss

; o
interests corrected with the Mationel Government shall, if
nracs 3 &

B

sary, be brought undcr our contvol for the time being,
and adlu

(45
—+
=
ct+

¥
13

made scparatoly.

€. The netivities of influentizl Chinege in th
occuricod area shall b encourcged and fosterad as far as vos-
sible, so as ¢ —in the peonle's mind te Sino-Jamaness coopera-
tior ard thereby gradually estahlieh localized peace in thi
arcas where this ie nossible.

o
7 In our cecrnomic rclations with China, we sghes
1

k17
lay gncclial stress upon the z2cquisition of goods. For this
purpesc reasonablc adjustments shall be made in the various

b
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it follows that

* From the law ag ¢ now stands,

no one should ba sentanc=? te death Tor having com=itted
a crime gpainst nesce. ernment For 1life 1s, at this
state, the appropriate muuishment for this crime. An
Internment for 1ife, whir', according to the Charter

mav gt anv time be redured bv the Supreme Commander.

(Charter Art. 17) Conszquentlv, t'e accused found
Fulltv of the charges of consplracv to uage A war of

apggression, or of wagins a3 war of ageression, but net

+

found guiltv of anv conventional war crine, should be

n

senternced to irternment for 1ife., These accused are

Ag:”i+m;;5ﬁjmgfgr_“jrapumﬂ. Hoghino, 'inami, KQVQ,

Oghima, Shiratori and fuzuki, The same penaltv has

rightly heen given to Fﬂiﬂﬁ, and to Umezil,

As for the aceused Cka, +ate, and ~himada,

o

the l'asjority Judegmerit has meted out to these defendants
the same punishmert, Tk + should have been found epuilty
of cornventicnal war crimes, and shovld have been punished
with the surreme penalty.

Mith the death penalties preonounced arainst

the accnsed DoiHara, Itasgalkl . Kimura, latsul, 'uto and

Toio I respectfullv agree,

The accused Fntﬂz Yirota, Kido, Fhigemitsu and

Toge shonld have been acauitted, for the reascrs stated
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14TA

Hata wre a profession~? soldier. 7t weunld be
weil to define clenarlv, before the evidence brought
arainsgt bim 1s further considered, the respons’bility
of a soldiler In relstion with the crimes against peace.

The prosecution has stated:

"Mo militarv man in the field has been charged

with the crimas pert: " 1ing to nggressive war merely

because he carried ou militarv operations during the
course o0f an ageresai,s war being pursusd bv bhis

govermnent. He has ~ 'n cherged with such crimes
only i7 e narticipn t in the formulation of the
aggressive pollicv of .Ye government, or 1f he, in
the first instance, influced the aggression which wmas
subseguently made %he policy of the governmert."
(T. 40,540).
The scope of this staterment deserves to be amnllified be-
vond that of a mepre sudmission concerning prosecution
policv, The statsment contains 2 neorm which should be
generally recognized.

No soldisr who merely executed government policy
should be regnrded as a crininal, as guilty of the crime
against peace. The dutvy of an armv 1s to be loval.
#oldiers nor sailors, senerals nor admirals should be
charged with the cri=e of initiating or waging an
agpressive war, In case thev merelv performed their
military dutv of fightire *» a war wared hv their geovernmant,

In this case, the danger of a siturtion where

—
[

ot
r_l-

tarvy men Influstice th: :oplicv of g countrv mhas been
made clear for 211 time. The armv should be the power

to defend the country, snd fto execute the poeliev decided
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ur:on by the governrent. It should not male, or
influence, fihat rolicv,

A& document has been produced in this trial,
containing n rescript bv fthe Melil Emperor to the
soldiers and sallors, in which 1t 1s stated:

"Remember that, as the protection of the state
and the maintenance of 1ts power depend vpon the
strefipth of lts arms, the growth or decline of this
strength must affect the neation's destinv for good
or for evil, Tharefore, nnither he led sstrav by
current opinlons nor meddle in politics, but with

loy=altv,
and bear in nind that dutv is weightier than a
mountain, while death 1s lighter than n feather.!

(Bx. 2465)

It has been sald in this case, over =nd agnin,

that the war, and the resultine c¢isaster fo Japan, were

3
caveed hy the fallure of the militarv tc obev this
Imperial command. The prosecution has charged military
men for having interfered dn politics.

If this is correct, it follows thet ona should
not exrect military officers to resign when ordered to
fight in a war which ig of aggressive nature. To demand
this would emount to making int-rference in politics
oblipgatorv for the militarv. Tt wounld mean thot ono
demands the verv thine which, in a Jdifferent conrnction,
is considered to be at the root of the evil.

In considerineg the responsibility of military

1

men with relation to the erime against peace, one shonld

br extremely careful. As long as the honoresblie profedgsion

of ~rrms (as the Nurembere Judemont called it) 1s o

necessitv in the intercourse of nations, this nrofession
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should be safeguarded “rom anv commrlsion tn “meddle in
pelities," and 1t should, as long as it remalns within
its ovm province, be mrotected apainst charges brourht
sprinat 1t after the war 1z lost,

o propls would apree to see thelr scliiers
punizhrd simply because thev fought on orders of their
government, Rules of law, now being established, are
intenfed to be a2pplied In the future. Tt 15 to he
avoided that "we but teach blondwv instructinns, which
beine taught return to plague the inventor.!

¥
who was

-
.

Hata was appointed successor to Mats
relieves from his command a few weeks after the eapture
of Nanking, It h=s been denisd, during this trinl,
that the reeall of lHatsul and eiphty staff officers

constituted » diseinlinary measure. Heowever, it scems

probable that as the successgor to the General, under
mhran commnnd the '-T'f_(fipp AT :l""“._"]’::_h;'” har Lrovon ros=ihle

il

A man was selected who was known for hix abilitv and

intent to maintain strict discinline In his armies,

Hota 13 charped, in Count 4%, with redponsibility

for the Rape of Nanling, However, ot the relnvant time;
hr was Inzpector Genmral of ldlitarv Edpcation.

Hats 1s further charged with resronsibility for
atroeities comritted =t Cnnton (Count 46); but the atiack

nn Cantaon #as carrird out bv the routh China Army, not

o

,,\_,-"',\I. t",...?.,ﬂ!q AR AT LI Fhe LTromosemidbdany ’,_‘(«'._.'v-.---,,‘

<

(P 16 8Re).



Again, Hata stends charged with responsibility

I

for crimes committed efter toe capture of Hankow., The

only evidence lasic before this Tribunal concerning these
atrocities consisted of testimony by A.A. Dorrance vho
saw the Japanese, after ti:c caspture of the city, collect
coveral hundred Chinese soldiers, drive them, threc or
four a2t a tire, down a gangplank, fror the end of vhich
they vere thrown into the Yangtse, »rd fire at thoem when
their head reapovesred, (T. 3391) The Defense has pro-
duced dozen of witnesses to show tnat the entry into, end
the occupation of, Hankow were guite correct. Even
accepting that 1liese events occurred as related hy tilc
one Prosecution witness, this would only mesn that on a
certaln day certein atrocities occurred at Hankow, Thers

is no evidence %o prove that Hata was there on that cay,

1

or that he knew whet was occurring, or thet he could rhave
prevented these events.

Vhen Abe was commended to form a Cebinet, the
Emperor expressed his desire that cither Hate or Umezu

shoult be apnointed as inister 6f War, the other wishes
being that "diplomatic policy should follow the line of
coecperation with Britain =2nd the U.S.", and cereful

ettention be given to the selection of Home »nd Justice

Hata, at thet time, wes Aide-de-~Camp to the



Emperor,
prepared

Iy

U.5. and

~nd apnarently considerecd

Wi

Ay

by the latter to he

to ensure thet a penceful policy towards the

Britair would be followed.
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The Prosecution submittad thet "Heta's conduct
"during the period thet he was Var kinister is more repre-
"hensible in thst he pretended to be in accord with the
"policies of the government in which he was serving while
"he was at first secretly and later in the less veiled
"menner working for its overthrow.!
It is esscutial tec establish whether this sub-
rission 1is correct, ccspecially with re_ation to 2 sugrestion
nf the Prosecution thet the Yonai Cabirnet was ievoted to
pecce (T, 31351). Both Yorai and Arita testified that
i.2ta ccoperoted in their policies (Ex, 3198, '’. 28917:
Ex, 3200, T. 28¢45), r-. ti=t Yo opposc. the Tripsrtise
Allience., His ovposition to tl.. Allience wes testified
to by Trneve Ryukichi (T. 29408), 12 an esrliler inter-
regotion, Yonral hri stoted tiel inta wos in favor oo the
Tripartiite Allisnce (T. 38C00), but as a “itness he Cended
this.

In the¢ Diet szessien of March 22, 1940, the Var
Minister wns asked which group Jerpen wes following, whether it
was the U.5. and Britain, or Germany and Itely. IHate did not
give 2 streoight forward rerly, as anyone supgorting the
Axis Powers would have done. He answered ss follows:
"There are varicus bloes, such as Anglo-American bloc,
"or Germen-Italisn bloc, but s for us, in order to
"settle the incident, therc will be no change in our
"policy which is to concentrate all our 2bility to exelude

"any third power which would persistently interfuere with



"tre eetnblishnment of the new orier in Emst Asia. ™



It strikes one o3 belng tvuicel of the strtcrornt
of a mon placed in a position where he cennot express his
own opinion(which woulé supnport a2 policy following the
line of cooperstion with Britain =nd the U.S.) but who,
though War Minister, is not sreparcd to be a mers mouth-
piece of those army circles supnorting the alliance with
Germeny and Italy.

Much evidence has bernn laid before this Tribunal
with relation to the part Hatsa played in the fr11 ol the
Yonei Cebinet. On the witness stand, both Yonal ond Arita
testified thet they Telt thet Hats haé beun forced by
higher militrry anthority to resign, ~nd thereby to cause
the fall of the Cebinet. This view 1s supported by thc
witness Srwada (Ex. 3205), Prince Ksnin, then Chief of
Steff, according to his Vice-Chief of Staff Sswada, Intended
to use the War Ninlster in order to bresk the desdlock
between the Army ond the Cabinet., (T, 29010)

. Sowadn also testified thet it wes Vice~Vnr
Ministérlﬁpami, wno in the Var Hinistry voiced the wishes
of thr: miigﬁarists, snd who nlayed the most importsut pert
in tie overéhrow of the Cabinet., Tannks supported this
testimony (T. 29049)

| A newspaper article concerning the role of Hata

in those days heos been produced (Ex. 3199-4) It states

thrt Hata resigned ot Yonai's request, snu ofter the
‘meeting of the thres Army Chiefs reported to the Premier

as follows:
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"I conferrcd with the three srmy chiefs,

recmmmended the succeeding War iinister pond regotisted

for their sccepinnce. But under the preseat clrcumstarnces,

they had no mind teo accept it. The entire army is abso-
lutely opposcd <o your views," (dtalics supplicd)

From this story, it dnes not follew at sll that
Eate purposely brought about the downfs1l of the Cabinet,
but thst this result wns couscd by the refussl of the two
othicr army chiefs, who rcfused to accept Hata's nominee.

Under the Abe rnd Yonai Cabinets, the war with
China which had started under another cabinet, was
going on. Hnta found that war weoged when he assumed
office. T=naka testified thet Hate, when he was Wnr
Minister, attempted to bring about pcace with Chiang
Kei-shek, and that he gegretly conductsd ncpotintions,
(T. 29408) To show th~t he wrs in good faith, Hato
reduced the Japonese forces from 900,000 to 600,000,
(T, 20411)

The Prosecution quoted a rcply given by Hata
in the Diet on iarch 22, 1940, to prove that Hate
"sourht to thoroughly crush the Chisng Kai-shek regime.”
i~ta mointioncd “thorcughly crushing thie Chisng Kal-shek
"government!s nro-Comministic eond snti-Jep-nese policies”
(T. 38015%)

Apart from the fect thrt words spoken on official
occrsions often Co not revesl the true story, the relations

betwesn China and Jeusn, and the reloations between the

seversl groups »ml cligues in Japan, have not been



sufficiently clerified in this trisl to prove Hate puilty
of the crime of wonging » wnr of sggression., BSome doubt
remsins ot this pointy, s2né in cese of Aoubt » pierson is
not to be declaredt guilty,

In view of the fact thet wrr wes being waged
betwaen China =n¢ Jepan, it will be incorrect to gqualify
# strong demsnd on French Indo~Chinn, to stop the supnly
of ~rms, as asgpgression ngainst France,.

Two dpys after tite fall of the Yonai Cabinet,
Hetn hird an audience with the Emperor, and informally
reconmencat 2 successor, Tejo testified that such
recompendstion should have beenh made after the Fremier
had selected War and Nevy Hinisters., Hata, however,
recommendes Tojo before Konoye had resched a decision,
o1l wrs therefore considercd too hasty by the Emperor.
(Kico's diary, July 18, 1940, Ex. 539, T. 6266)
In this diery entry, it was seid thet the recommendation
vwes meie "naiso, =rnd this word '"maiso" was incorrectly
trrnslated by "secretly". On this "secret recommenuation",
the rrosecution based its charge that Hata conspired.
It wss, however, brought out in Tojo's cross-examinrtion
thet "naiso" meant "informelly", o e 1rneuage Arbitra-
tion Boar: confirmer this orally in open court, (T, 36510)
This correction was later overlooked in the Prosecution's
sumretion, snd even the mejority juugment holds 1t

sgninst Hata thet he "secretly" recommended Tojo. (Judgment,
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The fret remeins thet Hate recommenced Tojo as
his successor. Node, thic Chiel of the fersonal Affairs
Bureru, testificd thet Hate did not mention Tejo's neme

5

to him but that he, Nodr, recommenced Tojo to Hata, and

thrt Hate perely adopted his recommendstion (T, 29400),
Neodes cxplelnead that he recommenced Tojo in

1

considernrtion, inter alie, nf the wishes of the Generel

Steff pnd the views srevelent in the verious bureaus of

the Ver ilinistry, '"ceonsulting fully with the Vice-linister

of War, Generrl Anami,” (T. 29294)
The majority judgment correctly states thst
"'sapr Minister Hatr is not shown to hove teken any =2ctive

"pert in the plotting which led te the Yonal Cabinet

"downfall", (Judgment, p. 474) although in his individusl verd

=

4

ice

it is said thet he "in collaboration with, =nd after consulting,

"other high militrry authorities precinitetsd the foll of

"the Yonei Cebinet." It is probable that Hata, & soldier

wihio opposes the military meddling in politics 'ref.
Trnokn's testimony orn Hate's actions sgainst a Colonel

!

(T. 20410), was 1isuscd by the very army circles who
fhtaﬁggj to direct Japanesc policy,

In the Individuel verdict on Hata, it 1s said
that, "as C.-in-C. of the Exneditionary Forces in Chins,
he continued to wage wer in that country until November

continued to wege wer ngnrinst Chine and the Western

Powers as Inspoctor Genersl of lMilitery Education, one

vho nrd Jelivered sn eadiress sgoinst the U.8. and Britein

1944,

of the highest sctive militery posts in the Japenese Arey".



No soluier shoull ever be fount guilty of the
crime of waging rn aggressive war sivplv for the resscn

thet he perforumed o strictly militery function., Aggression

is » voliticel concept, rn the crime of sgeression shoulcd
be limited to those vho trke 2eprt in the relevent political
deeclisions,

Soldiers ané seilors should never be considered
to wnge pn aggressive wor in the sense of the Charter,
even if they be Genersls or Admirsls, as long as they
do not, in that capacity, declde government policy.

Horeover, a soldier who mcrcly performs his
military Jduty cnnnot be srid to have wggeg the yar. In
view of the wmeaning of this word, eond the purpnse to

which it is used in the definition of the crimc pgainst

pcrce, it should be so understood thet only the govern-

-

ront, s=nd thosc suthorities who cearry out governrentel

functions and r~re instrumentsl in formulating policy, uwage
the war. As has becn pointed cout in the Buremberg
Julgrent, this conecept of "wnging" should be of 7 very
restricted scope., Actlvities in supnort of this waging,
be tlicy of an economic nr of » military nature, do not
£211 within the scope of wpging., Nor rre they criminasl

ns participation in the crinme of weging an sggressive war,

In sny casc, since in the Cherter the forms of serti-

cipation which come under the jurisdiction of this

Tribuncl have bsen enumersted, olicr forms of partici-

atlon =re ezcindud thercfromn,



Consecuently the fect thet Hatr wns Supreamc
Commanter in Chine betwecn 1941 snd 1944, snd later

Inspecter Genersl of Military Educetion, ¢oss not

J-’J:;)

wrrront that o9 siich he comrmdtted criwves ggeinst pence.

Hote is further held responsible for wer crir

ES

committed by Jrpenese forces in China. Severasl witnesses

wers mroduce? thert he geve orcers to beghave correctly.

tMerc hes becn brought no evidence to prove
that Heats had knowlelge of the atrocities esteblished
in this trisl. Theze were not of such megnitude thet

repvorts could not have falled to rerch Hetr., It 1is =z

retter of common knowledge thot atrocities are cormitted

in every »rny. In this case, there hes not been brought

sufficient evirence before this court to conclude beyoné

reasonnble doubt thet Hets could, »nd should, hsve known

of the events in tii ¢ to mut an irmcdiste stop to them.
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The negotirtions with the U.8., whose failure
led to the Pacific War, took plsce when Heta was Suprene
Comnencer in Chine., Hate Uid not cxercise »ny function
in this rezspect. Nevertheless, he opposed a wer between
Jepan and the U.S5., #nd sent his Chief of Staff to Tokyo

to convey to the rutherities thet, if that proved unavoid-

able, n2l)l Japonecse troops should be withdrawn from Chine

to prevent thet war, Novy Minister Olkaws testified to

this effect (T. 29004), rsnd so ¢id Tanake (T. 29413),
This rction supports Kido's opinion thoat Hata did not

belong to the military clique. (T, 31235) Had Hota's advice

been followead, the Paeific War would not have broken out.

For the¢ repson that it hes not been established
beyond reasonable doubt th-ot Hata Shunroku is guilty of
any of the charzes brought sgeinst him, he should be

acguitted.
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Hirota is cherged » ith, ind in the majority
Juderent has been found gnilty of, conventional war
crires and crimes apsinst peesce,

4s for the conventicnal war crimes, it may ke
steted et the cutset thet he should, without any doubt,
be accuitted of these chgrges. The reasons for this
aecuittal will be set out below,

As for the crires &gainst peace, it has %tc¢ be
recllzed thet Hirota is charsed ~ith, and co-demned for,
twe differeont activities, viz., conspiring to wapge war in
order to estetlish the New Order, end waging war in
Clina. 1In the majority judgment, Hirota has been found
guilty, over end arain, of creatiny, or in any cece
guiding, the Foreign policy as formulated in the kasic
Policy Decision of Aururt 11, 1936, This foreirn pol’ey
has bern construed by the Tribunal to constitute militery
ageression fror the very start,

In ths general observetions on the facts, it
has been shown thst this interpretation is not gl te
coerrect. From the text of the secret decision, it is
avrarent thet Jarpen did net plen the domineti-n of “ust

rassive war. Consecuently, both

heiz by meers cf &

eririnsl conspiracy ené concrete planning to wage & real
wer of agpression lese all relevance. The nelicy rakers
of 1936 and later had in r'nd other roeds to the demina-

tion of Tast aAs:a. They realized thet Japan hed to te

strong lest other powers should r=act with srmed force



against Japan's '"peaceful" experision. It has been shovn
that the critical mecment shen the policy turned to the
use ~f zrr~d force s ¢ means of achievine the dorination
of Tast tsia, occurred i the later days of 1940,
specifically on September 19, 1940.

The Judgrent, in its general phases, concludes
that the 1936 statements of National Policy "reveal an inten-
tion of attacking the Soviet Union with the object of
seizing rart of its territories" (p. 783). Elsewhere,
the Judsrent kzd slready stated Fth regerd to this
August 11, 1936, decision: "The fundamental aim was...
the estaklisbment of & stecdy footing on the isiatic
Contirent, and the domination of "ast tsia through
rilitary power" (p. 167).

This interpretation enpeers to be incorrect,

In the incdividual verdict on Hirotz, the Judrment reads:
"In 1936, his cabinet formulated and adoptef the national
poclicy of expansion in Hast asia e¢nd tre Soﬁthern hAreas,
This pelicy of faer-reachins effoct was eventually to

leed to the war betwesn Janan and the Vestern Powers in
1941", Here, il se=sms tc 1re, the decision of sugust 11,
1936, hes bteen as=seceed correctly. It was a feteful
decision. It is now res'ized in retrospect that, given
that nolicy, war was inevitable, because on the rocad
repped out in this decision there wes bound to occur a

peint wiere other Japensse would teke over ond proceed

in a different direection, the direction of war.
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The 1936 policy was certein to evoka reactions in the
Yestern Powars. Thet he would ne longer be able to
maintain "the gradual and powerful way" in the days of
this reaction—=-vhich as mettcr of course wes to provoke
a counter-recacticn in Japai--Hirota epperently did not
foresce. He resigned even before this cruecial point
had definitely arrived.

His was & miscalculstion of his own pover,
Hircta did not realize before thc ovent thst ke would
nct be able to retain cormand of the evil spirits he was
»voking by his poliey. “hen this fatal turn msterialized,
he disaprerred Into the cobscurity of & "senior statesmen'
who veinly worned thet Jepen was rushing towerd disaster.

Hoviever fateful for Jaepen this policy of 1936
may krvoe been, 1t does not comz under the concept of the
crime #gainst pcoce s mentioncd in the Chort-r,

Hirota is also charged with crimes against peoce,
espceielly in releticn with China. In the majority
Judgrent, 1t 1s expressed that he was instrur:ntal in
extending th: war sgeinst Chicng Koi-shek. This point
will be discussed below. Attention mey herc be drawn
to the fect thet the two forcgoing chireges are related.,

In case Hirota is recgerdcsd as o Fercign kinister who
supportad the war sgeinst China, thaor. will be a tendency
to interpret the besic polilcy decision of 1936 from |
thet point of view. If oro accepts thet Hirota, heving
feiled to reclize his designs on Chinz by rmoens short

of war, wheoli-koartecdly supported force of crms to
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regch hie goel in China, one +ill be inclined to read
tl serc cttitude in the 1936 decisions, nercly, on
ctterpt teo gcecomnl’ Y the Wow Order by raans short ef
wer, ond proparadéness to establish the New Order by meaons
of epgressive wer if necessery. Such is the interpretztion
given in the majority Judgment, vhich interpretation, however,
1g untenatle in vike of the gradusl development toward ¢
policy of arrcd ferece, £s indicated 1n the 194C and 1941
deccilsions.,

Throughout ths ys=ars when he wes Forelgn Hinister
¢nd Proemier--hetween Seoptember 14, 1933, end Mey 29, 1938,
cuecept for sbeout four rmonths 1n 1937--Hirotz was the
outstending advoceto of the policy of @ppeasing the
riliterists by coopereting with thom.  This ceoperation
conslsted in adoptins thoir ends, the New Order, but not
their meens, eggresslve wer. Thoere mey be solid recson to
denounce this policy on tha grounds of pelitiesl Imrorelity.
Nonctheless, it Ees to be stressed here egein thet the
ction of rore lzpel cripes
then ¢re forruleted in the Chert.r. Econormle sggression,
ideolopicel zggrossion, cggression through propagenda
cnd subvorsive cetivity, cggression through ¢ fifth
colurn, end throurgh provocstion of inturnel dissension--
aven 1P ony thass methods hes proved cuite es cffec-
tive £s ifts miZitary counterpcrt--ére not, £t prasent,

considored crimes under existing international law.
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Tt s not ¢ crin to creete & powerful ermy in order to
strengtbicon one's positicn &t the conference table, nor

is it ¢ crime to koon such an ermy in rescerve vhen

formulrting cny of thoe abovemantioned policies,

The steps Hirote took, however foteful they

mey h:ve beon for the future of Japcn and of the worlid,

did not come within thae scope of the concrete planning

of zggrossive wers. In retrospoet, those steps maj

cpneer to héevoe heen conditions sine gue non for the

leter developmants teowerds ¢ gpression. He did, however,
not teke thosc leter steps which gave 2 twist to the
policy ko supported. Thers is evidencce to show thet

he opposed these staps in svery single cose wherc he,

in %Hhe mrinor »nosiftion he held after his regisgnation &s

Forpiegn Minist-r, wes czlled upon to express his opinion
on Jepen's foreign licy.
Sore Acubt mey r mein with regard to the role

Hirote pleynd with r spoet to China rfter the Marco Polo

himegalf to be ¢ supnortor of zmelioration of Sino-

Jaﬁ{n s reletions. Chicng Kaie-shek hcod declerad himself
tgreorbls to his threc prineipl:s, on which these rola-
tioris were to be built,

Between 1935 and 1937, Sino-Jemincse rclctions
underwent ¢ chengo, From docur nts nroduced in this
trial onc een conelude thit Jepen simed #t sceuring
specirl reclrtiens with Nerth Chine. From those decuments,

howaver, 1t copecrs thet Jeapon reaslized thiet thoe methods
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crplicd to Minchurls should not be repected. The purpose
©s to inducc thec Nanking Governm nt to roccognize the
spceicl stotus cf the Five Northern provinces.

Probebly &s o reccticn on these Japencse schemos,
the sttitude of the Chinese government chensged. Ching
wes perfeetly justificd in roesisting this Jepinesc
intirnel creression. It hes not been clorified in this
trizl to vhat crtent Zhe Sien Incident influenced the
chenge in thc Chinese stiitude. Homwever, there cre
indicctions thet ¢fter the Moreo Polo Bridge incident
hrﬁ-occur ¢, th® Chincsc governmant decided on resistance
without cny concession. V2 do not reculre in evidince
¢ stetoront by Chirng .ci-skck to the effecet thot he head
receolved to resist end to fight it out. An oxecernt from
& book by Chirng wihich would hove substanticted this con-
ntion, was refused in ovidence buaccsce 1t wes offcred not
in ths sonsrel, but in on individurl cnse. (T. 30146).
hore is ¢ long history of Jopincso cttompts to cor: to an
understandig vl of beleted, deloyed, ond evesive answors

on tr it of the Chinese. Trantm ceblad to the G rmen

=

Foreien linistor on Jenuery 13, 1938, (Ex. 486B) with regerd
z strtement by the Chinsse Forelgn MHinister: "it seemed

to we thret the wish for &#n understending does not find ex-

nrossion in tho. strtement,n

Von Dirksoen reanorted to his Government, on

4

Jenuery 26, 1938, concorning Germen mediction: "from the

feet thet Mershrl Chicng Hedl-shek cveded ¢ definitive

LI N

discussion of the Jepiness torms with Mr. Trzutmen ond

thet the Chincse Ministericl Council hess not occupied



cnd tl >xplenction given to thom by us, until within
the Jest few deye, 1t wos elecrly cvident thet on the
theres wes no decision even mercely
to seriously sxemine the Jepenese terms" (Exes 486H).
On.. connot bleomwy the Chincge in tha lecst for
this cttitud=2, It hes been esteblished thet Jepon
stcrted tho Moirco Polm Bridee incident. But it 1s clse
hoyond doubt thet Hirote wes net involved in thst inei-

ston to 1t.

3

dont, cnd did his utrest to put
To =zur up the situction in its simnlost form:
The rilitery cligue orgenized t¢n ineident, or rither a

r

s of incidents. The govornment in Tokyo &t once

5

Scr
tricd to settle the issucs locelly. However, tho Chinese
government deeided to fight it out, without meking cny

further concessionss Fror ¢ lcgel point of viaw, whet 1s

Yo e
Lol M

ysition of & Forcign Ministor, who is not respon-
sibkble for th: originel ineident, tnd "ho mrdoc oiforts
ta prevent war, but who tvee freed with the feet thet
Chinocse frries vers moving, ¢nd thet negotirtions apner-
ritly vwer. not conducted in 2 spirit of sincority?
Hirote «tt -mptod to settle the incident ¢t onca.
L sattloment wios resched on the spot on July 11, 1937,

(T. 29585) cnd the motter wics token up vith the Chinese
Government ot Menking, (T. 29901) cs well as with the
Lmbereerdor in Tokyo. (T. 29682). Hidske discussed rotters

with the Peraigh OFffice, onond porscnrl necgotictions with

197



Surely the cttempt to recch ¢ scttlement shows thet
Hircte did not went ¢ S8ino-Jivinese wecr, and thet he
did not censpire to initicte ¢ wer of rfggression in
Chinz, During the ncgotictions, decisions 'wre token
in Tokyo concerning mohilisction of some divisiens.
Chinese crrmiaes vere on th merch, and militery cuthor-
itites dnsisted thit reinfereccrent of the Jopeanese
grrrison wes nocessiry. (Deeisions of July 20 ¢nd

July 27).

On fugust 7, 1937, ¢ plen for pecce wes drefted,
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crproved, tnd ferwerded te the Chinese authoritics (Ex. 3260).

The nrovisions of thig pocece nroposel clearly show how
peper the Jepincese Government was to settle the incident.
It contein=d, intcr cliz, the dissoluticn of the Testern
lopeh rogips, while tho Jeurnese governmrent undertook
to ¢ssist in bringing thit rogime under the jurisdiction
of the Nenkine povernmont. (Fx. 32804). Hirete cabled
thet Ythe army wes very roluctent to pgrec but finclly
gove in" (Fx. 3280B).

At the sere tire, Hirote endervoured to bring
akopt gencvrel cdjustm ont of Sino-Japenese relcticns,
end tronsrittod the "Outline of the Plen for overzll
cdjustmont of Sino=Jeprnoess Heletdons"™ to Nenking., He

instructed the fmbessedor, howover, to the offect thet

the cndeevours for ¢ guj,rcl ¢djustront should not doley
the settlement of the cetusl disputs, end should only

be brought up in eccse thor: wos prospeet of & quick

h]

agreement, (Ex, 3280B/4, T. 29942),
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The difficulty of Hirote's position ¢t home
mey be gouped by the feet thet only ¢ forr leedars in
the Army werc informcd of the terms. (Ex 3280D, T. 29935).
It hre bonn proved in the course of this tricl
thet Hirotr noresonclly sent Funeatsu to Chine in ordor to
work out o peece setilaoment, ond to ngfntirfe seeratly
viith Kro Tsun-"u (Ex. 3275, T. 29916). Hirotr clso
dispctehed Arite to China for ¢ siriler purposc. (T. 29694)
Hirete continucd his efforts to Lbring sbout
peecc, He wes ceger to obtrin ond use thy pood officces
of othcr rowers. H: 2xpleinced to Ambrssador Grew the
torre on which Jenen wes nreparced to como to on cgrocment
(Grov's effidevit, Ex, 3716B, T. 37005). Thc U.S. was

4

unwilling to ofTor its pood offices, unless racuestad
to do so by both sidus. Ambessedor Craigic offored the
British Governmont's good offleces, which were irredictoly
seecpiad by Hirota, who agiin cxpleincd Jtp?n's Proposals.
The Lfrmy, bhoever, roiscd objuctions ¢ geinst British
medicrticn, ¢nd consacuently Creipiel's nepotiztions failed.
(T, 29699), In thrsc deys, strong snti-British feclings
xisted in Jepen, Hiroete vierned cgrinst these feolings,
pointing out trhet Britcin mirlhit provide the link through
which Jeprn could hope to bring zbout pecec. (Fix. 37844,
T, 37695).
The "Outline roperding the settlorent of the

Chinr &ffeir" (Tx. 3262, T. 29771) of Octobor 1, 1937
addcd sore speeicl conditlons s to thn former peaece proposals,

nemely, recegnition of Menchukuo end roporctions.
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s Hirefte lcter strted to GY *3,Jap:n's ottitude right
undcrge & chingc, ¢nd her eonditions mifht becom: stiffer,
if hestillitiss wer.e protrocted tnd cosuclties continued
to incressc (November 16, 1937, Ix. 3284, T. 29956).
This tendency beoeaorc noticeekln porticulsrly cfter the
fell of Nenldng tnd therecftor. The feet thet it
beecrs ror. end rere elocr thet Chine Wes not wvery coger
to corw to £n undorstendine contributed te the naw policy
undor ~thich ¢11 doclings witk Chieng Tei-shek were broken
off.

In th: "Outlinc repording the scettlament of
tho Chine Incidint" of Dzcumber 24, 1937, (Ex. 3263,
T. 29815) Jopen's prepercdness to com. to zn ¢ gresment
with Chirng Uri-shok vas stilll exprissode.
At the Licison Conforcnee of Jenucry 14 ond 15,

1938, it vos deeidad, cfter ¢ reply from the Chincsc hoad
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led os ovesive sand deceptive,
er te Frv: pny declings with Chicng Fei-shek.

It is difficult to cobtein ¢ clcer picture of the
reel intentiq-ns cnd rolstions of the perties who pleyed
& role in the Sinos=Jdencncose tragedy. It is bayond doubt,
howsver, thret Hirot: mns opposed te rcr, cnd thit he
did his utrost to mcintein, end, leter, to restere peacce.
He feilid, but it is Ino'n, frew the statement in Grow's
dirry, (Fx. 3282, T, 29949) thet Hirots's position in
tlecsa yoirs vwes not ¢ powerful on., £nd thet the civil

Fovernm nt hed 1ittle influsnce witt the Servicos.



This much is clear thet Hircta did not belone
to that =reoun in Je2ran which mrones=ted and supnortead
milj Tary 1.1;:?I.E‘s;-:i_fw ‘n order to estahnl

ish the MWew Nrder.

Hirata wanted that Tew Order estahlished nnly in a

In the tino-Jananese goaflict, he on-csed the
war. From the insufficient =vidence laid before tris

one #ainsg the imtression thet e wes Dowerless

0 pravent those rvents e tried te foreatall

zoevernment decisions net to desl nny lonzer wWith Chians

¥ai-shak.

The follewing zoints a8y he menticned in surmart

of the view that =rotn did not “eld with the powerful
srenp in Janan, which vrema=zated militery mgeression.

In 193&, he advrcoted a comuromise with resard
the “aghinstion Favel Tredty., Pe wad cpwsed te a

withdrawel from the Conferénce, and on accomnt of 1t



hen, under ¥irota's mremifrshin, the law whs
reinstates which made it commulsory for war =nd navy
ministers to be active service officers, Firota expressed

his ovsosition by askineg: "Will this r form not 1rad %o

a situAation in w-ich toe farm the cahbinet
will find it diffieult to awooint fature war and nevy

ministers.

Fe never reentered a Cabinet after heving

resiened as Foreis inigter in the First Zonoye eabinet.
e nwver thereafier evwen sssumed a government woeiticon.

wAn's woligy had trken & tarn ne longer

p

sunnor oy Sirota. When he was sugeesshed for the
Premjersnie in 13439 he declined, saving that e was

worried abeut the attitude of the army" (7. 38877..
It has bpen wroved thnl Yirots was a-sinst the
Trivartite &1visncs (Arita's testimony, T. &¥06, Yonsi,

T. 3015, Rower, T. 20MidL), and thet Ye regarded Matsucka's

volicy #a "fetni to Jaman." (Grew!s diary, February 1,

\ f

Lol , v ia
At the moeting of the Senior Statesmen, on
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scricus &ix to seven weolks following the

city. (T, 2338) ‘*litncss Feu estimaten the period of

U

t"e "raoem at thrce months. (7. 2584.)

There is rvid: nece that thre Japansse Tmhassy
Staff tried to aszist th forcisners in their rndesvors
to stoo the atrocitinrw, but they oroved more Or less
hrlpless (McGallum, T. 4473). A Janancse Emhessy official
remorted to the Cormittee that the Jounnese milivrry

-

were "Cetermined to meke it for
Entassy vneonle were goings to try to moderst: that sction."
(T. 45R7) Thr Rev-rend Eavnton of the Taticnel ChWrigtion
Council st=t+ri to ths Tritish Amhassador nt Shanehai

Mthet the Jevancrsce Imlzasy officials who reachrd Tanving
shortly after th~ at-y of the Taosn-sge trosvs were
horrified whon they saw the orgy of drunkenness, murder,
rFme and revte 'y which was going on ovenly incand arcund
the refuges zone, Failine to maks any imreision on

the milltary Com =under, whose attitude of csllous indif-
iersnce makes 1t Hroheltle that the army was d=liberately

turnrd logsn on the c¢iiy as a unitiv. measire, and

dogeriring of seotting calles troush to Tokvo owing to

army control, Wmbassy officials ~ven suzgested tvo the
missionaries that the latter should try 2nd -t »hillcity
in Janan so that the JemEin s: govrroment wWould he fo-cad
ty public ovinion to curt thr armv." (R, 4539-4560),
The remorts which w re sent te the Joraneose

Emtassy At YMankineg were forwsrded to the Forsian Finister

in Tokyo. (Trefrnse witnross Fidale, TF. 21452),

ot
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They were reccived in Trkyo 1n two 1ots (Ishil, T. 29974),
~nd the Forclgr 0ffice irredistely informed the Chief
of the 1ilitsry Etaff Burcauw of their o ntents., Thro
Forelpn Minister person~lly infrroed Vor Miaister
Suplysm~ on 2nc or two ccensi~rz, but Hirsto dild not
bring the qucstion befrre the Cobhirnet because "it wuns
not in a positlion to de-1 with gucsti-ns res-rding the
»ilitary in the field.™ (Ishii, T. 29992). Shicnn~,

the Minister »f Justice, nceordingly stoted thet the
crbinet was not infarmed about the atr-cities in Chine.
(T. 30538) Kawa, the Finsneco Uinister, (T. 30640) and
Kidn, the Minlster ~F Lonesti-n (T, 30841)1 tretificd

te the sarme effcct.

Later on, in the middle »f Febru-ry 1938, after the
events cancerned, the mrttcr was dlscussed in the
House of Peers, whore Boron Okurs said: "I find
vorinus distesteful things written o~b-ut the ~cti~ns
Af the Jenancse forces in the Nanking 2nd Shenghol
areng,'" Kidn re-~ligd: "I have also heard brut the
rernrts enncerning the ~ctisns »f Japancsc troops in
Shnnghal which was referred to and just ns Baron Ckurs
gaidy I ton, co nat think that they sre ail abg~lutely
true. However, on the »ther hand, it 1s & fact

that there ~rc quite a number of such reports fron
~ther snureces.” (Ex. 37374, T. 37285%). The Jarpan
Time s and ll=11l -f February 18, 1938 renorted this
Aiscussion in the Housc of Poers (Ex. 33424, T. 31517),
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He did wh=t a Tnreien Mimigter is ~Taected to

hee 744 this nersonally shows thet he eonsifrred
the isgue of #rest immertsance. In view of thr meliey
of %hr Govermnment at th time——the #olicy of srcuring
cooperatizn £rom the th:-gr nronle, aven 1f hostilitirs
with the Chinrse Govirnment could not be avoided--it is
readily understood that ~vents such as the "Rasr of

Banking" defied evepry wish of thr Governmens If only

b 16, T 1y
for twis peascn, onr oan und-rsiend thet Torcisn Offion

apd btrisd to wuat 2 stop t$to thrm. widener Troughtin

thig trirl ehows that it wes for from -nsy far a
Tared 1 3 gtrr & Adeal witl the milg T, SP] remi bal .

Firata »ncd o ponvevantian with Emboagaadar Grey an
i by . & .,‘ - - (B o] Y 3 . v
T e kelxd &, 1937, w waon not=qd in “is diAary
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indeprad-nt position, made
the ov-ramrnt to intrrfcre in Army affairs.

In thr Mejerity Judgmrnt, Hireta is found gullty
of eriminel nreleet of duty "in not insisting befor- the
Cabinry thet im dimats metion B laken $o Ut An cnd to

g other pobinn op'n to him to



bring atoun the sam: result, He wes content to r-ly en

assuranc. 8 which e kn~w wrre not bring imolemented... "

There has, "howtver, heern brousht no evidence

befare this Tritunsl to ascrrtain thr time HBirotsa was

informed th=t his derarche with the “ar Vinist-r had

remained without resvlt. Thers ie cvidernee, as given

above, thet Forri=zn offic~ vwersonnel in Yankins were
"desvairing of getting caliles throush to Tolkvo owine
to army conitrol®. (T. 4559) The disnatches of the
Janancss Tmbassy in Yanking wororecrived in Tokyo in
two lots (Ishii T. 29974). Exactly wh-n the s-cond

lot was rreriv~d in Tesvo—from whick Tiraste could

)

Have concluded thet no suwffici.nat action had been

¥

Ltairen-~ws do not know., That Army authorities
ke only resented that the Zorrizners made cviry ~fiorsg
to inform thr woerld ahout conditions and ~vronts In

i rars from an addreoss v the now Coarriscon

Onr can easily imasine that, in those cirecum-
stencrs, Army censorshivc wnreventrd Firots from bring
informear in due timr thot the "Pans of Yankine" was
still cantinuing.

For thr ebroye ressons, Firata shonld not b

conviet~d in comnrcction with vents in Wankine.
Conerally smoakins, A Tribunal should bre vrry careful

in holding eivil gov-rament officisls resnonsible for

the bLrhaviour of the Army in the fisld.



Mor—-ov r, th- Trituszl is hrrco to apply th-
g-nrral princivl~s of lAw as thry cxist with rolatisn
to the r-soonsibility for "omissions." Considrrations
of toth law and wolicy, of both justic~ pnd ~wnedisncy
indicate that tis rrsponsibility should anly br r cog-

nized in A vrry restricted s-nse. A vrry strict line

209-A
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should hrriy % drawn also for rragons other than that
those princinl-s are teing awolicd with rrgard to
convinticnal war crimss for the first
last wer,
In virw of thr abtov- Yirots should br acguiti-d
of th- cherzr~s brought =~=inet him in Counts 45, 46 and
47, ag well as of the charses contain & in Counts 54 and 55.
Hirota Koki should be acouitted of all chars-s
Lrousht asfinst him, %+ shonld % acguitted of the
charers of Counte 54 and 55 for th- rrason that it bas
rn vroved thet he was not =uilty. He ghoold be ac—
gui tted of thr charer on Count 1 fear the reagon that it
has bren crstsklichrd that W 18 not eunilty of having
consvired to wao- wars of aseression. Y- should br
acguitted of thr chares of werinzg » war of asggression
arainst China, (Count 27}, breause it is not herond
reasoneble doubt that he wes suilty of this crime.
In cae~ he is found puilty of th crimp~ of warming war,
h~ should not be punisghed with the sunreme ornalty--—
rvion 1f we acerot the rorm which the ['niority of the
Tribunal £a7lird, i.c., only thosc ageous~d who w-rr the princioal
guldre on thr road to Aacsreesiv-. wars should br srntenced
to drsth-~-csn-dially so with roenrd to the circumstenc-s

in which hr 2ctrd,
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¥ido ie not cherzed with anytbhine that occurred
Fefore he entered the FiFst Keneye €8binet, on October 22, 1877,
“he mrosecution strted: "We do not sugeest thet during thils
neriod (until 1937) he wos a rember of the consniracy."
{Inreenuently, 'ne »rocecution gubmitted twnt 1t sbeandoned count
19 ae f=r 2 Kido was concerned; "becrusgse the actusl ipifiation
took mlesce hefore he jolned the coreniracy," (7. 41128),

te Wducectlion Vivister »«@ Welfare Winlster 1In the
Firgt ¥onove Orhi-et, and ps “ome Tiiigter in the F* renuma
fahinet, ¥ido 1s chrraed with we~in~ an seoreasive war againat
rins, M™g war hed sterted with the M2rco Polo Bridre
incldent, nnd develomned degrite the wilshes, £nd fttemnts to
lecsli-e 1t, of the fovernment. The Marco Polo Bridge incldent

&'

ie the “iret exemnle of indermendent esctlon by the Army, which
1t wes eoustt to nrevent in the ¥ive Ministerse Conference of
Aug, 11, 1974, when the S€ervices snd the c¢lvil mlnisters acreed
that the armed Torces shouX¥ =bgtein from such sctions, ~nd
confipe themeelwae o sunmert of the zovarnment nolicyv,
Motwitheteondinz the lerge amount of evidence 12id
before this Tribunel with regerd to the "China Affair," it is
not ~ilte clear which role wee plaved by individusl crbinsg
mambersg, Meither the involved rel-tiona in Janan, nor the

comnlie=ted everta abrosd have bheen suf“ipolently clerified to

nlace reamonslhi Tity, "evond ressonshle doubt, on ¥ido,
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Thepe ie, me in the gree of Yirot-, cufficlert doubt
~hout the intentiors of ¥ido, and ~bout his sh-re in <un-ort of
neooe or nromotion of weor, Yere, too, *t-r accused <hould rove
fhe hepefit of the douht se to wkether he nromoted the war
which head astarted bhefore tie entry in the Cablnet, or &id hig
»eat to settle the incident.

In counta 45-50 Kido is ch-ized wlth murder, by
orderine, crusine or wermitting the slouhter of inhsblitents of
certain citice., There hre heen 1lpld hefore thls Trirunscl nelther
evidence thet Kildo hnad krnowledre of these evente at the moment
thev occurred, nor thet he, a8 Educrtion, “‘elfrre or “oOme
Yinieter, hed tho mower =nd duty to nrevent Them.

A snepria]l chorce e mrought pe=inat Kido for his
nart in the ecre~tion of the IRAA, the natlonsl uritv mnerty,
which, =ccorcdine %o ¥onove's nlan, wrs to renlece the two
farmey molltical mrrtieg [Kido'e dlory, Vey 26, 1040, T, 16247),
Kido eubmitted that the ultimete alm of Konoye was to etrensthen
the Premler agelngt the militorietas., (T. 30804), ™here hes
hern smnle eviderce in this trial of the corruntion of the
»olitierl nertiees, angd thelr wesk nositlionsg with rsegrrd to the
milit-riate =g result of thelr internsl division. Konove did
mrt RelAar > to FitRr of them, Tl pesann olvern b Vlﬁo,
althnuch not c¢leerly supnorted in hls dlary or by other evidence,
mry he the correct one, or thls resson mey at ieast hove been
onpe of the leading motlves, It 1is krown that KFido was = man

who eoneidpred himeself o devoted follower of ¥onove,
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In the dinry entry of Yey 46, 1840, s dilscuselon wlth Fonoye
antout the IRAA 18 relnted. Yothinz is found in this recording
which indliceteg = gcheme to ommose the militerlieta, One of the
Apglejone 1ar "Theo deeires of the Army snd Nevy concerning

net ion~1l defense, foreion sffeifs, »rd Ffincnce eholl ke consider-

]

r

(M, 1£243), ™rig dose, rowever, rot imnly thet Konove and

e, .
"1d4p were nrencyed to follow the ecrmy in ite every wigh in those
firlds, Thet trose wishee would he "econsldered" seems 2 metter
of pouraes 1n view of the fretual Jarrnese siturtion,

Considerine ~11 trlsg, ~nd wlth regrrd to the role
vihich ¥1dp mlayed In tre oreeniz-tion of the IRAA, tkere 1s no
auffleient basis to nut the crse that ¥ldo conenlred to wooe
sgreveasive weyr on the ground of rls relations with that movement

Tha nringine]l chorpme sgainat Fido 1s relected with
plther rtia scfa or ble follure to 2ct during the ﬂmfiod when he
woag Lord ¥eener nf the Privy Sesl, =né ex officlo advisor to the
Emneror of Joenar,

m

L, the noeltion of the Emneror in
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Janan  cdpserveg ebttention, FHis wre the nosition of 2 constltu—
tional monarcr. Tolo testifled conuFrrnming this nosition os

Fpllowe;

"2umming it ur ; 1 Emner Hagd ey chaiee fram

1—!... ey e Ay -~ el 4 . ’ A - " + ;,.: viq a1 r_,\1_ oA i—_L o
Synremeg Lommannn e wig pat Ain o Dositior o reiest the

# J b | ba H . L i il 8.
racommends e epn sivlice of the crhinet snc the Bigh
Cammapd, Yia wishee and honecs were negesacrily nesisted by
the :.."""3 _T'— eI i i euer Thasp Bomeg -_.-_’--: n evmrepg ead -‘i,—.,_-ﬂ 1w
wepe to Pe gserutinised by the esrbhinet or the Sunreme Commend,
Broommendations ond sgurrestiondgd efter this cereful exemlne-—

tinn had to he annrowed hy the Emmeror snd never to he
reteeted ! (m_ BARO R
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Kldo testifled th~t the Emneror could exnress his
onlrlions to the ¢~binet, which would then act on 1ts own
reamongibility., Cnce the “overnment toakes a decielon, "tr=ditton,
acrurylously obeerved since the Meijl Eﬁneror, huilder of modeyn
Jénon, dictates the Tmomeror to sannrove the :overnment''s deetston
where 1t Ls submitted to the Throne ms nstienal rolley,"

(¥3do, T, 0010).

Th=t thils strtement is correct, 1s shown by other
evidence 1eid before this T"rihunsl, ™hen Abe was engsged in
forming a» esbinet;, the Emmeror inatructed him that "dimlomatie
nolicy sehould follow the line of cooweratlion with Britatin ~nd
thre ',8." Kldo »dvised Konoye to tell Abe thet this wes a
matter which Ahe could dispose of at his dlscretion, (Kido's
A arv, Aug, 28, 1979, T, 16240), From the same diary entfy
annasres thetAbe whd gulité enbarrasszed when he recelved thls
instructlion from the Emmeror as well as $vo otﬁer Instructlons,
viz., to nomin~te either Umeru or Hata as-War Minlster, and to
he verv careful 4n his selestion of the Fome 2nd Justice
Yinjetere, snd th=t Koneye, when ke heard mbout 1it, was nernlexedy
(m. 1A241),

Tre =pecused Buwuk] testifled thet, ~fter the Oglkubil
conference of Cetoher 12, 1941, he suggested to Konoye that the
Trneror he comsuylted tn opder thet he (the Emmeror) exmress that
he d1d not éesire wer, FKomoye answered that to do thisg would
renulre the corcurrenes of the Wap, NMavy, 2nd Forelen Mirlsters,

=nd th=at, 1f th=? screcment goyld ke obtrmined, 1t would ro
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loneer he necessArv to see the Emperor., (T. 35327).

-

ere are geverel lnstarces where the Emperor!s views

sre in evidence (Through Kido's disry »nd Herada's Memolrs)

from which it =a2mmenra thrt the Emneror dlsrpoproved of asrtoin

noilel g



~ni ewvents, without hrelne ~ble to =lter the course, or feeling
tusticird in withholding the "mmerisl ~-nction, Kido wes very
anviope o mrevent fthe Tmneror from exnresaine sroln hie
Alesmmroval of the ¥eonchurion incident (dlory, Sertember 22,
10, ™, 1GER) . Trom the Jarads Umoire, 1t follows thet the
Trroroy e¥ynredgad hls Alsgromvovel of the Army's intriecuss nnd
magkin- tione ir the Mukden and ¥nrco Polo Bridse 1recidents, =nd
rehulred Tipoakl on mecount of the Armyv's sbomineble hehavior in
tre Chenckufens incident, (T, &7757). The Tmneror condemned
Fovorrment nolizy with regard to French Indo-Chins, commrrine
the Bymy's activities with the practice of » thief at a fire,
(¥ido's ¢dlary, ¥eb, 3, 1041, T, 20010}, Thko Brneror's =ttitude
nt the fime of the ronointment of TojJo #8 Prime Vinister 1is
clen~rly shown in hig =tetement to Kido: "He who will not =o
intp the Tiser's den willl not set the Tiger cub." (Kido's
Alary, October 20, 1041, T, 1“?55).
is in evidence one ocecrsion on which the
Tmmerar meraona1ly made ~n immort-nt decision: the Tmneris]
Tonfernrea of Aueuct 14, 1945, =t whichk the rarticinents in the
conference gould not come o Pn noroaement ~nd, in view of tk
nroert edtuctior, no time could be weafed in a resdonetion of
the corinet, Ir thkie slturtlon, the PTrPf"T’ Admire-l

Susulkl, reduected the Wmneror to render the decislon, whereunon

the Tmneror deeided unen surrerder. (mCWH’ T, 35790).
The evidence in thisg trle] Anpesa not worront 4 i

ment of the nrogecution that the Tmneror would hayve teen ahle to

nrevant the wer by aimnly forbidding it, snd thot men such rg
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e sooule bave advised bim to do so. Legally e bredition-
gliy - wss boundé to follow the Government., This was stated
clscrly by Tojo:

12 PR Y s " 3
Cabinet declsions, as a matter of course, vers nade

cn the responsibility of the members of the cabin:t 2nd
Lo ceclisions of the Supreme Commend were rnade on ¢ re-
soonsibllity of the lewmbers of the Supreme Con. =i, ond
~i'w was no space for gny otler person to intzrie.c,
. oitner people =msturclly isncludes the Lord .c- <. of the
travy Seal," (T, 36511).
braowt Soe limited power of e IEmmeror follows the linited
wow oy o 1ls advisor,
1.is position of .ne mmperor, anc t.ot of .1s sdvisor,
ootz s special significance in relation with thw faect tleh

.re existed powerful groups in Japsn prepared to briag

¢ revolution and civil war in cese thelr sgirescslve wisus

o

o net fulfilled., he milict ry in Jdepsn neld & -~ eecial
peivion By virtue of tihe 1ndepenuence of the Supr.me CGoy and.
¢ reore ifvportant then thet was the circumstance GoEvw LS
ri- 0 List grouns in Army and Lavy were preparcc to uvst nurder
r.volt to influsnce th. course of tiii neticnel Dollicy.

of L€ gceused in this trial carry heavy responsibility

o lotion with their erousing this splrit in Thk Jjounser

2 retiens In doing so they srouscd splrits wizcas L1507 werc

o [

o
o4
..

—

leter to Wen in ez-ek, enc they
a2 ¢ .dyfnume, lor instence - HnaUocned oh occasion

chjects of avtenivta on their lives when their nolicits no
lon wy sgrecd with the plans of The younger officirs,

spsition of the Imperor, too, was 1lnflucnccd by this situ-tion.

Y
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d i Lzvs and customs of ©hw country, but alsec by th. fact
=t tTure wes a .constent poasibillity of atbtempt on -is life
or on Lic¢ liveg of members of his imvediste environnmint.
1igdo consicered it 0is primery duty to prevent soclal
nrest. in hig adview to tus Emperor, s recognized the pOVEDr-

ful ecrressive forcls whica were motive in Jagen ss one of the

Lur 68 on which he besged his opinion, - Tht prosseution a f=
tecl € this ettitude, stoting: "Alweys he was ¢ . 2@d2:=G to let

the 11lilitery have tiooclr way and in leter yusrs st least to

\

e 1% cosy for them, rethir tian risk the possibility of

b

revolution or civil war in Jonen' (T. 41049), snd ".... he con-
sidered it iis nission to guilue tht Emperor into & more sym-
Eo Lbic cbtibudic Towards oL views of the Army cna the right
vig,«' (Ye 41056). . In relation with the Tripsrtite 4llisnce,
e osrosgccubtion submitted thot Kido wes not s0 much copecoried
2s to wirt kind of alliencs vas concludcd vith Gormeny so long
sg quorrels within Jogen were ovolded. - (T, 41090), ' .is
‘ticuley concern was slveys to aveid intermgl dunre.ls in
Jo o 1a ot Gid rot so mucnh mind wiat they cgrozd uvon s long
a8 thoy egre=8." (T 16847 )a . Lhers 33, inde-d, convincing
videnct on this point: duvrinz tbe Venchurien Affeir, ha ed-
vig.é t the BEmpiror rirsin gilent (uvisry, 3. tumb.r 22,
1g31, T, 1238); at the tim. of the conclusion of © driger-
tite LIllenee, Dils atilitude was determined by considiieatlons
oneurmng the domistic situetion (Diery, April 19, 1839,
T, 16236); st ths time of th. Indt~China affair, dunounced

v Ll & ror, nito sdvisca thct the Emplror giv .8 apuroval



toven though metbors stand os thoy do" (BExh. 627, T. 8973 as
corr clvd, T 7029); ot the tim: of Nomura's oroposal %o sug-
‘8 Loty ircgident Hoosevolt celle a poace message to Lhe
G- vor, foar of civili war domins ted his attitudc,
o0 Ve 558095).

kido wes prcparcd to yicld to tht aggrosz=ive groupd,
if =i conslderad this nteccssery to previent unrcst, Foliticol-
belonged to the groun in whiech Konoye wss thnc outstond=-
cure - the group wihitca formuls ted the HNew order -~ g thc
2ividael policy, siming st tic greatnuss of Jowen ocme &

dopine tlon of Eeat Asia, which ziws worr to b= achicsv.d by any
wyiah] Y

w ooy anort of e,

It wes this poliey, wiich tad provided/for cooucrction
wita tac militerists, for it rocguirdd o strong Joen. Th.
‘s 01 tials group rcelized thet, in interne tionnl nogotia-

ag, ¢ow weight of an crgumént 1s determined by ©

i
=
(i
~
-
'

b L 31%e Tiis Goes not nur s¢ muan tlhrt they conspivred %o

)

hido bclong:d, ¢35 Fonoye, to Lt cirels epound

T et savonjle It hos beE-n proved thet in letcr yiéaps e £1d
Jolf Ineyvs follow the Princc's pdvict, and cven to7 6 30 pro-

vi.oajed e Prinece from giliviang adviecc. Herado repnroac-zd Rido
=¢ Lhonoye for heving persucdced the BEmperor to zgr.. to tix

drix rSite A1lignce, and for agving conccal.ed thig from Sayonji.

(e BToul)s Hideo stated in ecourt thrt hr sdvised th: Emaeror

ok

o

g consent in vivw of v poassibility to ar

L 1N o i



i¢o followed Konoye in tihls ¢
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Pleapn wayr throusgh thig cllizncc,

a.r¢e is no coubt Thr €t Kido strongly su s

e Bew Order In-Brzt «s5i0. The

cntry 1o 3iae darrpy

9, 1941, shorg te b uc ggreed with homoyo -s to the

s1c tionsg with the U. 5. bilng rostricted by the o.c ssity
niteining good foith tor—rds ! F=rerng, and b T -
ny antorforcnce with tac Ceteblisiment of . sow
t, the Greoator EBrost Asioc Co-Prosperity Sphirc, "which is
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cbovec, the

“ird Konoy:o

ged ot tht fim. -t Af

n tionzl policy." (Ex. 1085, T. 9875),

policy ol ¢stablishing the Now .rGor cames

scopt of crim.s ¢goinat peacc only in coee T cim

torouwgh en ag.r.ssive wer. 7Th.re¢ is no sufficiint

't Kido suptortid cggru

£l aignificance is Kido's activity curin

03

Crbinct, ond his rolc in the scl.ction of

noy.'s

cd, Kido considercd himsu1lf 2 folletur of

s konoye, he chong.d in als opinions wumw nThaen

Y '

pora i on Wit rilite rig

repaTad Lto stwrt ver for tal oo uie

In this EKonoyc had gone further tir

ve lopmLnt,

n tie ai-ry catry of August 2, 1941, it is soown

clijvated creinat "o hesty ducision to go to wor now,'

Konoy. ghould rogign citer
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oo FETE P21l d bO gETUrs BN Sar e nt, Uth. Abmy & vy Tauld

t .72 cosume cirrge of thw caministrotion of the country,.’
{(cz. 1189, T. 10196)s Tals onpiars to be cxnetly wirt i open d
1 t.r on Lido's recommindge Sion,

Lido's opinion in Ticgs Guys 1s cliarly shown in is
iy ntry of Lwouwst 7, 1941, o re lizcd - crgulng on thac
1. vel of o miltitorists - Lt Jowoon would not e cbl To
fa oo vwer with Sho Ue. Se in view of the oll situstli ne.e o rC-
oo, ae concluded the t Jopen had to gzive in, ond ©oot Tan

so situr tion would crisc ro .hcn the Throo Porvcrs intorvencd



after the Sino-Jdenuncse war, in othor words, that Janan

muld heve to weit.,  Opr ultimaste objoctive is Janan'ls ad-
vance to the Southsrn Regions,” and in ordsr to attain this
objeet, a ten-yoar plan was mappoed out, providing for heavy
industry, synthotic oil and shiuping (Bxh. 1130, T. 1Ql98).
This opinion is anvarently based'on Nagano's cdvice to the
Emperor, relat:’ in i'ido's diary entry of &uky 30, 1941, in
which 1t is reportsd that the Emperor communicated to Kido
thnt, according to Nssano, there would be oll sulficient to
18t a year mnd a half only, =nd "that it was doubtful whether
or not we would sver win.” (T, 10184). The same opinion

thnt Japan should wait 10 ysars, is acain exnressed in the
entry for Octobsr 9, 1941 (T, 10241). KXido thus adviscd Konove
Now, the prosecution submitted that it was "the advice of a
man who fully shares the aims of the militerists but not their
confidence in immcdiste succeas.”™ (T, 411085). It nesd not

®»c rceponted thot it is not the aim in this case -- the domina-

“ion of st Asiz -- which constitutes the crims, but only

the aszressive war 25 a menns to achieve that aim. This was
more eorrectly realized by ths prosccution at a2n earlier

te, when it steotad: "Ir Bido had resigned z2fter this adviceo

'8 Pejccted we misht not have ineluded him.™ (T. 168582

——

Ono could, perhavns, sustain the view thet the sdvice to s»end
10 or 15 yecars of hardshin in prenaring for & betbter chonce
(entr7 of Ogtebsr 1941, T. 11139) also comas under conaniracy
to wago an aggpressive war., Howsver, such planning would be

too vague, too remote, and insufficiently concrete to be

rogardad os o criminel cons»iracy to woge nn agoressive R

f=
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Kido's opnosition to the war is clearly shown at
the time of the Imperial Conference of Septemher 6. Kido
advised the Emperor o gilve o solemn warning thot every
effort should be nade to bring obout an egrcsment,

(T, 31420).

In the entry of October 12, 1841, Tomita's account
of the Five Vinisters Conference at ®gikubo is related
(Exh. 1147, T, 10246}, when Navy Ministor Oikawa stnted:
71f our advice is the restoration of friendly relaticns
by diplomatic ncgotiations we must do it thoroughly,”
which, according to Kido, me=ans: "even making consider-
2ble concessions.” [T, 309s88). To such a sugeestion Tojo
was opposed, insisting: “'We should not change our policy
of staticning ftroons in China or the other policies connec-
te¢ with 1t; we should not entertzin anvthing that mignht
affcet the result of the China incideont.” Anparently,
Nevy Minister Oikawa referred here to the sugeogstion of
Hata to withéraw all forcos from China(T.20004, T.29413)

#»d Tojo at once annroved that sugsostien.

1. This view conforms with the Nurcmberg Judgment, &8 up-
held by the U. N. deczision, 'The conspiracy must be c¢learly
outlined in its criminal purpose. It must not be too far
removced from the time of decision and of action.™ “The
Tribunal must examine whether a concrecte plan to wage war
existed, and determinc the partieinan®ts in that concrcte
plan.” {(Judgnent, ». 43).
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, Kido rocommonded Tojo, =2nd

s instrumentnl in arranging is premiershine. The diary

indicntea thet the intsrnnl situction was such that only
strons army na muld ho ) to mzke ths aArmy accept a

fupndamontal sorcooment with the U, 8, bnsd on Japancse con-

¢casions. Oonsejuantly, it wre ncegasary to heve as Pre-

niar a personaliby willings to make the concessions, =22 at

tho gnme ﬁimn “ble to restrain the army. Tojo had declared

1imself preparaed to continue negotictions and to make concos-

sions., Looking vnck umon it now, onc has reason to doubt his

gincority, but nt the pertinont moment he at least appearcd

ag fulfilling the first condition. About the sccond condition,

thore wng no doubt. On these grounds, Tojo wns recammendcd

ar careful coagideration I believe this to he

¥
.

v
=k
ot

detion nnd the danger inwolv 1, is showm by his remark: ™He
ho wi .l not go into the¢ Tiger's den will not zet the Tiger
cub.”™ (T. 10295]1 One may dqualify this activity as that of
a gambler. But zuilty of the crime ~mainst poace arc those
ongpire to steer government polley in the dircetion of
war, not those who gamble nnd take risks in. thelr attenpts

to glve this policy another turn. That Eide oppnossd Ugnki

a8 sucecssor to Honoye on the ground that it would be extramely

difficult for Gonernl Ugaki to restrain the militarists

(T, 31014), shows his nnxicty to provent a revolution, to be



followed by war, in the c¢vent of an agrocicnt heving been
rcached,

Later, ir November, Kido adviged the Empceror to
convene an Lmncrinl Confcorence with the eldcr statesmen
in c¢nse the Premier rcquostcd a final decision. (T.11143).
Such ~dvice could nnly mcan the creation of a possibility
to sunvort opinicn in favour of peacc. A4S g mutter of fact,
the Council of the ¢lder stetesmen of Nov. 29, 1941, lcd
to statcments of practically all thosc sresent ~o~inst war.
It wo3 here that Hirots wondcred: "Though the diplomrntic
crisis hes o close relation to the stratogic momsnt, why
should we hastily rush into war immediately after being con-
fronted with the crisis,™ ard -7iore Wakatsukl cloarly ex-
pressed that = ccuntry should #Fight, though foresceing de-
Teat

if it is nccessary to fight for sclf-prescrvation or

)
self-defense, but thoat it wess dangcrous to fisht for ideals

such 28 the Co-prosperity Sphere. (T, 16187—16198).1)

It woo ot this time that Kide maintniacd a guard
around his housc, incrcnsed from 10 to 15 in daytime, and
from 25 to 35 at night. ZEvidecnce has bocen laid before this
Tribunel that he was rosarded ~s pro-British and pro-

Amcriean (T. 34908, T. 3392C).

1. Thoc majority judgmcnt, in its Onnpter on ‘The Pacific
War,” (p.975), gives a different interpretntion to the statc-
ments of the clier statesmon, which differcnt intervret-tion
apparcntly is based on an ipcorrect approciation of the
Trpancss way of uxpressing obisctions in tho Imperial
presence.,




Kido's opposition to war shows itself during the
war, when he supnorted peacse practicslly from the outset,
H¢ discusscd nence with theo Tnperor on Februesry 5, 1942
(T. 31053, diary «ntry of Fe»., 6, 1942, T. 31055), ~n¢ on
February 12 the Eaperor told Yido that hce nh-d adviscd Tojo:
"I nrosume that vou arc paying full attentio. so = not to
mizs the onportunity to ter~?i - -te the wnr., It &5 not desir-
able for thec sske of humu:i -, 2nd rnizce to have the war drag
on necdlessly, cxtending ths ravages wrought by it."
(T, 31056)

Kido discussed nence with Shigemitsu on april 11,
1942 (Diary, April 31, 1942, T, 31061). He talked to
Yoshida 8higeru, thc former Ambassador to Erngland, about
Konove visiting Europe to pave the wav for peace (Diary,
June "11, 1942, T. 31065), with Matsudaira and Konoye
(February 4, 12343, T. 310688), the Emporor (March 38, 1843,
T. 31069}, Shizemitsu (May 13, 1943, T. 31088}, and Prirnce
Takamatsu, whom he told that it would be hard "to reconcile
the demands of the military with the terms of pence and that
in such & case we should have to rely on the Princec's |
spoeial assistance in solvi the nroblem." (Diary, lay
14, 1943, T, 31071).

One might feel thet fFhere is no narticﬁlmr merit

in supnorting peact the moment the chonees of war bscame
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unfavorabla.”’ Put Kido nruved thet his activity for

It is not pertinent to the case to mention Kido's
e war years. That he wes known
to holft thaese copinions for ponce 1s shown by the fact th
he hrd to hide in a vault i the nizht of sumust 14, 1945,

when revelutionists, who coprosed evory thought of surrender,

(T. 3119&).

Por him o

L
(:.
n
i

.

In viaw of the abpve it sgoms incorrect to conclude

pnlicy towards azgrossive winr. In his s€viee to the

tween two evils, one of =which was the risk of th
assasginetion of nacifists, or eivil war. In

Lido effereé svidan that he sunpnortsd seacc

avors from ths very begincing (T. 38920). The objegtion

m the prosccuticn, bagecd on the zZrou d that it w=s ro-

titive (T, 38919 @), w 3ust by the TribunaliT. 38921),
tha prosecuti o submitted that Kido's pones efforts digd

L . . . - - 3 L - ¥ n -
mmonece until after the war-develoned unfavorably (T. 41124
the diery, howevsr, Kido was shle to provs some of the
for ncoece nt the timo whon Japan was victorisus an all
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retrospect, he made fatal errors I fudmment. It is probeable thst
ne could Heve dome more for the ur atisn ~f war. But it srens

premature to considsr feilure 4 act in relstion with the crime
»ninst wehece, As internstiomal lev. nnw stands, those shomld be

a

roarded as Tuilty of the orine s.oeinst peace who actively suvoori, sn
brins ebout, the szooressivs war, ond not these whe failed to sufficlently
ATonote Toace,

h)

Eidno shfuld be zcauitted of the cherges concerning the

n thast it is not bdeyond reasnnable

i)

crives azainst peace, for the rea

doubt thst he getively suppsrted the consvirscy te waze an amir

Kidr is gharsed wiitn conventiongl war crimes., It has not
teen nroved toet this chero is mubstantisted as tr His funclisn oF

“inister of Education, Welvare, -»r T mo Minister in 1938-]

Y
¥

his knrwledze befnre or durins. the events been troved

Heither 8
nor his power and duty to interven 1id Trrestall the atrocities.
Eido testified that Sk vemitsu comulained thet the Ariy was

difficult to desl wish in connectirn with Allied wrotests., (T. 31108} .

he nrosscution stoted: inwihere dues it eTen adnear that oe rerarted
tc the Emperor as ne should heve done." Xide claimsd, however, thst

he sometimes did. The disry entry of Harch 31, 1942, chews that ho

digeuesed Eden's svecch coneerning atreociticrs in Hongkeonm, Ki

teatified thet he remorted this o &} nercor, and thet, 38 a
— - £ -~ - N
regult, the Egpsrer comsulted T (T, 351059).

In view cf Xido's pesiticr, seonm in relation with existing

(]

Jevanese lewe crncerning the suthrrity :ud resvonsibility of the

mand, Kido shrmld be acquithed
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Tre rvidence lald before tidis Tribunsl revesls
Sihil eitsu a8 g ditlonzt gnd 2 statesmen whn worked Frr woece
rethrr tusn for war., Before t.e M--~hurien ircident bralke ~ut,
Sal vemitsu, then HMinlster t- Ching, =nd pwo inted as suzh by
Shidehara, was instruontal in =ac. ine g voaceful settlement
af cxisting conflicts end erntroversies, Plere mode in Lumust
snd September 1931 provided for g meotinsg of T. V. Sornr, the
Presiicnt rf the Txrzutive Yugen, Crunt Uchide, the President of
the South sgnchurien Railway, end Chisns Zouc:s-Lisns, the Ysun-
Marshal. The nmecting was to teke vlrce in aprnchuris, =nd
Shi.riteu was bt~ gssist in the cnduct ~f ne~rtistiong on hc
gort (Exa. 3536, T, 3.:70). The cutbresk of the Mukden incidont
prevented the exesvtion »f this nlan.  Sihieuitsy desnly denlored
the Mpnalmrisn affair. He exnressed his virws tr Shidehesrs in
e c¢able, sent srn after $oo ihkden incident, in which he stated:
Yeesp is wy feelins to ser thet whatever gchieverents
in external gfeirs resultart ©° cur untirin. effrrts bave
bren all "f a sudden roouced to notiing, I osa profoundly
distreseed tn think of the future of the netion. " {(T. Zi77).
Shisemituu wags not st Sher gl at the tiro¢ of the first
Shan.i.2i irecident, but in Jgven, w s e vave a lecture befcere
the Frweror, On this rccasinn, ~hen auestioned by the Erverer
whether it was "not wossible for the time beins, to hrpe for an
intinate friendship with Chins," he revlied: I~ friendshin with

Chinz will be possible until the Manchurien Affalr is settled



(Kidr's diary, Jan. 21, 1932, T. 30754). Shi=rmitsv returncd teo
Shanzhal on Jan. 30, 1232, and wrrkad for g trucn, which wss crn-
cluded ~n ey 5, 1932,

There is certzin cwidrrece thet his sttitude was very
criticel of the ilitary lesders resprrnegible for the incident, and
ne warred the Gevernment, of tie ¢inscguences of further reckless
ectisn, eosvecielly on the wvart ~f the Zovy. In onc of his cailas to
Sridskhars, he stated:

"In this situstion, it is mret earnestly desired thet

arbitrery sctinns of the 2ilitary sheuld be interdicted so
=8 10 ke the will of tlie Sltete eflghgte gnlely throush the
chennel of the zovernniont, thet irregsprnsible snd disesd-
Ter Laizeons nropacends of the mi liary circles should Le
stopped, end that, mskin: its sefond cleasr, the government
should re-estrblish mrlitkcal lesdersrip." (September 13,
1931, T. 31477).
It can szfely be sgid thet Shigenitsw fully sunprrted the 2olicy
of the Foreisn Minister of the $i:e, Shidehera. He, Shisenitsu,
ghirulé b acouitted of sny cheris relstingz to the Mgnchurian ~r the
Shan-chal incidents,

Shiremitsu 18 zlso chersed in comnection with the
Chan~imfen~ incident, which nccurred while he was Anbsssadrr to
the U.S.5.R. As shawn abro, ths coents connected with this incident
do not 211 witrin the jurisdicticn of this Tribungl. Morcover,
the role oleysd in this cgse by Shisenmitsu dees net by any meens
wegrrsnt 2 criminal chsrgse. In tnis +7feir, Shirenitsu was nerely
actin~ 2s g nnuthpiece, and 2n spocific arders of khis Gnvernment
(Fwen. 2633). The trosccutinn holds it smainst him that his nesotia-

tirme wislh Litwinov wore not conduce 4 in gond f=ith, The defense,



e
oA

however, corr~otly submitted thet it was the Ambessador's duty to
rely on the infrurmetinn ond instructions =iven to him by Iis srvern~

ament.

e avernmront cAauld npersste 1 ibs Ambessador was

neld resvonsikhle for the truth of the informaticon swoplicd

nim by his government ar the correctness ¢f its enntenticn
.

or if he sssumed to judve eitaer. ' (Defense surmetlion,

=
.
&
Do
(i)
~

Stimrritsu was orderced by cis savermnt te noantiate

idrnt, for . Gecurrance of which Shioce-

b |
o)

the settlemnnt of an in
mitsu wsg not rosoconsible.  He fulfilled his task in e nf ornity

with the wighes of hia mgovernment, which wes raser tn provent a

war (testimony of Foreiem Minister Uszeki, Exh. 2715, T. 28871).

T ' ot

Th re is no crivinel ssoret whatesrower in thr osrt he pleysl in

3

this matter.
Shi somitse should %o aeauitted of elsros svoecified in

=

Ciunt 25.

Botween 173~ and 1235, Shigonitew was Anbassador to the

U.5.5.R.; frol 1938 until 171, he wes Anbgssadrr to Grest Britain.

Thero is nn

th course of these yrars, e had

anytainy to 4o with the cutbrogsk of tie Ching =f7air. On tne

cuntrary, in s ennvarseation with the Undor-Secretary of Foreien
Mffairs, he exoressad his dreire 4=t an underetending be repchcd
between the deankin: Gnvernment =ad -.e Chunsking Government.,
(Tele *ran from Shizesitsu to Arita, werch 23, 1%<0, Exh. 1016,
T, 9674).

As Ambeesadrr in Londrn, Shlsesiteuw sont erme teleorans

to Arita, orn which sy vr-grcuti-n bhescs its charge thet Shi-rritsu

wge invelved in the cnnsplracy 0 Wese earresgive wer, In e



policy *ith rorerd to the South Bors: neither bellig.rant,
ner ncutrel powers should inteorfor mwitkh tho stotus quo.
Jipen, too, shruld deeler. her intontion not to chrnge the
stotus cuo. H. rogrrded the conciliction of Vieng ¢nd Chicng,
or thit of Chiing ¢nd Jepen, vs cdvent: geous rogirdlass of
tlxc conditions vhich ecithor might (ntcdil. (Px. 1017, T. 9683).
In ¢ telegriw dotod oy 25, 1940, Shigomitsu cdvo-
cetcd thit Jepen undertokse the rosnonsibility for the stabil-
ity of Test wsic, whothor sh o ssired this rolc or not. He
considcrod it edventreceus to strengthon Jenin's position in
Erst fsie to some cxtiént, in corder to be cble to trke en active
pert in the future sphore of intorncticnel polities. He folt

LR |
]

it neoeossery "te coneilicte itk veri-us perts or powers vith
referonee to Chine proklome." f£s positive steps, hu recommond-

d thet mrsrsures be telken te renlize Japen's desire for th
withdrawel of treops from Chine by the belligcrent porers.
Ho furthor cdvoceted thet ths declsratlon of the "throe hundrod-
mil.s prineiple" be ruconsider .de. "Of coursc", he cobled, "1t
is rorc offeetive to teke those mocsurss b diplometlc pro-
cedure, rether then undor the pressure of miiitery side nor

of public opinien." (Ex. 1018, T. 9588).

In ¢ telegrem of Aritn doted Junc 19. 1940, Shige-

mitsu cdvised "to m . use of *: Buropccn woer to strengthen

tho positien of Joprn in Brst soeile." If, ofter the collops

[}
n
—
—
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of Freneo Austrelic re in Fronch Indo-Chine,



2314
"Jepen miy gresp the eonportunity te trke positive cctivity.”

In tlils tcleegrsr he further stoted thet "IL the districts of



232
» o+ Sheould be ouned by ¢ certein grect power, Jepan would be

Y

driven to dere tho risk of wer +ith thet country." There-
fore, it =t s consider:d nocer=cry “to trke courage to prevent
it tedey." It ie¢ not clecr wiiich great Pover he wes reforring
to. The defonse. on roasont! grounds, intorprcts it to
mean Germeny. The cdvice in this toliprom "te teke cdvantage
of this opportunity to csteblicsh our position in Erst Asic
firmly" does not prove cerimin: 1l intent. (Exh,., 1019, T. 9691).
The most cmbiguous tologrem s thet of August 5,
1940, te thc new Foreign Minist r, Metsuoks, Thoe feet thet
Shigcemitsu congratuletod Metsuokr on the cstoblishment ¢nd en-
forcoment of the Greoct.r Bist Asia policy 1s no ceusc for won-
dor. Shigemitsu supported thuet policy. It hed becn the Jap-
ancsc Governm.nt policy sinee 1936: The ¢im both of Hiroto

.

ocnd Konoyo wes to cehiove the Order by “b reoful morns'.
The importence of this tolorram lics in the fact thrt Shige-
mitsu strongly cdvised not to conclude on ¢lliznce vwiith Gor-
meny. He ropgrrded it es "fundomontolly essenticl to securs
independence of policy." Further, ho recommended, in order
to csteblish Jeprn 's positi-n in Groctor Best Asic, thrt
this policy be pursucd ¢t the oxXponse &F the werksr netions
(such ¢s Frrnce and Fortuegnl) ond thus meximum benefits be
grined ¢t © minimum loss, "aveiding confliet with other
gountries so s net to mike meny enoemlics ¢t onee, but Lo dis-
pesc of them ene by one." Emphesizing th:t Britcin tnd the
Us 5, clrecdy stovod signs of rcetroct in the For ast, Shigo-
mitsu cxprosscd his opinion that obstruetive mersures (such ¢
the emborgocs) weuld be mithdrewn if the Grecter Eost Asic

pelicy wers corrisd cuts in £ roosoncbl .
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Exh, 3547, T. 34411), He supported Lord Hankey's visit to
Japan, which, hewever, did not materialize for reascns beyond
fhipenmitsu's contral, (T, 34513). 1In order to influence the
bellicose Japanese Forelgn Minis ter, ~higemltsu cocverated
whela=heartedly in a plan to Lupply !atsuocka with data compiled
by the British Government. (iL°fidavit of Lord fempilll, Exh,
3549, T, 24525, Aff, of Under--.-ecraetary of Foreign Affairs,
R. A. Butler, Exh, 3550, T. ?7%529; these data were lald before
this Tribunal in Exh, 1062)., “he attempt to contact
atsucka failed, but later =higemitsu brought these data to
Tokyo, where in ¥ebruary 1941, he was anpointed as Ambassador
to the Wang Ching-wel goverament in China, He reported
verbally to Forelgn linister Toyeda that Great Hritain would
never be defeated and he stated that in hils oninion:
"Japan should in no case be 1nvelved in any war

and that the nerotiations then under way with the ﬁ.f.

should by 211 msans be brought to a successful end.”

(Aff. Toyocda, Fxh. 3554, T. 34641),

The fram=s of mind in which fhigemitsu renerted to

the Emperor on the British attitude 1s reflected in an entry
in Kido's diery (July 23, 1941):

"I was d=eply impressed by the high spirit of
Prime Mnister Churchill." (T, 31218).

The evidence 1ald before thilis Tribunal concerning
facts rrior to 1943 does In . » way warrant a convietlon of

consplracy to wvare zappressive vyars.



Shigemitsu enterecd the Tojo Cebinet in april 1743 ¢s
Forcign Winister, ¢nd rctsined thot post in the Ksiso Cibinet
until its resignstion on Lpril 17, 1945. In considering the cese

of one wao hsd@ no pert in the events which contributed to the out-

brezk of en sgeressive wer, t.v question crises cg to whether th

beeun, nccesssrily leads to the conclusion thet he thereby woged
thet cpprossive war., It goes without scying thet a Forcien
Minister is fully fumilier with the circumstsnces whiech heve led
up tc & war. Nrturclly, there is no doubt thot Shigemitsu knoew
nof the cgeressive noture of this wer,

However, the wor vwrs elresdy in progress &t the time he
enfered the cebinet. The wor wes ¢n aggressive policy elreedy
estoblished.

kow, the prosecutio

"Noe mcn hos been proceeding beccuse

of imy ¢ct committed or stoter mede by him in the

¢ of his officiel dutis pursuent to en slready estzb-
lished policy if those me only connectlion with
thet cgeressive poliey."

The defense is esger to reed in this not only ¢ stetement of faet
bBut & norm to be cpplied unde ¢ £11 circumstinccs. It 1s beyond
guestion thet the grestest responsibility with regeré £o crimes
¢geinst peece devolves on cets committed before wirs are declzrex
The interncl forces strivirng towerds ¢ wer are by fer more pullty
thin those individuals who, entcring upon the scene, after the

outbresk of hostilities, carry out e previously ecsteblished polic

L8 regerds crimes ggeinst peece, the peradoxicel truth of

metter is ‘that the pleénning of such crimes is more crimingl than

’
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whe dosire to work for peece, to cbstzin from holding positions
in which they could achieve theilr desire. It would, in sny wer,

prevent enybody from jolning his government, unless he supported
the wer wholc=hecrtedly. To enter £ cebinet, v¢nd te assume an
office fhrouegh whiech one obtrins tl apPeT ncessary e be chle to
viork for petce, 18 2 duty rither thin ¢ crime. This Tribunel
should unequivocglly rsteblish the rule thet he who enters his
government to work for peeece cennot be seif to wage the fgpros-

sive wer In which hisg government is involwved.

The fceused Shigemitsu chose not to teke the stend «s ¢
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motive fer entering the Cebinet £s it docs in the czse with the
Togo. It would, howecver, br incorrect to conclude from
this refuscl to évopeer s a witness thet, for feer of prejudicing
himself, the individusl in question did not see his wey to ex-
pleining nis cetlons, This refuscl mgy have been besed on ver-
ipus gronnds as, €.g., reluctinece tn be farced into e positicon
vhere ne might nat be ¢bhile Lo zvioid implicoating his co-deinndents,
Conscgucntly, no conclusion whetsoever should be drewn from e
refusel by the zcoused to cppesr ss ¢ witness.,

From the e¢videnece leid beforc this Tribunél concerning
the rttitude ind the ectivities of the occuscd Shigemitsu bcfore
1943, it eleerly follews thet he wes opposed to e wir of cgegres-
sion eénd thit he encecvored to prevent such & wer.

[he evidence concernine Shigemitsu's ectivities os

Czbinets shows that he did

o

Foreign NMinister in the Tojo aend Kois

his best to end the existineg war cs efrly es possible, He
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(T. 34561). He eought promotion of nitee throueh Russisn

s

medistion (T, 34%51)., He discussed the possibilitics of pegce
with Kido e¢ver since the ecrly days of his tenure of office
(T. 31069), znd reported on his efforts in this direction to

ne Emnoror (T. 3110C7).
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the conclusion of roace. If thsre is any doubt con-

caerning his intentions, he shoula have the benefit of the

The polet could be raissa that, as early as April
30, 1943, an int=1ligent man would have bean able to
concluce from informatinn availables thatl Jacan would

loszs the war. Japan heo realizec from the very start that
it would losi a protracted wars ©h= countea on Britain
belng dafemsted, and on the U, 8. becoming ulsinterastac
within a ghort perlea. 7Tioe Liaison Confarsnce of Novomber
11, 1941, hat ctecicec as a bagic principle to defaat
Britian first,"anc then to aeprive Amecrica of her will

to continue the war." (Exh. 919), It became apparsnt

stinn, anc that 1. S.
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in 1943 that thi
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had enly grown thrnugh initial de-
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willingness T
feats. It ecould b3 argusd that there Iz no merit in
gnaeavers for péace oncz a war is clearly aoomer to
failura. dowever, this argument docés not hola good.
Intantions to promct. puacc may be basca on meral, or on
legal consldzrations, or, they may be baseo oa calcuia—
ticns madce out of shesr sglfi-intarest. In both cases,

it 1s tuas 1ntention te promote peace which counts,

Whoen that intention oxists in sn ingividual assuming
governmznt function, the finding that he wages an =ggros-
sive war 1s precluced.

Shigemitsul is chergcea with eonventilial war erimes



in that he oragrcd, autnorizoa, ant permittsd violations
of thn. laws of war (Count 54) and that he deliberatsly

ana recklessly alsregaracd



his legal duty to take adoquate stens to secure the ob-
servance and prevent bruaches thersof (Count 5%).

As Forzign Uinister, Shigemitsui's connection with
conventional war ecrimes amountad to tha fact that his D--
partment recsivea thne orotests ang complaints from th:
Alliece Governments, and that the replies to thesz pro-
tests and complaints, as feorwmulated by other authoriti.s,
were transmitted to the Allied Government through his Da-
partmant. The prosecution stated that the contents of
the rapllas which Shigemitsul passzeé on were not in ac-
coraance with what actuzlly happencd. The prosecution
furtnar contencs that the senoing of a roply containin
statcmeznts walell have beon shown to be absolutely falsc
"carries tihe imputation of inteént on his part and guilty
knowlacgs of the offenses which haa been committag.™

The Prosident at the time reacted as follows:

"That would be clear if thils coula be shown to be
pure fabrication on the part of the d:sfencant Shigemitsui.
But it is othzarwis: if hs was passing on information he
had obtaimod [rom others, his subordinates inclucad".

(T. 14824),

svitzones shows that it was the auty of ths Foreign
Officz to forvard tns protests to the competent authori-
ties, These authoriticss were supposasc to make Inquirics

o ~ .

gnu forward information to thoe Forelgn Ministry for onward

Sra
M=

transmission to the Alli.Q Governm:nts, The Forsicn

istry h=d no wav of conducting incomncncuent invaostigations.

Tanaka Ryukichil aoscribsze the Forsign Ministry as "marcelg

a post offiecs which handlod the communications".(T.14,365)

Ocajima, Cai=f of th: FOw Information Bureau (T, 27,871)
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and pduzuki Tadakatsu, who handlzd the complaints, have

botii given testimony to the same «ffect. (T. 3893, T.33789),
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Kudo, who dealt with the complaints before October 31, 1742
testified:

"The Toreign Minlstry having no means of Investigation,
they ceuld only helieve the reperts." (T. 27148),

This ewvidence is borne out by the documents containing the
pertinent regulstions. The authority to investignte FOW affairs
m2s glven to the Director of the POW Information Bureau (Exh.
19654, T, 14440, The repulations concerning the treatment of
FOW were drafted and 1ssusd by the War Minister (e.g.,. Regula-
tions for the Treatment of POW, Viar "Mnistry Notifleatlon
1904, 25 amended up to 1943, Exh. 18854, T. 14447; Detalled
Regulations for the Treatment of FOW, War Ministry Notifeatlcen,
April 21, 1943, Exh. 19654). POW matters were handled either
by Commanding 677icers in the field or in theIWar Minlstry.

The positinn of ths Forelgn Minlster in denllng with
the pretests and cemplafints was a very delieate one. It 1s not
unreasernszble to regard ecmplaints from an enemy country with a
certaln amount of doubt, inasmuch as such protests and cemplaint
may form part of war nreopaganda, in whilch a tendency to exags
gerate does exist. Even 1in thls trial a charge ~f using pnlson
Fas was broueght forward (Appendix D, cection 9), This charge,
the nrosecuti~-n did not even attemnt to substanticte., It cannnt
be assumaed that 1t 1s the Forelpen Mirtster's duty t~ accept the
truth ~f zll pretests m2de by the enemy and tc distrust the
Information surplied by his nwn administration.

It 1s obvirus that the very ncture and contents nf the
complaints shigemitsu received must hove led him to susvect that
many were based on faets. oshigemitsu, however, hzd to rely on

the information given tae him by the military. He complained to
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£330 thet the nilitery were st eas; to deal with repariing: thesc

matterg (T, 21106), and i 8 .:m Jcgasions merginally encroecied
tar war Linister on this subjeet,  (Suzusi Tadakatsu, T. 38791),

se bruog, 28 un she Pod guestion in thie Supdre » Council for the
Direction af War, (T, B38783).

nis renlies . the sllies he had to r fuss alrost
ever, royucst they nade to have POW camns visited by Hd Cross
resresentetives or neutral sbservers, Hut it was not within the
nower of tie Forelpgrn (inister to srant or refuse such reguests,
Ze could only corrunicate what tre War linister or the Susrcene
Corm and nead decided,

% 1s beyond any ¢:unt that Shijremitau should be acquitted
of thr chsrpge Brougnt ageinst hin in Count &4, He neithner ordered,
sathoriz ¢, or ~ermitted violati ns =f ti~ laws of war,

A8 the dnestic law of Jesan did not ~ven invest the
Forel,n inister with the aut-:rity or t+ faculty to =robe and
investl ate, which wwors are mszential in eréer to mssune certain
resr.neibilitices, it is im:osseible to serck cinvietion n Count 55,
neely, tne deliberate and reckless disresard of legal duty, One
may re ret thnet, nuswithstanding the rsvisiin in the Zagus Lules
that Fus sial ®e in the tower I tho governoent, the national law
in Jasan assigned tie care of FUW exclusively to the War snd levy
[dnistries, and to she Corranders in the field, a8 this was the
law, howaver, a2 11 view .f thne fact that Shigenitsu i3 not

res-.usinle for that law, e, as Tereion Hinilster, should be



242

acgaitted »f the charges briunt aseinst hirm in eounts 54 and 5B,

DINTATLEANT

-, tae accusnd Shigemitse damoru should be

1

acquittod of all char-es briougad assinst ki

5

ex3licitly adonted

1k the e a war f amsreasi.n

if guch sagnitude thet it gontaine within iteelf

the evils oF the 11lepsml killings—for which reason

the murder charpes in Counts 37 °te 4! wore disregarded—
nes, n the ther, sentrneed Shizenitsu, who was

found puilty nat only of the erime of waring an

v ervinve o ow

2 o res ive war, but also of conventianel wer crines,
to m ere seven yorrse, “his is solf-contradictury,

ie who has truly conventisnal war cerimes, should,

ing to tne very gtendards adopted in the

ity Judgnmend, receive a for nore severe sentence,
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text be altered to read "unprovoked attaek" instead of "attack,"
(T. 35646},

It has boen proved beyond doubt that Toge was onposed to
the Tripartite Allisnce, For that very rouscn, he was remcved from
Berlin and sent to Mosecow, ({7, 16225, 5917, 34912),

48 Ambasgsador in Moscow he was rccalled by Ferelgn kinlster
Matsuoka, togecther with o numbcr of other dlplomats whe wers con-
sldered to be oppozed to Matsuoka's warlike poliey,

The erucial question in Togo'!s case devolves on his entry
in the Tojo Cobinct, and hls staying in this ecbinet at the time 1t
decided for war. This presents a problem of law and a problem of fact, -

To deal with the question of 1lnw, it is convenient to assume,
for argument's sake, that the facts are as contended by Togo,

Aecorcing to Toge he entered the Toje Cabinet with the
intention of doing hils utmcst to prevent « Pzeifle War, ecnvinced
th-t, if anything 2t all could be nchisved, he was the mun in the best
poslition to achicve 1t, In entering the Cabinet, he realized, toc,
thnt his endecavors mighkt fsil, and that, if they did, he weuld render
a dlstinet and considerable diséervice to his country by reslgning,
for, by his resignation it woculd be revealed that difference of opinion
existed as to the inevitebility of the war, Morcover, he cculd only
enter the ¢abinct on Tojo's conditions, He understood that a time
1imit had boon set for negotiations, He had to chose between remoining
outslde the ecuzbinet, and letting unother, less capable or less willing,
man conduct the negotintions, or of joining the cablinet in order to
work for pcnce, Hevover, if he failed, he would he ccmpelled to
remain in that enbinet 1nst he batray hils ecuntry ond its goverrment,

Besides, by remtining in the eabinet, he still retalned the opportunity



245

to continue his work for p.onee,

Assuming that these zre the feets, the question is whether
& crime was committcd under mitigoting circumstances, or whether no
crime was committed ot all. Comparison with situations under
domestle eriminal law would readily suggest the former ecnelusion,

In view of the speeiel nature of the crime against pesce, and of

the specilal noture and requirements of international relations, one

is inevitably drawn to the latter. To Join a cabinet, or, in general,
te assume o function with the purpose of preomoting oppertunities for
penece is an international duty 1f one is espeecially qualified to do

so., If 1t were to fcllow from the low that a cerime is committed by
staying on in a war-minded cebinet, then that law would be unrealistic
and impractical, It would defeat its purpose, namely, the maintenance
and promotion of pcnce, The crime against peace crnnot be committod
for the sake of prrce, In the erime against pcoce, the decisive element
is thc intentien of nggression, If, as the inevitable result of having
occupied a position for the sake of promoting pcace, cnc is foreced to
vote for war, cm: connmet be iccusrd of aggrrssive intent,

The factual problenm is very difficult and delicate, The
prosacutlion has producsd docuaments in which Togo is shown defending
Japan's standpoint, denylng its former aggressions, Justifylng its
actions (e, g., conversation with Grew, Nov, 10, 1941, Exh, 2918,

T, 25927), He explained to the Diet, after the war had started, why
1t waus o Justified war., One should, however, exercise a certain
amount of cautlen when interpreting public statements made by
politicians, In politics, therc is as much warlike talk with peare-

ful intent as there is peaceful talk with warlike intent. Many are
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the ocess] ing vien th- gtetsarsa led to sy lin—service £ lnstiltu-

Ficult nne indesd, &n
oauld mat formulete or decide the conditions to be offernd to the U.S.
His uysosition to tie sawerful cunecewsus of o-inian enons arrmy circles
was such that Teuplzi , during the montns before Pearl Harbour, con-
gidered 1t necesgary; to -rotect fim from $2e nmilitariste whe wished t6
fig-sse f hi-. (T, 85E843), [Ihe Jvernent in Tszro decided uy to
wast colit coancesricie were to be mede, In this res-ect, Topo actively
worced for c oacessiuns and did, indced, echirve s.e results, His

‘ ¢

sryvasals, as cade Lo toe U,B,, vere turned down by tae U, o, ravern-

sent, n.t Lecause tie) c.ntained notkhins new, but beceruse the were not

gonsidersd sineere, sellantine testified thrt -ronosel .. wes not

regordad with rach Interest dbeceuse ne w-a o nvineed, throuen inter-

cesind emsages, tnat "the rewresentatlons mede t: us. . . were nud

being rede in good feith," (T. 10916). It is not necesesry to
discuss nore §. wiaet extent incorrectly decoded messsiaes mw) have
contributed to thie attitude., o diubt there were rlecente In the
Jaipnese rovernient which were nit sineere, It 18 even rocbasle thet
targe olosents deliberatol: doceived ti se elements wihich were sincere,
Ho =ry.f exiets, hiwever, that Toge attermted to deceive the U.S,

We tnow thet Do accented tne ~ogt of Foreisn indeter on

s a- ; I
gondditicn that tho nage

ot

iatisns would be carried on, 2nd thet the
arry would zake c.nsiderable concessins as t the stationin~ of
tro :s in China, and as tu other rattcors as well, {T. 35671, 25919),

Tojs at leapt az-ecred t3 be fully cuocerative, He hag tratified

that e ox-ressed t. Tugs 2is chanpe of attitude. (T. 26315),



At the Lisiscn Cinfeérence f Hov., 1 and 2, 194), Trpew,
after considerin- £ r vne dey, apreed to war in cese the natitiati . ns

friled. =is & roerment was orsed in assurance miven oy Toje that,

if 0.8, shuwed a roocective attitude, Tojo, the Presler, wixld
su- orh 2im n his offarts to obtain et rore maderaticn by further

madifiestin to whet were ftnen toie mininws eonditiogns, Tefoure

aorecein: to war, Toge e.neidered reaijnineg, dbut, after kevins been

adviged Uy Ziragta not to resion lest s -ecne mifsht he acinted wh.

wonld su-rort an irnediate war, be fecided t- re-ain, (T, 35A98),

Tomz claims thet, as the wrilee of saining his 0int, he hed to
arrea t2 tae Lisison Conference decision t. .70 to war if nectiaticns

failed, (T. 47977). One camnct say that this claim has been aroved

b, :nd doudt, Even the defonse swwetion sueste thet Tupu voted for
war =% tan fateful ¢ oference f December 1, 1641 because, after tie
aull woete 3f wovenmdor 26, ne sincerely and reas.nnily wellever

that this aote forced ui.n Jasen 2 war in self-defense, (T, 47977),

and net Becausc of the spareesent nede at the Liaison Canference

of dovernler 1 and =2,

=5

Therg is, however, sufficient evidence to cunduce one

to believe Tegs's enbmissiin, If there is any doubt ebout T mole
metives, toe defencant shiuld nave the benefit of that d.ubt., In
view ¢ the events lesdin: u: to the confersnces :f Navermber 1 and
Decerher 1, the accueed Tors ghould not bhe convicted an the char e
of initistin~ and wepivy, an 2 - ressive wer,

Togs resiyned in 1542 in ecnnection with the crestion
f thr Jreater Fash asia inistry. This Vinlatry wes cromted to

pugrantee toat even thnose countries in the bGrepter ZTast asla Co-

Frosterity oSihere, which hwad been granted indeyendence, were i be
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He further statod £9r thet reason $9 hMave stroayly urged Toos 60
accert the nost of Foreign | inister. (T. 33I587).

Now, the 2rosescutisn hang arsued that thuse atterte to
achieve 7ence are witiout any significance in this case, bécause
the tide of war had turned acainst Janen, However, those attermtae
are menti-oned herc only t9 indicate the intention with which To=0
Joines the cabinet,

a8 has born discussed in the obscrvatioun reparding

Shigenitsyw, no sne should be convicted fur weming

o aspressive war

if ke entercd & cabiaet during wer tise s.lely with the intcntion

of endin, the war, He whd undertakes this cann .t be rezerded as
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On the contrary, he rathar fulfilled an interneti-nal dut;,

a8 has bren alss Cocided in the majority juds ent, Tomo

gk2.1d be acguitted of charges B4 and 58,

Jur the atie reasons Togo Saizensri shiould be acyuitted

ef all charses,
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